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I do hereby certify that the Acts and Resolutions, hereinafter published, have 
been compared with the copies on file in this office, and that they correspond 
in every respect with said copies. 

O. H. W. STULL, 
Secretary of Iowa Territory. 


CONCURRENT RESOLUTION 


Relating to printing the early lowa laws 


WHEREAS, the supply has been exhausted and there is considerable demand 
for the laws hereinafter mentioned, 


Be it resolved by the House of Representatives, the Senate concurring: That the 
secretary of state be and he is hereby authorized to have printed and bound in 
cloth one thousand each of the following: 

The Iowa Code of 1851 in one volume. 

The acts of the general assembly of Iowa enacted at each session, between 
the code of 1851 and the revision of 1860, in volumes of convenient size. 

The revised statutes of the Territory of Iowa, 1843, in one volume. 

The acts of the Territorial legislature of Iowa, commencing with the regular 
session of 1840 and ending with the last session prior to the adoption of the 
code of 1851, in volumes of convenient size. 

That when published said volumes shall be sold at cost and shall be distributed 
for sale in the same manner that the code is now distributed, except that none 
of said volumes shall be distributed free to any county, town, township or city 
officer. 

Adopted by 34th General Assembly, April 12, 1911. 


CERTIFICATE. 


Stats or IOWA, 
Office of Secretary of State. 

I, W. C. Hayward, secretary of state of the state of Iowa, hereby certify 
that the acts and resolutions herein contained are copied from the authorized 
printed volume of ‘‘The Revised Statutes of the Territory of Iowa, 1843,” and 
that the same is a full, true and complete copy thereof, except that the paging 
of the original volume is shown herein by inserting in brackets the number of 
the page on which appeared the matter immediately following. 

In testimony whereof, I have hereunto subscribed my name and caused to be 
affixed the official seal of my office. Done at Des Moines, the capital of the 
state, this fourteenth day of November, A. D. 1911. : 


[SEAL] Secretary of State. 
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DECLARATION 


OF 


INDEPENDENCE 


In Conearess, JULY 4, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED 
STATES OF AMERICA. 


When, in the course of human events, it becomes necessary for one people to 
dissolve the political bands which have connected them with another, and to as- 
sume among the powers of the earth, the separate and equal station to which the 
laws of nature and of nature’s God entitle them, a decent respect to the opinions 
of mankind requires that they should declare the causes which impel them to the 
separation. 

We hold these truths to be self-evident; that all men are created equal; that 
they are endowed by their Creator with certain unalienable rights; that among 
these are life, liberty, and the pursuit of happiness. That, to secure these rights, 
governments are instituted among men, deriving their just powers from the 
consent of the governed; that whenever any form of government becomes de- 
structive of those ends, it is right of the people to alter or abolish it, and to in- 
stitute new government, laying its foundation on such principles, and organizing 
its powers in such form as to them shall seem most likely to effect their 
safety and happiness. Prudence, indeed, will dictate, that governments long 
established should not be changed for light and transient causes; and accordingly 
all experience hath shown, that mankind are more disposed to suffer, while evils 
are sufferable, than to right themselves by abolishing the forms to which they 
are accustomed. But when a long train of abuses and usurpations, pursuing 
invariably the same object, evinces a design to reduce under absolute despotism, 
it is their right, it is their duty to throw off such government, and to provide 
new guards for their future security. Such has been the patient sufferance of 
these colonies; and such is now the necessity which constrains them to alter 
their former system of government. The history of the present king of Great 
Britain is a history of repeated injuries and usurpations, all having in direct 
object the establishment of an absolute tyranny over these states. To prove this, 
let facts be submitted to a candid world. 

He has refused his assent to laws the most wholesome and necessary for the 
publie good. 

He has forbidden his governors to pass laws of immediate and pressing im- 
portance, unless suspended in their operation, till his assent should be obtained, 
and, when so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation in the 
legislatures—a right inestimable to them, and formidable to tyrants only. 
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He has called together legislative bodies, at places unusual, uncomfortable, and 
distant from the repository of their publie records, for the sole purpose of fatigu- 
ing them into compliance with his measures. - 

He has dissolved representative houses repeatedly, for opposing, with manly 
firmness, his invasions on the rights of the people. 

Tle has refused for a long time after such dissolutions, to cause others to be 
elected ; whereby the legislative powers, incapable of annihilation, have returned 
to the people at large, for their exercise; the state remaining, in the meantime, 
exposed to all the dangers of invasion from without, and eonvulsions within. 

Ife has endeavored to prevent the population of these states; for that purpose 
obstrueting the laws for naturalization of foreigners; refusing to pass others, to 
encourage their migration hither, and raising the conditions of new appropria- 
tions of lands. 

He has obstructed the administration of justice, by refusing his assent to laws 
for establishing judiciary powers. 

He has made judges dependent on his will alone, for the tenure of their offices, 
and the amount and payment of their salaries. 

He has ereeted a multitude of new offices, and sent hither swarms of officers 
to harass our people and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the consent 
of our legislatures. 

He has affected to render the military independent of, and superior to, the 
civil power. 

He has eombined with others, to subject us to a jurisdietion, foreign to our 
eonstitution, and unaeknowledged by our laws; giving his assent to their acts 
of pretended legislation. 

For quartering large bodies of armed troops among us: 

For proteeting them by a mock trial, from punishment for any murders 
which they should commit on the inhabitants of these states: 

For eutting off our trade with all parts of the world. 

For imposing taxes on us, without our consent: 

For depriving us, in many cases, of the benefits of trial by jury: 

For transporting us beyond seas, to he tried for pretended offences: 

For abolishing the free system of English laws in a neighboring province, estab- 
lishing therein an arbitrary government, and enlarging its boundaries, so as to 
render it at once an example and fit instrument for introducing the same absolute 
rule into these colonies: 

For taking away our charters, abolishing our most valuable laws, and altering 
tundamentally the forms of our governments: 

For suspending our own legislatures, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 

He has abdieated government here, by declaring us out of his protection, and 
waging war against us. 

He has plundered our seas, ravaged our coast, burnt our towns, and destroyed 
the lives of our people. 

Tle is, at this time, transporting large armies of foreign mercenaries to com- 
plete the works of death, desolation, and tyranny, already begun, with eireum- 
stances of cruelty and perfidy. seraeely paralleled in the most barbarous ages, 
and totally unworthy the hend of a civilized nation. 

He has eonstrained our fellow-citizens, taken captive on the high seas, to bear 
arms against their country, to become the executioners of their friends and 
brethren, or to fall themselves by their hands, 

He has excited domestic insurrections amongst us, and has endeavored to 
bring on the inhabitants of our frontiers, the merciless Indian savages, whose 
known rule of warfare is an undistinguished destruction of all ages, sexes, and 
conditions. 
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In every stage of these oppressions we have petitioned for redress, in the most 
humble terms; our repeated petitions have been answered only by repeated in- 
jury. A prince, whose character is thus marked by every act which may define 
a tyrant, is unfit to be the ruler of a free people. 

Nor have we been wanting in attentions to our British brethren.—We have 
warned them, from time to time, of attempts, by their legislature, to extend an 
unwarrantable jurisdiction over us. We have reminded them of the circum- 
stances of our emigration and settlement here. We have appealed to their native 
justice and magnanimity; and we have conjured them, by the ties of our com- 
mon kindred, to disavow these usurpations, which would inevitable interrupt our 
connections and correspondence. They, too, have been deaf to the voice of 
justice, and of consanguinity. We must, therefore, acquiesce in the necessity, 
which denounces our separation, and hold them, as we hold the rest of mankind, 
enemies in war; in peace—friends. 

We, therefore, the representatives of the United States of America, in general 
congress assembled, appealing to the Supreme Judge of the world, for the recti- 
tude of our intentions, do, in the name and by the authority of the good people of 
these colonies, solemnly publish and declare, that these united colonies are, and of 
right ought to be, free and independent states, that they are absolved from all 
allegiance to the British crown, and that all political connection between them 
and the state of Great Britain, is, and ought to be totally dissolved; and that as 
free and independent states, they have full power to levy war, conclude peace, 
contract alliances, establish commerce, and do all other acts and things, which 
independent states may of right do. And for the support of this declaration, 
with a firm reliance on the protection of Divine Providence, we mutually pledge 
to each other, our lives, our fortunes, and our sacred honor. 

The foregoing declaration was, by order of congress, engrossed, and signed by 
the following members: 


JOHN HANCOCK. 
NEW HAMPSHIRE. FRANCES LEWIS, 


JOSIAH BARTLETT, LEWIS MORRIS. 
WILLIAM WHIPPLE, NEW JERSEY. 
MATTHEW THORNTON. Guana TO ETUR. 


i MASSACHUSETTS BAY. JOHN WITHERSPOON, 
FRANCIS 
SAMUEL ADAMS, TON RARE C AEN 
JOHN ADAMS, ABRAHAM CLARK. 
ROBERT TREAT PATINE, . 
ELDRIDGE GERRY. : PENNSYLVANIA. 
. RHODE ISLAND, ETC. POEM MORRIS 
STEPHEN HOPKINS, BENJAMIN FRANKLIN, 
WILLIAM ELLERY. JOHN MORTON, 
GEORGE CLYMER, 
CONNECTICUT. JAMES SMITH, 
ROGER SHERMAN, GEORGE TAYLOR, 
SAMUEL HUNTINGTON, JAMES WILSON, 
WILLIAM WILLTAMS, GEORGE ROSS. 
OLIVER WOLCOTT. 
DELAWARE. 
Sere CAESAR RODNEY, 
WILLIAM FLOYD, GEORGE READ, 


PHILIP LIVINGSTON, THOMAS M’KEAN. 


4 DECLARATION OF INDEPENDENCE 


MARYLAND. NORTH CAROLINA. 
SAMUEL CHASE, WILLIAM HOOPER, 
WILLIAM PACA, JOSEPH HEWES, 
THOMAS STONE, JOHN PENN. 
CHARLES CARROLL, or CARROLLTON. SOUTH: OKROLINA: 
VIRGINIA. EDWARD RUTLEDGE, 
THOMAS HEYWARD, JR. 
GEORGE WHITE, THOMAS LYNCH, JR., 
RICHARD HENRY LEE, ARTHUR MIDDLESON. 
THOMAS JEFFERSON, 
BENJAMIN HARRISON, GEORGIA. 
THOMAS NELSON, JR., BUTTON GWINNETT, 
FRANCIS LIGHTFOOT LEE, LYMAN HALL, 


- CARTER BRAXTON. GEORGE WALTON. 


CONSTITUTION 


OF 


THE UNITED STATES 


We, the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common defence, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
to our posterity, do ordain and establish this constitution for the United States 
of America. 


ARTICLE I. 


Section 1. All legislative powers herein granted shall be vested in a congress 
of the United States, which shall consist of a senate and house of representatives. 

Sec. 2. (1) The house of representatives shall be composed of members chosen 
every second year by the people of the several states, and the electors in each 
state shall have the qualifications requisite for electors of the most numerous 
branch of the state legislature. 

(2) No person shall be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of that state in which he shall 
be chosen. : 

(3) Representatives and direct taxes shall be apportioned among the several 
states whieh may be ineluded within this union, according to their respective 
numbers, whieh shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed one 
for every thirty thousand, but each state shall have at least one representative; 
and until sueh enumeration shall be made, the state of New Hampshire shall be 
entitled to choose three, Massachusetts eight, Rhode Island and Providence 
Plantations one, Connectieut five, New York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South 
Carolina five, and Georgia three. 

(4) When vacaneies happen in the representation from any state, the executive 
authority thereof shall issue writs of election to fill such vacancies. 

(5) The house of representatives shall choose their speaker and other officers; 
and shall have the sole power of impeachment. 


Sec. 3. (1) The senate of the United States shall be composed of two senators 
from each state, chosen by the legislature thereof, for six years; and each senator 
shall have one vote. 
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(2) Immediately after they shall be assembled in consequence of the first elec- 
tion, they shall be divided as equally as may be into three classes. The seats 
of the senators of the first elass shall be vaeated at the expiration of the second 
year, of the second elass at the expiration of the fourth year, and of the third 
class at the expiration of the sixth year, so that one-third may be chosen every 
second year; and if vacancies happen, by resignation or otherwise, during the 
recess of the legislature of any state, the executive thereof may make temporary 
appointments until the next meeting of the legislature, which shall then fill 
such vacancies. 

(3) No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not when elected, be an inhabitant of that state for which he shall be chosen. 

(4) The vice president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

(5) The senate shall ehoose their other officers, and also a president pro 
tempore. in the absence of the vice president, or when he shall exercise the office 
of president of the United States. 

(6) The senate shall have the sole power to try all impeachments, When 
sitting for that purpose, they shall be on oath or affirmation. When the presi- 
dent of the United States is tried, the chief justice shall preside: and no person 
shall be convicted without the concurrence of two-thirds of the members present. 

(7) Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualifieation to hold and enjoy any office of honor, 
trust or profit under the United States: but the party convicted shall neverthe- 
less be liable and subject to indictment, trial, judgment and punishment, ae- 
eording to law. 


Sec. 4. (1) The times, places and manner of holding elections for senators 
and representatives, shall be prescribed in each state by the legislature thereof; 
but the congress may at any time by law make or alter such regulations, except 
as to the places of choosing senators. 

(2) The congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 


Sec. 5. (1) Each house shall be the judge of the election, returns and qualifica- 
tions of its own members, and a majority of each shall constitute a quorum to 
do business; but a smaller number may adjourn from day to day, and may be 
authorized to compel the attendanee of absent members, in such manner, and 
under such penalties as each house may provide. 

(2) Each house may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and, with the concurrence of two-thirds, expel a 
member. . 

(3) Each house shall keep a journal of its'proeeedings, and from time to 
time publish the same, excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either house on any question, 
shall, at the desire of one-fifth of those present, be entered on the journal. 

(4) Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 


Sec. 6. (1) The senators and representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall in all cases, except treason, felony and breach of 
the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and for 
any speech or debate in either house, they shall not be questioned in any other 
place. 
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(2) No senator or representative shall during the time for which he was 
elected, be appointed to ang civil office under the authority of the United States, 
which shall have been created, or the emolument whereof shall have been in- 
creased during such time; and no person holding any office under the United 
States, shall be a member of either house during his continuance in office. 


Sec. 7. (1) All bills for raising revenue shall originate in the house of rep- 
resentatives; but the senate may propose or concur with amendments as on 
other bills. 

(2) Every bill whieh shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States; if he approve he shall sign it, but if not he shall return it, with 
his objections, to the house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which it shall 
likewise be reconsidered, and if approved by two-thirds of that house, it shall 
become a law. But in all such cases the votes of both houses shall be deter- 
mined by yeas and nays, and the names of the persons voting for and against 
the bill shall be entered on the journal of each house respeetively. If any bill 
shall not be returned by the president within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a law, in like manner 
as if he had signed it, unless the congress by their adjournment prevent its 
return, in which case it shall not be a law. 

(3) Every order, resolution, or vote to which the concurrence of the senate 
and house of representatives may be necessary (except on a question of ad- 
journment) shall be presented to the president of the United States; and before 
the same shall take effect, shall be approved by him, or being disapproved by 
him shall be repassed by two-thirds of the senate and house of representatives, 
according to the rules and limitations prescribed in ease of a bill. 


Sec. 8. (1) The congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defence and 
general welfare of the United States; but all duties, imposts and excises shall 
be uniform throughout the United States; 

(2) To borrow money on the credit of the United States; 

(3) To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes; 

(4) To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

(5) To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures; 

(6) To provide for the punishment of counterfeiting the securities and current 
coin of the United States ; 

(7) To establish postoffices and postroads; 

(8) To promote the progress of science and useful arts, by securing for lim- 
ited times to authors and inventors the exclusive right to their respective writings 
and discoveries; 

(9) To constitute tribunals inferior to the supreme courts; to define and pun- 
ish piracies and felonies committed on the high seas, and offences against the 
law of nations; 

(10) To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

(11) To raise and support armies, but no appropriation of money, to that use, 
shall be for a longer term than two years; 

(12) To provide and maintain a navy; 

(13) To make rules for the government and regulation of the land and naval 
forces ; 
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(14) To provide for calling forth the militia to execute the laws of the union, 
suppress insurrections and repel invasions; 


(15) To provide for organizing, arming and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the states respectively, the appointment of the officers, and 
the authority of training the militia according to the discipline prescribed by 
congress ; 


(16) To exercise exclusive legislation in all cases whatsoever, over such dis- 
trict (not exceeding ten miles square) as may, by cession of particular states, 
and the acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall he, for the erection of 
forts, magazines, arsenals, dock yards, and other needful buildings ;—and, 


(17) To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this constitution 
in the government of the United States, or in any department or officer thereof. 


Sec. 9. (1) The migration or importation of such persons as any of the 
states now existing shall think proper to admit, shall not be prohibited by the 
congress prior to the year one thousand eight hundred and eight, but a tax or 
duty may be imposed on such importation, not exceeding ten dollars for each 
person. 

(2) The privilege of the writ of habeas corpus shall not be suspended, unless 
when, in cases of rebellion or invasion, the public safety may require it. 


(3) No bill of attainder or ex post facto law, shall be passed. 


(4) No eapitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. 


(5) No tax or duty shall be laid on articles exported from any state. No pref- 
erence shall be given by any regulation of commerce or revenue to the ports of 
one state over those of another; nor shall vessels bound to or from one state 
be obliged to enter, clear, or pay duties in another. 


(6) No money shall be drawn from the treasury, but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts and 
expenditures of all public money shall be published from time to time. 


(7) No title of nobility shall be granted by the United States, and no person 
holding any office of profit or trust under them, shall, without the consent of 
the congress, accept of any present, emolument, office, or title, of any kind what- 
ever, from any king, prince, or foreign state. 


Sec. 10. (1) No state shall enter into any treaty, alliance or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; make 
anything but gold and silver coin a tender in paymeut of debts; pass any bill 
of attainder, ex post facto law, or law impairing the obligation of contracts, or 
grant any title of nobility. 


(2) No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for execut- 
ing its inspection laws; and the net produce of all duties and imposts, laid by 
any state on imports and exports, shall be for the use of the treasury of the 
United States, and all such laws shall be subject to the revision and control of 
congress. No state shall, without the consent of congress, lay any duty of ton- 
nage, keep troops or ships of war in time of peace, enter into any agreement 
or compact with another state, or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 
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ARTICLE II. 


Section 1. (1) The executive power shall be vested in a president of the 
United States of Ameriea. He shall hold his offiee during the term of four 
yéars, and, together with the vice president, chosen for the same term, be elected 
as follows: 

(2) Each state shall appoint, in such manner as the legislature thereof may 
direet, a number of eleetors, equal to the whole number of senators and repre- 
sentatives to which the state may be entitled in the congress; but no senator or 
representative, or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 

(3) The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same state 
with themselves. And they shall make a list of all the persons voted for, and of 
the number of votes for each ; which list they shall sign and certify, and transmit 
sealed to the seat of government of the United States, directed to the president 
of the senate. The president of the senate shall. in the presence of the senate 
and house of representatives, open all the certificates, and the votes shall then 
be counted. The person having the greatest number of votes shall be the presi- 
dent, if such number is a majority of the whole number of electors appointed; 
and if there be more than one who have such majority, and have an equal num- 
ber of votes, then the house of representatives shall immediately choose. by 
ballot, one of them for president; and if no person have a majority. then 
from the five highest on the list, the said house shall, in like manner choose the 
president. But in choosing the president, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this purpose 
shall eonsist of a member or members from two-thirds of the states, and a ma- 
jority of all the states shall be necessary to a choice. In every ease, after the 
choice of the president, the person having the greatest number of votes of the 
electors, shall be the vice president. But if there should remain two or more 
who have equal votes, the senate shall choose from them, by ballot, the vice presi- 
dent. 

(4) The congress may determine the time of choosing the electors, and the 
day on which they shall give their votes, which day shall be the same throughout 
the United States. 

(5) No person except a natural born citizen, or a eitizen of the United States 
at the time of the adoption of this eonstitution, shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a resident 
within the United States. 

(6) In ease of the removal of the president from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the viee president, and the congress may, by law, provide for 
the case of removal, death, resignation, or inability, both of the president and 
viee president, declaring what officer shall then aet as president, and such officer 
shall aet aceordingly, until the disability be removed, or a president shall be 
elected. 

(7) The president shall, at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished during the period for 
whieh he shall have been elected, and he shall not receive during that period 
any other emolument from the United States or any of them. 

(8) Before he enters on the execution of his office, he shall take the following 
oath or affirmation: 

(9) “I do solemnly swear (or affirm) that I will faithfully execute the office 
of president of the United States, and will, to the best of my ability, preserve, 
protect, and defend the constitution of the United States.’’ 
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Src. 2. (1) The president shall be commander-in-chief of the army and navy 
of the United States, and of the militia of the several states, when called into 
the actual service of the United States. He may require the opinion in writing 
of the principal officer in each of the executive departments, upon any subject 
relating to the duties of their respective offices; and he shall have power.to 
grant reprieves and pardons for offenses against the United States, except in 
cases of impeachment. 

(2) He shall have power, by and with the advice and consent of the senate, 
to make treaties, provided two-thirds of the senators present concur: and he 
shall nominate, and by and with the advice and consent of the senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the supreme 
court, and all other officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established by law. But the 
congress may, by law, vest the appointment of such inferior officers as they 
think proper, in the president alone, in the courts of law, or in the heads of 
departments. 

(3) The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire at 
the end of their next session. 


Sec. 3. (1) He shall from time to time, give to the congress information of 
the state of the union, and rerommend to their consideration such measures 
as he shall judge necessary and expedient. He may, on extraordinary occasions, 
convene hoth houses, or cither of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper. He shall receive ambassadors and other publie 
ministers. He shall take care that the laws be faithfully executed; and shall 
commission all the officers of the United States. 


Sec. 4. (1) The president, vice president, and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 


ARTICLE IIT. 


Section 1. (1) The judicial power of the United States, shall be vested in 
one supreme court, and in such inferior courts as the congress may, from time 
to time, ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior; and shall, at stated times, 
receive for their services a compensation which shall not be diminished during 
their continuance in office. 


Sec. 2. (1) The judicial power shall extend to all cases in law and equity, 
arising under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority ; to all cases affecting ambassadors; 
other public ministers and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United States shall be a party; to 
controversies between two or more states; between a state and citizens of another 
state; between citizens of different states; between citizens of the same state, 
claiming lands under grants of different states, and between a state or the 
citizens thereof, and foreign states, citizens, or subjects. 


(2) In all eases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be a party, the supreme court shall have original 
jurisdiction. In all the other cases, before mentioned, the supreme court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make. 
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(3) The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed; but when not committed within any state, the trial shall be at such 
place or places as the congress may by law have directed. 


Sec. 3. (1) Treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in open court. 

(2) The congress shall have power to declare the punishment of treason ; but 
no attainder of treason shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. 


ARTICLE IV. 


Section 1. (1) Full faith and credit shall be given in each state to the publie 
acts, records, and judicial proceedings of every other state. And the congress 
may, by general laws, prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof. 


Sec. 2. (1) The citizens of each state shall be entitled to all privileges and 
immunities of eitizens in the several states. x 

(2) A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction of the crime. 

(3) No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from service or labor: but shall be delivered upon claim of the 
party to whom such service or labor may be due. 


Sec. 3. (1) New states may be admitted by the congress into this union; 
but no new state shall be formed or erected within the jurisdiction of any other 
state, nor any state be formed by the junction of two or more states, or parts 
of states, without the consent of the legislatures of the states concerned, as 
well as of the congress. 

(2) The congress shall have power to dispose of, and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States: and nothing in this constitution shall be so construed as to 
prejudice any claims of the United States, or of any particular state. 


Sec. 4. The United States shall guaranty to every state in this Union, a 
republican form of government. and shall protect each of them against invasion ; 
and on applieation of the legislature, or of the executive (when the legislature 
cannot be convened) against domestic violence. 


ARTICLE V. 


The congress. whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this constitution; or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for pro- 
posing amendments, which. in either case, shall be valid to all intents and 
purposes, as part of this constitution, when ratified by the legislatures of three- 
fourths of the several states. or by conventions in three-fourths thereof, as the 
one or other mode of ratification may be proposed by the congress. Provided, 
that no amendment, which may be made prior to the year one thousand eight 
hundred and eight, shall in any manner affect the first and fourth clauses in 
the ninth section of the first article; and that no state, without its consent, shall 
be deprived of its equal suffrage in the senate. 


* 
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ARTICLE VI. 


(1) All debts contracted, and engagements entered into, before the adoption 
of this constitution, shall be as valid against the United States, under this eon. 
stitution, as under the confederation. 

(2) This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every state shall be bound thereby; anything in the constitution or 
laws of any state to the contrary notwithstanding. 

(2) The senators and representatives, before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of the 
United States and of the several states, shall be bound by oath or affirmation, 
to suport this constitution: but no religious test shall ever be required as a 
qualifieation to any office or publie trust under the United States. 


ARTICLE VII. 


The ratification of the conventions of nine states, shall be sufficient for the 
establishment of this constitution between the states so ratifying the same. 
Done in convention, by the unanimous consent of the states present, the sev- 
enteenth day of September, in the year of our Lord one thousand seven hun- 
dred and eighty-seven, and of the independence of the United States of America, 
the twelfth. In witness whereof, we have hereunto subseribed our names. 
GEORGE WASHINGTON, 
President, and Deputy from Virginia. 


NEW HAMPSHIRE. 


JOHN LANGDON, 
NICHOLAS GILMAN. 


MASSACHUSETTS. 


NATHANIEL GORHAM, 
RUFUS KING. 


CONNECTICUT. 


WM. SAMUEL JOHNSON, 
ROGER SHERMAN. 


NEW YORK. 


ALEXANDER HAMILTON. 


NEW JERSEY. 


WILLIAM LIVINGSTON, 
DAVID BEARDLY, 
WILLIAM PATTERSON, 
JONATHAN DRAYTON. 


PENNSYLVANIA. 


BENJAMIN FRANKLIN, 
THOMAS MIFFLIN, 


` ROBERT MORRIS, 


GEORGE CLYMER, 
THOMAS FITZSIMONS, 
JARED INGERSOLL, 
JAMES WILSON, 
GOVERNEUR MORRIS. 


DELAWARE. 


GEORGE READ, 
GUNNING BEDFORD, sr. 
JOHN DICKINSON, 
RICHARD BASSETT, 
JACOB BROOM. 


MARYLAND. 


JAMES M’HENRY, 
DANIEL OF ST. THOMAS JENIFER, 
DANIEL CARROLL. 


VIRGINIA. 


JOHN BLAIR, 
JAMES MADISON, gr. 


NORTH CAROLINA. 


WILLIAM BLOUNT, 
RICHARD DOBBS SPAIGHT, 
HUGH WILLIAMSON. 
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SOUTH CAROLINA. GEORGIA. 


JOHN RUTLEDGE, WILLIAM FEW, 

CHARLES COTESWORTH PINCK- ABR. BALDWIN. 
NEY, 

CHARLES PINCKNEY, 

PIERCE BUTLER. 


ATTEST, 


WILLIAM JACKSON, Secretary. 
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AMENDMENTS TO THE CONSTITUTION 


ARTICLE I. 


Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition the 
government for a redress of grievances, 


ARTICLE II. 


A well regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 


ARTICLE III. 


No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner; nor in time of war, but in a manner to be prescribed 
by law. 


ARTICLE IV. 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated; and 
no. warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 


ARTICLE V. 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forees, or in the militia, when in actual service, in time 
of war or publie danger; nor shall any person be subject, for the same offense, 
to be twice put in jeopardy of life or limb; nor shall he compelled, in any 
eriminal ease, to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property be taken 
for publie use without just compensation. 


ARTICLE VI. 


In all criminal prosecutions, the acevsed shall eni^v the right to a speedy and 
publie trial. by an impartial jury of the stete and district wherein the crime 
shall have been committed, which district shall have heen previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; tn have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of counsel for his 
defense. 
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ARTICLE VII. 


In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact, tried by a 
jury shall be otherwise re-examined in any court of the United States, than 
according to the rules of the common law. 


ARTICLE VIII. 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


ARTICLE IX. 


The enumeration in the constitution, of certain rights, shall not be construed 
to deny or disparage others, retained by the people. 


ARTICLE X. 


The powers not delegated to the United States by the constitution, nor pro- 
hibited by it to the states, are reserved to the states respectively, or to the 
people. 


ARTICLE XI. 


The judicial power of the United States shall mot be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any foreign 
state. 


ARTICLE XII. 


1. The electors shall meet in their respective states, and vote by ballot for 
president and vice-president, one of whom, at least, shall not be an inhabitant 
of the same stute with themselves; they shall name in their ballots the person 
voted for as president, and in distinct ballots the person voted for as vice- 
president; and they shall make distinct lists of all persons voted for as presi- 
dent, and of all persons voted for as vice-president, and of the number of votes 
for eaclt, which lists they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the president of the senate; 
the president of the senate shall, in the presence of the senate and house of 
representatives, open all the certificates, and the votes shall then be counted; 
the person having the greatest number of votes for president, shall be the 
president, if such number be a majority of the whole number of electors ap- 
pointed; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three, on the list of those voted for as 
president, the house of representatives shall choose immediately, by ballot, the 
president. But in choosing the president, the votes shall be taken by states, 
the representation from each state having one vote; à quorum for this purpose 
shall eonsist of a member or members from two-thirds of the states, and a ma- 
jority of all the states shall be necessary to a choice. And if the house of repre- 
sentatives shall not choose a president, whenever the right of choice shall de- 
volve upon them, before the fourth day of March next following, then the vice- 
president shall act as president, as in the case of the death or other constitutional 
disability of the president. 
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2. The person having the greatest number of votes as vice-president, shall 
be the vice-president, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, then from the two highest 
numbers on the list, the senate shall choose the vice-president: a quorum, for 
that purpose, shall consist of two-thirds of the whole number of senators, and 
a majority of the whole number shall be necessary to a choice. 


3. But no person constitutionally ineligible to the office of president, shall 
be eligible to that of vice-president of the United States: 


ARTICLE XIII. 


If any citizens of the United States shall accept, claim, receive, or retain any 
title of nobility or honor, or shall, without the consent of congress, accept and 
retain any present, pension, office, or emolument of any kind whatever, from 
any emperor, king, prince, or foreign power, such person shall cease to be a 
citizen of the United States, and shall be incapable of holding any office of trust 
or profit under them, or either of them. 


AN ORDINANCE 


FOR THE GOVERNMENT OF THE TERRITORY OF THE UNITED 
STATES, NORTHWEST OF THE RIVER OHIO. 


Be it ordained by the United States, in congress assembled, That the said 
territory, for the purposes of temporary government, be one district; subject, 
however, to be divided into two districts, as future circumstances may, in the 
opinion of congress, make it expedient. 

Be it ordained “by the authority aforesaid, That the estates both of resident 
and non-resident proprietors in the said territory, dying intestate, shall descend 
to and be distributed among their children, and the descendants of a deceased 
child, in equal parts; the descendants of a deceased child or grand child, to 
take a share of their deceased parent in equal parts among them; and where 
there shall be no children or descendants, then in equal parts to the next of kin, 
in equal degree; and among collaterals, the children of a deceased brother or 
sister of the intestate, shall have, in equal parts among them, their deceased 
parent’s share; and there shall, in no ease, be a distinction between kindred 
of the whole and half blood; saving, in all cases, to the widow of the intestate 
her third part of the real estate for life, and one third part of the personal 
estate; and this law relative to descents and dower shall remain in full force 
until altered by the legislature of the district. And until the governor and 
judges shall adopt laws, as hereinafter mentioned, estates in the said territory 
may be devised or bequeathed by wills in writing, signed and sealed by him or 
her, in whom the estate may be, (being of full age,) and attested by three wit- 
nesses; and real estates may be conveyed by lease and release, or bargain and 
sale, signed, sealed and delivered by the person, being of full age, in whom the 
estate may be, and attested by two witnesses, provided such wills be duly proved, 
such conveyances be acknowledged, or the execution thereof duly proved, and 
be recorded within one year after proper magistrates, courts and registers shall 
be appointed for that purpose; and personal property may be transferred by 
delivery; saving, however, to the French and Canadian inhabitants, and other 
settlers of the Kaskaskias, Saint Vincents, and the neighboring villages, who 
have heretofore professed themselves citizens of Virginia, their laws and customs 
now in force among them, relative to the descent and conveyance of property. 

Be it ordained by the authority aforesaid, that there shall be appointed, 
from time to time, by congress, a governor, whose commission shall continue 
in force for the term of three years, unless sooner revoked by congress; he shall 
reside in the district, and have a freehold estate therein, in one thousand acres 
of land, while in the exercise of his office. 

There shall be appointed from time to time, by congress, a secretary, whose 
commission shall continue in force for four years, unless sooner revoked; he 
shall reside in the district, and have a freehold estate therein, in five hundred 
acres of land, while in the exercise of his office. It shall be his duty to keep 
and preserve the acts and laws passed by the legislature, and the publie records 
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of the district, and the proceedings of the governor in his executive department ; 
and transmit authentic copies of such acts and proceedings every six months, 
to the secretary of congress. There shall also be appointed a court, to consist 
of three judges, any two of whom to form a court, who shall have a common 
law jurisdiction, and reside in the district, and have each therein a freehold 
estate in five hundred acres of land, while in the exercise of their offices; and 
their commissions shall continue in force during good behavior. 


The governor and judges, or a majority of them, shall adopt and publish, 
in the district, such laws of the original states, criminal and civil, as may be 
necessary and best suited to the circumstances of the district, and report them 
to congress from time to time; which laws shall be in force in the district until 
the organization of the general assembly therein, unless disapproved of by 
congress; but afterwards the legislature shall have authority to alter them as 
they shall think fit. 

The governor for the time. heing, shall be eommander-in-ehief of the militia, 
appoint and commission all officers in the same, below the rank of general offi- 
cers; all general officers shall be appointed and commissioned by congress. 

Previous to the organization of the general assembly, the governor shall ap- 
point such magistrates and other civil officers, in each county or township, as 
he shall find necessary for the preservation of peace and good order in the same. 
After the general assembly shall be organized, the powers and duties of the 
magistrates and other civil officers shall be regulated and defined by the said 
assembly; but all magistrates and other civil officers, not herein otherwise 
directed, shall, during the continuance of this temporary government, be ap- 
pointed by the governor. 

For the prevention of crimes and injuries, the laws to be adopted or made, 
shall have force in all parts of the district, and for the execution of process, 
criminal and civil, the governor shall make proper divisions thereof; and he 
shall proceed from time to time, as circumstances may require, to lay out the 
parts of the district, in which the Indian titles shall have been extinguished, 
into counties and townships, subject, however, to such alterations as may there- 
after be made by the legislature. 

So soon as there shall be five thousand free male inhabitants of full age, in 
the district, upon giving proof thereof to the governor, they shall receive au- 
thority, with time and place, to elect representatives from their counties or 
townships, to represent them in the general assembly: provided, that for every 
five hundred free male inhabitants, there shall be one representative, and so. 
on progressively with the number of free male inhabitants, shall the right of 
representation increase, until the number of representatives shall amount to 
twenty-five, after which, the number and proportion of representatives shall 
be regulated by the legislature: provided, that no person be eligible or quali- 
fied to act as a representative, unless he shall have been a citizen of one of the 
United States three years, and be a resident in the district, or unless he shall 
have resided in the district three years, and in either case shall likewise hold 
in his own right, in fee simple, two hundred acres of land within the same: 
provided, also, that a freehold in fifty acres of land in the district, having 
heen a citizen of one of the states, and being resident in the district, or the 
like freehold, and two years residence in the district shall be necessary to 
qualify a man as an elector of a representative. 

The representative thus elected shall serve for the term of two years; and in 
case of the death of a representative. or removal from office, the governor shall 
issue a writ to the county or township for which he was a member, to elect 
another in his stead, to serve for the residue of the term. 

The general assembly, or legislature, shall consist of the governor, legislative 
council, and a house of representatives. The legislative ‘council shall consist 
of five members, to continue in office five years, unless sooner removed by 
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congress; any three of whom to be a quorum. And the members of the council 
shall be nominated and appointed in the following manner, to-wit: As soon 
as representatives shall be elected, the governor shall appoint a time and place 
for them to meet together, and when met, they shall nominate ten persons, 
residents in the district, and each possessed of a freehold in five hundred acres 
of land, and return their names to congress; five of whom congress shall ap- 
point and commission to serve as aforesaid; and whenever a vacancy shall hap- 
pen in the council, by death or removal from office, the house of representatives 
shall nominate two persons, qualified as aforesaid, for each vacancy, and return 
their names to congress; one of whom congress shall appoint and commission 
for the residue of the term. And every five years, four months at least before 
the expiration of the time of service of the members of the council, the said 
house shall nominate ten persons, qualified as aforesaid, and return their names 
to congress; five of whom congress shall appoint and commission to serve as 
members of the council five years, unless sooner removed. And the governor, 
legislative council, and the house of representatives, shall have authority to 
make laws, in all cases, for the good government of the district, not repugnant 
to the principles and articles in this ordinance established and declared. And 
all bills, having passed by a majority in the house, and by a majority in the 
council, shall be referred to the governor for his assent; but no bill or legisla- 
tive aet whatever, shall be of any force without his assent. The governor shall 
have power to convene, prorogue, and dissolve the general assembly, when in 
his opinion it shall be expedient. 

The governor, judges, legislative council, secretary, and such other officers 
as congress shall appoint in the district, shall take an oath or affirmation, of 
fidelity and of office; the governor before the president of congress, and all 
other officers before the governor. As soon as a legislature shall be formed in 
the district, the council and house assembled, in one room, shall have authority, 
by joint ballot, to elect a delegate to congress, who shall have a seat in congress, 
with & right of debating, but not of voting, during this temporary government. 

And for extending the fundamental principles of civil and religious liberty, 
which form the basis whereon these republics, their laws, and vonstitutions are 
erected; to fix and establish those principals as the basis of all laws, eonstitu- 
tions and governments, which forever hereafter shall be formed in the said terri- 
tory; to provide also for the establishment of states, and permanent govern- 
ments therein, and for their admission to share in the federal councils, on an 
equal footing with the original states, at as early periods as may be consistent 
with the general interest: 

It is hereby ordained and declared, by the authority aforesaid, that the fol- 
lowing articles shall be considered as articles of compact between the original 
states, and the people and states in the said territory, and forever remain un- 
alterable, unless by common consent, to-wit: 


ARTICLE I. 


No person demeaning himself in a peaceable and orderly manner, shall ever 
be molested on account of his mode of worship, or religious sentiments, in the 
said territory. 


ARTICLE II. 


The inhabitants of the said territory shall always be entitled to the benefits 
of the writ of habeas corpus, and trial by jury; of a proportionate representa- 
tion of the people in the legislature, and of judicial proceedings according to 
the course of the common law. All persons shall be bailable, unless for capital 
offenses, where the proof shall be evident, or the presumption great. All fines 
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shall be moderate; and no cruel or unusual punishments shall be inflicted. No 
man shall be deprived of his liberty or property, but by the judgment of his 
peers, or the law of the land; and should the publie exigencies make it neces- 
sary, for the common preservation, to take any person’s property, or to demand 
his particular services, full compensation shall be made for the same. And in 
the just preservation of rights and property, it is understood and declared, that 
no law ought ever to be made, or have force in the said territory, that shall in 
any manner whatever interfere with or affect private contracts or engagements, 
bona fide, and without fraud previously formed. 


ARTICLE III. 


Religion, morality, and knowledge being necessary to good government and 
the happiness of mankind, schools and the means of education shall forever be 
encouraged. The utmost good faith shall always be observed towards the In- 
dians; their lands and property shall never be taken from them without their 
consent, and in their property, rights, and liberty, they never shall be invaded 
or disturbed, unless in just and lawful wars, authorized by congress; but laws, 
founded in justice and humanity, shall, from time to time, be made, for pre- 
venting wrongs being done to them, and for preserving peace and friendship 
with them. 5 


ARTICLE IV. 


The said territory, and the states which may be formed therein, shall forever 
remain a part of this confederacy of the United States of America, subject to 
the articles of confederation, and to such alterations therein as shall be con- 
stitutionally made; and to all the acts and ordinances of the United States in 
congress assembled, conformable thereto. The inhabitants and settlers in the 
said territory shall be subject to pay a part of the federal debts, contracted or 
to be contracted, and a proportional part of the expenses of government, to be 
apportioned on them by congress, according to the same common rule and 
measure by which apportionments thereof shall be made on the other states; 
and the taxes for paying their proportion shall be laid and levied by the au- 
thority and direction of the legislatures of the district or districts, or new states, 
as in the original states, within the time agreed upon by the United States in 
congress assembled. The legislatures of those districts or new states, shall never 
interfere with the primary disposal of the soil by the United States in congress 
assembled, nor with any regulations congress may find necessary for securing 
the title in such soil to the bona fide purchasers. No tax shall be imposed on 
lands, the property of the United States; and in no case shall non-resident 
proprietors be taxed higher than residents. The navigable waters leading into 
the Mississippi and St. Lawrence, and the carrying places between the same, 
shall be common highways, and forever free, as well to the inhabitants of the 
said territory, as to the citizens of the United States, and those of any other 
states that may be admitted into the confederacy, without any tax, impost, or 
duty therefor. 


ARTICLE V. 


There shall be formed, in the said territory, not less than three, nor more 
than five states; and the boundaries of the states, as soon as Virginia shall alter 
her act of cession, and consent to the same, shall become fixed and established 
as follows, to-wit: The western state in the said territory shall be bounded 
by the Mississippi, the Ohio, and Wabash rivers; a direct line drawn from the 
Wabash and Post Vincents, due north to the territorial line between the United 
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States and Canada; and by the said territorial line to the Lake of the Woods 
and Mississippi. The middle state shall be bounded by the said direct line, the 
Wabash from Post Vincents to the Ohio, by the Ohio, by a direct line drawn 
due north from the mouth of the Great Miami, to the said territorial line, and 
by the said territorial line. The eastern state shall be bounded by the last 
mentioned direct line, the Ohio, Pennsylvania and the said territorial line: 
provided, however, and it is further understood and declared, that the bound- 
aries of these three states shall be subject so far to be altered, that if congress 
shall hereafter find it expedient, they shall have authority to form one or two 
states in that part of the said territory which lies north of an east and west 
line drawn through the southerly bend or extreme of Lake Michigan. And 
whenever any of the said states shall have sixty thousand freé inhabitants 
therein, such state shall be admitted, by its delegates, into the congress of the 
United States, on an equal footing with the original states, in all respeets what- 
ever; and shall be at liberty to form a permanent constitution and state govern- 
ment. Provided, the constitution and government so to be formed, shall be 
republican, and in conformity to the principles contained in these articles; 
and so far as it can be consistent with the general interest of the confederacy, 
sueh admission shall be allowed at an earlier period, and when there may be a 
less number of free inhabitants in the state than sixty thousand. 


ARTICLE VI. 


There shall be neither slavery nor involuntary servitude in the said territory, 
otherwise than in the punishment of crimes, whereof the party shall have been 
duly convicted. Provided, always, that any person escaping into the sare, 
from whom labor or service is lawfully claimed in any one of the original states, 
such fugitive may be lawfully reclaimed and conveyed to the person claiming 
his or her labor or service, as aforesaid. 

Be st ordained by the authority aforesaid, that the resolutions of the twenty- 
third of April, one thousand seven hundred and eighty-four, relative to the 
subject of this ordinance, be, and the same are hereby repealed, and declared 
null and void. 

Done by the United States, in congress assembled, the thirteenth day of July, 

in the year of our Lord, one thousand seven hundred and eighty-seven, 
and of their sovereignty and independence the twelfth. 


WILLIAM GRAYSON, Chairman. 
CHARLES THompson, Secretary. 


ORGANIC LAW 


AN ACT TO DIVIDE THE TERRITORY OF WISCONSIN, AND TO ESTABLISH THE TERRI- 
TORIAL GOVERNMENT OF IOWA. 


Be it enacted by the Senate and House of Representatives of the United States 
of America, in Congress assembled: 


SECTION 1. That from and after the third day of July next, all that part 
of the present territory of Wisconsin which lies west of the Mississippi river, and 
west of a line drawn due north from the head waters or sources of the 
Mississippi to the territorial line, shall, for the purposes of temporary govern- 
ment, be and constitute a separate territorial government, by the name of Iowa; 
and that, from and after the said third day of July next, the present territorial 
government of Wisconsin shall extend only to that part of the present territory 
of Wisconsin which lies east of the Mississippi river. And after the said third 
day of July next, all power and authority of the government of Wisconsin, in 
antl over the territory hereby constituted, shall cease: provided, that nothing 
in this act contained, shall be construed to impair the rights of person or prop- 
erty now appertaining to any Indians within the said territory, so long as such 
rights shall remain unextinguished by treaty between the United States and 
such Indians, or to impair the obligations of any treaty now existing between 
the United States and such Indians, or to impair or anywise to affect the au- 
thority of the government of the United States to make any regulations re- 
specting such Indians, their lands, property, or other rights, by treaty, or law, 
or otherwise, which it would have been competent to the government to make, 
if this aet had never been passed: provided, that nothing in this aet contained 
shall be construed to inhibit the government of the United States from dividing 
the territory hereby established into one or more other territories, in such man- 
ner, and at such times, as congress shall, in its discretion, deem convenient and 
proper, or from attaching any portion of said territory to any other state or 
territory of the United States. 


Sec. 2. And be it further enacted, that the executive power and authority 
in and over the said*territory of Iowa, shall be vested in a governor, who shall 
hold his office for three years, unless sooner removed by the president of the 
United States. The governor shall reside within the said territory, shall be 
commander-in-chief of the militia thereof, shall perform the duties and receive 
the emoluments of superintendent of Indian affairs, and shall approve of all 
laws passed by the legislative assembly, before they shall take effect; he may 
grant pardons for offenses against the laws of the said territory, and reprieves 
for offenses against the law of the United States, until the decision of the presi- 
dent ean be made known thereon; he shall commission all officers who shall be 
appointed to offiee under the laws of the said territory, and shall take care 
that the laws be faithfully executed. 


Sec. 3. And be it further enacted, that there shall be a secretary of the ; 
said territory, who shall reside therein, and hold his office for four years, unless . 
sooner removed by the president of the United States; he shall record and | 
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preserve all the laws and proceedings of the legislative assembly hereinafter 
constituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and one copy of the execu- 
tive proceedings, on or before the first Monday in December in each year, to 
the president of the United States; and, at the same time, two copies of the laws 
to the speaker of the house of representatives, for the use of congress. And in 
case of the death, removal, resignation, or necessary absence of the governor 
from the territory, the secretary shall have, and he is hereby authorized and 
required to execute and perform all the powers and duties of the governor 
during such vacancy or necessary absence, or until another governor shall be 
duly appointed to fill such vacancy. ' 


Sec. 4, And be it further enacted, that the legislative power shall be vested 
in the governor and a legislative assembly. The legislative assembly shall con- 
sist of a council and house of representatives. The council shall consist of 
thirteen members, having the qualifications of voters as hereinafter prescribed, 
whose term of service shall continue two years. The house of representatives 
shall consist of twenty-six members, possessing the same qualifications as pre- 
seribed for the members of the council, and whose term of service shall continue 
one year. An apportionment shall be made, as nearly equal as practicable, 
among the several counties, for the election of the council and representatives, 
giving to each section of the territory representation in the ratio of its popula- 
tion, Indians excepted, as nearly as may be. And the said members of the 
council and house of representatives shall reside in, and be inhabitants of the 
district for which they may be elected. Previous to the first election, the gov- 
ernor of the territory shall cause the census or enumeration of the inhabitants 
of the several counties in the territory, to be taken and made by the sheriffs of 
the said counties respectively, unless the same shall have been taken within 
three months previous to the third day of July next, and returns thereof made 
by said sheriffs to the governor. The first election shall be held at such time 
and place, and be conducted in such manner as the governor shall appoint 
and direct; and he shall, at the same time, declare the number of members of 
the council and house of representatives to which each of the counties or dis- 
tricts are entitled under this act. The number of persons authorized to be 
elected having the greatest number of votes in each of the said counties or 
districts for the council, shall be declared by the said governor to be duly elected 
to the said council; and the person or persons having the greatest number of 
votes for the house of representatives, equal to the number to which each county 
may be entitled, shall also be declared by the governor to be duly elected: 
provided, the governor shall order a new election when there is a tie between 
two or more persons voted for, to supply the vacancy made by such tie. And 
the persons thus elected to the legislative assembly shall meet at such place and 
on such day as he shall appoint; but thereafter, the time, place, and manner 
of holding and conducting all elections by the people, and apportioning the 
representation in the several counties to the council and house of representa- 
tives, according to population, shall be prescribed by law, as well as the day 
of the annual commencement of the session of the said legislative assembly ; 
but no session, in any year, shall exceed the term of seventy-five days. 


Sec. 5. And be it further enacted, that every free white male citizen of the 
United States, above the age of twenty-one years, who shall have been an in- 
habitant of said territory at the time of its organization shall be entitled to 
vote at the first election, and shall be eligible to any office within the said terri- 
tory; but the qualifications of voters, at all subsequent elections, shall be such 
as shall be determined by the legislative assembly: provided, that the right of 
suffrage shall be exercised only by citizens of the United States. 
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Sec. 6. And be it further enacted, that the legislative power of the terri- 
tory shall extend to all rightful subjects of legislation; but no law shall be 
passed interfering with the primary disposal of the soil; no tax shall be im- 
posed upon the property of the United States; nor shall the lands or other 
property of non-residents be taxed higher than the lands or other property of 
residents. All the laws of the governor and legislative assembly shall be sub- 
mitted to, and if disapproved by the congress of the United States, the same 
shall be null and of no effect. 


Sec. 7. And be it further enacted, that all township officers, and all county 
. officers except judicial officers, justices of the peace, sheriffs, and clerks of 
courts, shall be elected by the people, in such manner as is now prescribed by 
the laws of the territory of Wisconsin, or as may, after the first election, be 
provided by the governor and legislative assembly of Iowa territory. The gov- 
ernor shall nominate, and, by and with the advice and consent of the legislative 
council, shall appoint all judicial officers, justices of the peace, sheriffs, and 
all militia officers, except those of the staff, and all civil officers not herein pro- 
vided for. Vacancies oceurring in the recess of the council, shall be filled by 
appointments from the governor, whieh shall expire at the end of the next 
session of the legislative assembly; but the said governor may appoint, in the 
first instanee, the aforesaid officers, who shall hold their offiees until the end 
of the next session of the said legislative assembly. 


Sec. 8. And be it further enacted, that no member of the legislative assem- 
. bly shall hold, or be appointed to, any office created, or the salary or emolu- 
ments of which shall have been increased whilst he was a member, during the 
term for which he shall have been elected, and for one year after the expira- 
tion of such term, and no person holding a commission or appointment under 
the United States, or any of its officers, except as a militia officer, shall be a 
member of the said council or house of representatives, or shall hold any office 
under the government of the said territory. 


Sec. 9. And be it further enacted, that the judicial power of the said terri- 
tory shall be vested in a supreme court, district courts, probate courts, and in 
justices of the peace. The supreme court shall consist of a chief justice and 
two associate judges, any two of whom shall be a quorum, and who shall hold 
a term at the seat of government of the said territory annually; and they shall 
hold their offices during the term of four years. The said territory shall be 
divided into three judicial districts; and a district court or courts shall be held 
in each of the three districts, by one of the judges of the supreme court, at 
such times and places as may be prescribed by Jaw; and the said judges shall, 
after their appointment, respectively, reside in the districts which shall be 
assigned to them. The jurisdiction of the several courts herein provided for, 
both appellate and original, and that of the probate courts, and of the justices 
of the peace, shall be as limited by law; provided, however, that justices of 
the peace shall not have jurisdiction of any matter of controversy, when the 
title or boundaries of land may be in dispute, or where the debt or sum claimed 
exceeds fifty dollars. And the said supreme and district courts, respectively, 
shall possess a chancery as well as a common law jurisdiction.—Each district 
court shall appoint its clerk, who shall keep his office at the place where the 
court may be held, and the said clerks shall also be the registers in chancery; 
and any vacancy in said office of clerk, happening in the vacation of said court, 
may be filled by the judge of said district, which appointment shall continue 
until the next term of said court. And writs of error, bills of exception, and 
appeals in chancery causes, shall be allowed in all cases, from the final decisions 
of the said district courts to the supreme court, under such regulations as may 
be prescribed by law; but in no case, removed to the supreme court, shall trial 
by jury be allowed in said court. The supreme court may appoint its own 
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clerk, and every clerk shall hold his office at the pleasure of the court by which 
he shall have been appointed. And writs of error and appeals from the final 
decision of the said supreme court shall be allowed and taken to the supreme 
eourt of the United States, in the same manner and under the same regulations 
88 from the cireuit courts of the United States, where the value of the property, 
or the amount in controversy, to be ascertained by the oath or affirmation of 
either party, shall exceed one thousand dollars. And each of the said district 
eourts shall have and exereise the same jurisdietion in all eases arising under 
the eonstitution and laws of the United States, as is vested in the circuit and 
district courts of the United States .—And the first six days of every term of 
the said courts, or so much thereof as shall be necessary, shall be appropriated 
to the trial of causes arising under the said eonstitution and laws. And writs 
of error and appeals from the final decisions of the said courts, in all such 
eases, shall be made to the supreme court of the territory, in the same manner 
as in other cases. The said clerks shall receive, in all such eases, the same fees 
which the clerks of the district courts of Wisconsin territory now receives for 
similar services. 


Sec. 10. And be tt further enacted, that there shall be an attorney for the 
said territory appointed, who shall continue in office four years, unless sooner 
removed by the president, and who shall receive the same fees and salary as 
the attorney of the United States for the present territory of Wisconsin. There 
shall also be a marshal for the territory appointed, who shall hold his office for 
four years, unless sooner removed by the president, who shall execute all pro- 
cess issuing from the said courts when exercising their jurisdiction as circuit 
and district courts of the United States. He shall perform the same duties, 
be subject to the same regulations and penalties, and be entitled to the same 
fees as the marshal of the district court of the United States for the present 
territory of Wisconsin; and shall, in addition, be paid the sum of two hundred 
dollars annually as a compensation for extra services. 


Sec. 11. And be it further enacted, that the governor, secretary, chief jus- 
tice and associate judges, attorney, and marshal, shall be nominated, and, by 
and with the advice and consent of the senate, appointed by the president of 
the United States. The governor and secretary, to be appointed as aforesaid, 
shall, before they act as such, respectively take an oath or affirmation, before 
some judge or justice of the peace in the existing territory of Wisconsin, duly 
commissioned and qualified to administer an oath or affirmation, or before the 
chief justice or some associate justice of the supreme court of the United States, 
to support the constitution of the United States, and for the faithful discharge 
of the duties of their respective offices; which said oaths, when so taken, shall 
be certified by the person before whom the same shall have been taken, and 
such certificate shall be received and recorded by the said secretary among the 
executive proceedings. And, afterwards, the chief justice and associate judges, 
and all other civil officers in said territory, before they act as such, shall take 
a like oath, or affirmation, before said governor, or secretary, or some judge 
or justice of the territory, who may be duly commissioned and qualified, which 
said oath or affirmation shall be certified and transmitted, by the person taking 
the same, to the secretary, to be by him recorded as aforesaid; and, afterwards, 
the like oath or affirmation shall be taken, certified, and recorded in such man- 
ner and form as may be prescribed by law. The governor shall receive an an- 
nual salary of fifteen hundred dollars as governor, and one thousand dollars 
as superintendent of Indian affairs. The said chief judge and associate jus- 
tices shall each receive an annual salary of fifteen hundred dollars. The see- 
retary shall receive an annual salary of twelve hundred dollars. The said 
salaries shall be paid quarter yearly, at the treasury of the United States. The 
members of the legislative assembly shall be entitled to receive three dollars 
each, per day, during their attendance at the session thereof, and three dollars 
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each for every twenty miles travel in going to, and returning from the said 
sessions, estimated according to the nearest usually travelled route. There shall 
be appropriated, annually, the sum of three hundred and fifty dollars, to be 
expended by the governor to defray the contingent expenses of the territory; 
and there shall also be appropriated annually, a sufficient sum to be expended 
by the secretary of the territory, and upon an estimate to be made by the secre- 
tary of the treasury of the United States, to defray the expenses of the legis- 
lative assembly, the printing of the laws and other incidental expenses; and 
the secretary of the territory shall annually account to the secretary of the 
treasury of the United States for the manner in which the aforesaid sum shall 
have been expended. 


Sec. 12. And be it further enacted, that the inhabitants of the said terri- 
tory shall be entitled to all the rights, privileges, and immunities heretofore 
granted and secured to the territory of Wisconsin, and to its inhabitants; and 
the existing laws of the territory of Wisconsin shall be extended over said terri- 
torv, so far as the same be not incompatible with the provisions of this act, 
subject, nevertheless, to be altered, modified, or repealed by the governor and 
legislative assembly of the said territory of Iowa; and, further, the laws of the 
United States are hereby extended over, and shall be in force in said territory, 
so far as the same, or any provisions thereof, may be applicable. 


Sec. 13. And be it further enacted, that the legislative assembly of the terri- 
tory of Iowa shall hold its first session at such time and place, in said territory, 
as the governor thereof shall appoint and direct; and at said session, or as 
soon thereafter as may by them be deemed expedient, the said governor and 
legislative assembly shall proceed to locate and establish the seat of government 
for said territory, at such place as they may deem eligible, which place, how- 
ever, shall thereafter be subject to be changed by the governor and legislative 
assembly. And the sum of twenty thousand dollars, out of any money in the 
treasury, not otherwise appropriated, is hereby granted to the said territory of 
Iowa, which shall be applied, by the governor and legislative assembly thereof, 
to defray the expenses of erecting public buildings at the seat of government. 


Sec. 14. And be it further enacted, that a delegate to the house of repre- 
sentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislative assembly who 
shall be entitled to the same rights and privileges as have been granted to the 
delegates from the several territories of the United States to the said house 
of representatives. The first election shall be held at such time and place or 
places, and be conducted in such manner as the governor shall appoint and 
direct. The person having the greatest number of votes shall be declared by 
the governor to be duly elected, and a certificate thereof shall be given to the 
person so elected. 


Sec. 15. And be it further enacted, that all suits, process, and proceedings, 
and all indictments and informations, which shall be undetermined on the third 
day of July next, in the district courts of Wisconsin territory, west of the Mis- 
sissippi river, shall be transferred to be heard, tried, prosecuted and deter- 
mined in the district courts hereby established, which may include the said 
counties. 


Sec. 16. And be it further enacted, that all justices of the peace, constables, 
sheriffs, and all other executive and judicial officers, who shall be in office on 
the third day of July next, in that portion of the present territory of Wisconsin, 
which will then, by this act, become the territory of Iowa, shall be, and are 
hereby authorized and required to continue to exercise and perform the duties 
of their respective offices, as officers of the territory of Iowa, temporarily, and 
until they or others shall be duly appointed to fill their places by the territorial 
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government of Iowa, in the manner herein directed: provided, that no officer 
shall hold or continue in office by virtue of this provision, over twelve months 
from the said third day of July next. 


Sec. 17. And be st further enacted, that all causes which shall have been 
or may be removed from the courts held by the present territory of Wisconsin, 
in the counties west of the Mississippi river, by appeal or otherwise, into the 
supreme court for the territory of Wisconsin, and which shall be undetermined 
therein on the third day of July next, shall be certified by the clerk of the said 
supreme court, and transferred to the supreme court of said territory of Iowa, 
there to be proceeded in to final determination, in the same manner that they 
might have been in the said supreme court of the territory of Wisconsin. 


Sec. 18. And be it further enacted, that the sum of five thousand dollars 
be, and the same is hereby, appropriated, out of any money in the treasury 
not otherwise appropriated, to be expended by, and under the direction of the 
governor of said territory of Iowa, in the purchase of a library, to be kept at 
the seat of government, for the accommodation of the governor, legislative as- 
sembly, judges, secretary, marshal, and attorney of said territory, and such 
other persons as the governor and legislative assembly shall direct. 


Sec. 19. And be it further enacted, that from and after the day named in 
this act for the organization of the territory of Towa, the term of the members 
of the council and house of representatives of the territory of Wisconsin, shall 
be deemed to have expired, and an entirely new organization of the council 
and house of representatives of the territory of Wisconsin, as constituted by 
this act, shall take place as follows: as soon as practicable, after the passage 
of this act, the governor of the territory of Wisconsin shall apportion the thir- 
teen members of the council, and twenty-six members of the house of repre- 
sentatives among the several counties or districts comprised within said terri- 
tory, according to their population, as nearly as may be, (Indians excepted.) 
The first election shall be held at such time as the governor shall appoint and 
direct, and shall be conducted, and returns thereof made in all respects accord- 
ing to the provisions of the laws of said territory, and the governor shall de- 
clare the person having the greatest number of votes to be elected, and shall 
order a new election when there is a tie between two or more persons voted for, 
to supply the vacancy made by such tie. The persons thus elected shall meet 
at Madison, the seat of government, on such day as he shall appoint, but there- 
after, the apportioning of the representation in the several counties to the 
council and house of representatives, according to population, the day of their 
election, and the day for the commencement of the session of the legislative 
assembly shall be prescribed by law. 


Sec. 20. And be it further enacted, that temporarily, and until otherwise 
provided by law of the legislative assembly, the governor of the territory of 
Towa may define the judicial districts of said territory, and assign the judges 
who may be appointed for said territory, to the several districts, and also ap- 
point the time for holding courts in the several counties in each distriet, by 
proclamation to be issued by him; but the legislative assembly, at their first, 
or any subsequent session, may organize, alter, or modify such judicial districts, 
and assign the judges, and alter the times of holding the courts, or any of them. 


Approved June 12, A. D. 1838. 
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AMENDMENTS TO THE ORGANIC LAW 


AN ACT to alter and amend the organic law of the territories of Wisconsin and Iowa. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled: 


Section 1. That every bill which shall have passed the council and 
house of representatives of the territories of Iowa and Wisconsin shall, 
before it becomes a law, be presented to the governor of the territory, 
if he approve he shall sign it, but if not, he shall return it, with 
his objections, to that house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If, after 
such reconsideration, two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which it shall 
likewise be reconsidered; and if approved by two-thirds of that house it shall 
become a law. But, in all such cases, the votes of both houses shall be deter- 
mined by yeas and nays; and the names of the persons voting fur and against 
the bill shall be entered on the journals of each house respectively. If any bill 
shall not be returned by the governor within three days (Sundays excepted) 
after it shall have been presented to him, the same shall be a law in like manner 
as if he had signed it, unless the assembly by adjournment prevent its return, 
in which case it shall not be a law. 

Sec. 2. And be it further enacted, that this act shall not be so construed as 
to deprive congress of the right to disapprove of any law passed by the said 
legislative assembly, or in any way to impair or alter the power of congress 
over laws passed by said assembly. 

Approved March 3, A. D. 1839. 


AN ACT to authorize the election or appointment of certain officers in the territory of 
Iowa, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled: 


Secrion 1. That the legislative assembly of the territory of Iowa, shall be, 
and are hereby, authorized to provide by law for the election or appointment of 
sheriffs, judges of probate, justices of the peace, and county surveyors, within 
the said territory, in such way or manner, and at such times and places as to 
them may seem proper; and after a law shall have been passed by the legislative 
assembly for that purpose, all elections or appointments of the above-named 
officers thereafter to be had or made shall be in pursuance of such law. 

Sec. 2. And be it further enacted, that the term of service of the present 
delegate for said territory of Iowa shall expire on the twenty-seventh day of 
October, eighteen hundred and forty; and the qualified electors of said terri- 
tory may elect a delegate to serve from the said twenty-seventh day of October 
to the fourth day of March thereafter, at such time and place as shall be pre- 
scribed by law by the legislative assembly, and thereafter a delegate shall be 
elected, at such time and place as the legislative assembly may direct, to serve 
for a congress, as members of the house of representatives are now elected. 

Approved March 3, A. D. 1839. 


TREATY 


BETWEEN THE UNITED STATES OF AMERICA AND THE 
FRENCH REPUBLIC 


The president of the United States of America, and the first consul of the 
French republic, in the name of the French people, desiring to remove all source 
of misunderstanding relative to objects of discussion mentioned in the second 
and fifth articles of the convention of the 8th Vendemiaire, an. 9. (30 Septem- 
ber, 1800,) relative to the rights claimed by the United States, in virtue of the 
treaty concluded at Madrid, the 27th October, 1795, between his Catholic ma- 
jesty and the said United States, and willing to strengthen the union and friend- 
ship which; at the time of the said convention, was happily re-established be- 
tween the two nations, have respectively named their plenipotentiaries, to-wit: 
the president of the United States of America, by and with the advice and con- 
sent of the senate of the said states, Robert R. Livingston, minister plenipoten- 
tiary, and James Monroe, minister plenipotentiary and envoy extraordinary, 
of the said states, near the government of the French republic; and the first 
consul, in the name of the French people, the French citizen Barbe Marbois, 
minister of the public treasury, who, after having respectively exchanged their 
full powers, have agreed to the following articles: 


ART. 1. Whereas, by article the third of the treaty concluded at St. Ildefonso, 
the 9th Vendemiaire, an. 9, (1st October, 1800,) between the first consul of the 
Freneh republie and his Catholie majesty, it was agreed as follows:  ''His 
Catholie majesty promises and engages, on his part, to retrocede to the French 
republie, six months after the full and entire execution of the conditions and 
stipulations herein relative to his royal highness the Duke of Parma, the colony 
or provinee of Louisiana, with the same extent that it now has in the hands of 
Spain, and that it had when France possessed it, and such as it should be after 
the treaties subsequently entered into between Spain and other states." And 
whereas, in pursuance of the treaty, and particularly of the third article, the 
French republic has an incontestible title to the domain and to the possession 
of the said territory: The first consul of the French republic desiring to give 
to the United States a strong proof of his friendship, doth hereby cede to the 
United States in the name of the French republie, for ever and in full sover- 
eignty, the said territory, with all its rights and appurtenances, as fully and 
in the same manner as they have been acquired by the French republic in 
virtue of the above mentioned treaty concluded with his Catholic majesty. 


ART. 2. In the cession made by the preceding article are included the adja- 
cent islands belonging to Louisiana, all publie lots and squares, vacant lands, 
and all publie buildings, fortifications, barracks, and other edifices, which are 
not private property. The archives, papers, and documents, relative to the 
domain and sovereignty of Louisiana, and its dependencies, will be left in the 
possession of the commissaries of the United States, and copies will be after- 
wards given in due form to the magistrates and municipal officers of such of 
the said papers and documents as may be necessary to them. 
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Art. 3. The inhabitants of the ceded territory shall be incorporated in the 
union of the United States, and admitted as soon as possible, according to the 
principles of the federal constitution, to the enjoyment of all the rights, ad- 
vantages, and immunities, of citizens of the United States; and, in the mean- 
time, they shall be majntained and protected in the free enjoyment of their 
liberty, property, and the religion which they profess. 


Art. 4. There shall be sent by the government of France, a commissary. to 
Louisiana, to the end that he do every act necessary, as well to receive, from 
the officers of his Catholic majesty, the said country and its dependencies, in 
the name of the French republic, if it thus has not been already done, as to 
transmit it, in the name of the French republic, to the commissary or agent of 
the United States. 


Art. 5. Immediately after the ratification of the present treaty by the presi- 
dent of the United States, and in case that of the first consul shall have been 
previously obtained, the commissary of the French republic shall remit all the 
military posts of New Orleans, and other parts of the ceded territory, to the 
commissary or commissaries named by the president to take possession; the 
troops, whether of France or Spain, who may be there, shall cease to occupy 
any military post from the time of taking possession, and shall be embarked as 
soon as possible, in the course of three months after the ratification of this treaty. 


Art. 6. The United States promise to execute such treaties and articles as 
may have been agreed between Spain and the tribes and nations of Indians, 
until, by mutual consent of the United States and the said tribes or nations, 
other suitable articles shall have been agreed upon. 


ArT. 7. As it is reciprocally advantageous to the commerce of France and 
the United States to encourage the communication of both nations for a limited 
time in the country ceded by the present treaty, until general arrangements 
for the commerce of both nations may be agreed on, it has been agreed between 
the contracting parties, that the French ships coming directly from France, 
or any of her colonies, loaded only with the produce or manufactures of France, 
or any of her said colonies, and the ships of Spain coming directly from Spain, 
or any of her colonies, loaded only with thé produce or manufactures of Spain 
or her colonies, shall be admitted, during the space of twelve years, in the ports 
of New Orleans, and in all other legal ports of entry within the ceded territory, 
in the same manner as the ships of the United States coming directly from 
France or Spain, or any of their colonies, without being subject to any other 
or greater duty on merchandise, or other greater tonnage, than those paid by 
the citizens of the United States. During the space of time above mentioned, 
no other nation shall have a right to the same privileges in the ports of the 
ceded territory. The twelve years shall commence three months after the ex- 
change of ratifications, if it shall take place in France, or three months after 
it shall have been notified at Paris to the French government, if it shall take 
place in the United States; it is, however, well understood, that the object of 
the above article is to favor the manufactures, commerce, freight, and naviga- 
tion, of France and Spain, so far as relates to the importations that the French 
and Spanish shall make into the said ports of the United States, without in 
any sort affecting the regulations that the United States may make concerning 
the exportation of the produce and merchandise of the United States, or any 
right they may have to make such regulations. 


ART. 8. In future and forever after the expiration. of the twelve years, the 
ships of France shall be treated upon the footing of the most favored nations 
in the ports above mentioned. 
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ArT. 9. The particular convention signed this day by the respective min- 
isters, having for its objeet to provide for the payment of debts due to the 
citizens of the United States by the French republic, prior to the 30th Septem- 
ber, 1800, (8th Vendemiaire, 9,) is approved, and to have its execution in the 
same manner as if it had been inserted in the present treaty, and it shall be 
ratified in the same form and in the same time, so that the one shall not be 
ratified distinct from the other. Another particular convention, signed at the 
same date as the present treaty, relative to a definitive rule between the con- 
tracting parties, is in like manner approved, and will be ratified in the same 
form, and in the same time, and jointly. 


ART. 10. The present treaty shall be ratified in good and due form, and the 
ratifications shall be exchanged in the space of six months after the date of 
the signature by the minister plenipotentiary, and sooner if possible. 


In faith whereof, the respective Plenipotentiaries have signed these articles in the 
French and English languages, declaring, nevertheless, that the present treaty was origin- 
ally agreed to in the French language; and have thereunto put their seals. 

Done at Paris, the tenth day of Floreal, in the eleventh year of the French republic, 
and the thirtieth of April, 1803. 


ROBERT R. LIVINGSTON, [r. s.] 


JAMES MONROE, [r. s.] 
BARBE MARBOIS. [n. s.] 
CONVENTION 
BETWEEN THE UNITED STATES OF AMERICA AND THE FRENCH 
REPUBLIC. 


The president of the United States of Ameriea and the first eonsul of the 
French republic, in the name of the French people, in consequence of the treaty 
of cession of Louisiana, which has been signed this day, wishing to regulate 
definitively everything which has relation to the said cession, have authorized 
to this effeet the plenipotentiaries, that is to say: the president of the United 
States has, by and with the advice and consent of the senate of the states, 
nominated for their plenipotentiaries, Robert R. Livingston, minister plenipo- 
tentiary of the United States, and James Monroe, minister plenipotentiary and 
envoy extraordinary of the said United States, near the government of the 
French republic; and the first consul of the French republic, in the name of 
the French people, has named, as plenipotentiary of the said republie, the 
French citizen Barbe Marbois; who in virtue: of their full powers, which have 
heen exchanged this day, have agreed to the following articles: 


ART. 1. The government of the United States engages to pay to the French 
government, in the manner specified in the following article, the sum of sixty 
millions of franes, independent of the sum which shall be fixed by another con- 
vention for the payment of the debts due by France to citizens of the United 
States. 
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Art. 2. For the payment of the sum of sixty millions of francs, mentioned 
in the preceding article, the United States shall create a stock of eleven millions 
two hundred and fifty thousand dollars, bearing an interest of six per cent. per 
annum, payable half yearly, in London, Amsterdam, or Paris, amounting, by 
the half year, to three hundred and thirty-seven thousand five hundred dollars, 
according to the proportions which shall be determined by the French govern- 
ment to be paid at either place: the principal of said stock to be reimbursed at 
the treasury of the United States, in annual payments of not less than three 
millions of dollars each; of which the. first payment shall commence fifteen 
years after the date of the exchange of ratifications. This stock shall be trans- 
ferred to the government of France, or to such person or persons as shall be 
authorized to receive it, in three months at most after the exchange of the rati- 
fications of this treaty, and after Louisiana shall be taken possession of in the 
name of the government of the United States. 

It is further agreed that if the French government should be desirous of dis- 
posing of the said stock, to receive the capital in Europe, at shorter terms, that 
its measures for that purposes shall be taken so as to favor, in the greatest de- 
gree possible, the credit of the United States and to raise to the highest price 
the said stock. 


Arr, 3. It is agreed that the dollar of the United States specified in the 
present convention, shall be fixed at five frances 3333-100000 or five livres eight 
sous tournois. 

The present convention shall be ratified in good and due form, and the rati- 
fications shall be exchanged in the space of six months, to date from this day, 
or sooner if possible. 


In faith of which, the respective Plenipotentiaries have signed the above artices, both 
jn the French and English languages, declaring, nevertheless, that the present treaty has 
been originally agreed on and written in the French language; to which they have here- 
unto affixed their seals. 


Done at Paris, the tenth of Floreal, eleventh year of the French republic, 30th April, 
1803. 
ROBERT R. LIVINGSTON, [r. s.] 
JAMES MONROE, [r. s.] 
BARBE MARBOIS, [L. s.] 
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STATUTES OF IOWA 


CHAPTER 1. 
ABATEMENT. 


AN ACT relative to pleas in abatement, and the abatement of suits by the death of parties. 


SECTION. SECTION. 
1. Pleas in abatement not to be received 4. Suits not to abate by death of plain- 
unlesg the party file an affidavit. tiff or defendant. 
If plea be insufficient plaintiff to have Executors to suggest such death on 
costs. the record, which being done, ac- 


tion to proceed to final judgment. 

In suits against an administrator, 
when his letters of administration 
are revoked, how to proceed. 


2. Suits against companies or associa- 
tions not to abate because all the 
parties are not joined in the suit. 

Plaintiff to swe out a summons 


against the others, and upon the 5. How to proceed in suits where two 
return thereof, insert their names or more plaintiffs or defendants 
and proceed as if Included in the are joined, and one or more of 
original suit. them die. 

Not found to suggest their names, 6. 3d, 4th and 5th sections of this act 
and proceed as in other cases. applicable to appeals, etc. 

No other plea for non-joinder al- 
lowed. 7. Abbreviations not to prejudice or 


3. Suit by a single woman not to abate abate any writ or process. 


on account of marriage. Proviso. 8. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That no plea in abatement, other than a plea to the juris- 
diction of the court, or where the truth of such plea appears of record, shall 
be admitted or received, unless the party offering the same file an affidavit of 
the truth thereof. And where a plea in abatement [48] shall upon argument be de- 
termined insufficient, the plaintiff shall receive full costs to the time of over- 
ruling such plea. 

Sec. 2. When one or more of the parties of a company or association of in- 
dividuals shall be sued, and the person or persons so sued shall plead in abate- 
ment that all the parties were not joined in the suit, such suit for that cause 
shall not abate, if the plaintiff or plaintiffs sue out a summons against the other 
partners named in the plea of abatement, and on the return of the summons 
may insert in the declaration the names of the other partners named in such 
plea, and proceed in all respects thereafter as though such other partners named 
in said plea had been ineluded in the original suit. And if such partners named 
in said plea eannot be found, the plaintiff or plaintiffs, upon the return of the 
said summons, may suggest in his deelaration the names of those not found, and 
proceed as in other eases where service is only made on part of the defendants. 
And no other plea in abatement for non-joineder shall be allowed in the case. 
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Sec. 3. No action commenced by a single woman, who intermarries during 
the pendency thereof, shall abate on account of such marriage: provided, the 
husband shall appear in court, and cause such marriage to be suggested on the 
record, and the suit may then proceed in the same manner as if it had been 
commenced after such marriage. , 


Sec. 4. When any action shall be pending in any of the courts of this terri- 
tory, and the plaintiff, before final judgment, shall die, the same shall not abate, 
if it might originally have been prosecuted by his executor or administrator; 
and in such cases the executor or administrator may suggest such death on the 
record, and enter his, her, or their names on the suit, and prosecute the same. 
And if the defendant, while the action shall be pending in eourt, and before 
final judgment, shall die, the same shall not abate if it might originally have 
been prosecuted against the executor or administrator. And his executor or 
administrator may suggest such death on the record, and have a summons 
against the executor or administrator of such deceased defendant requiring them 
to appear and defend the action. If the said exeeutor or administrator of such 
deceased defendant shall appear and make him, her, or themselves defendants, 
or if they shall not appear and make themselves defendants (sueh summons 
being served on either the executor or administrator ten days before the sitting 
of the court) the action shall in either ease proceed to final judgment according 
to law, And when a suit shall be commenced against an administrator, and be- 
fore final judgment his letters of administration shall be revoked, and [49] let- 
ters of administration be granted to another person, the suit shall not abate, but 
the plaintiff shall suggest sueh fact upon reeord, and after summons shall be 
served upon the last administrator, the suit shall proceed to final judgment as in 
other eases under this aet. 


Sec. 5. In any action pending hefore any court, if there be two or more 
plaintiffs or defendants, and one or more of them die before final judgment, 
if the cause of aetion survive to the surviving plaintiff or plaintiffs, or against 
the surviving defendant or defendants, the writ or aetion shall not abate, but 
such death being suggested on the record, the action shall proceed. 


Sec. 6. The third, fourth, and fifth sections of this act shall be applicable to 
all appeals and writs of error. 


Sec. 7. No writ or process whatsoever shall abate or be in anywise preju- 
dieed by the use of abbreviations commonly used in the English language, or 
by the use of figures for numbers as they have been heretofore and are now 
used. 


Sec. 8. The aet entitled ** An aet to prevent the abatement of actions in cer- 
tain cases,’’ approved October 12, 1829, is hereby repealed. 


Approved December 5, A. D. 1838. 
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CHAPTER 2. 


APPRENTICES, ETC. 


AN ACT concerning apprentices and servants, 


SECTION. SECTION. 
1. Persons apprenticed with consent of 3. Age of apprentice or servant to be 
parents or guardians, to serve for inserted in indentures. 
the specified term. 4. Apprentice may be discharged upon 


Infants having no parents or guardi- 
ans may bind themselves with the 
approbation of justices. 


proof of ill treatment by master or 
mistress, before two justices. 
Parties aggrieved may appeal to dis- 


2. The father being incapacitated the trict courts. 
mother may give her consent. Court to hear and determine the mat- 
3. Apprentice refusing to serve may be ter, and award costs, and its deci- 
committed to jail, by any justice sion to be final. 
upon complaint. of master or mis- Apprentice being delinquent, court to 
tress. extend the term of service. 


[50] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person bound by indenture of his or her own 
free will, and with the eonsent of his or her father (or, he being dead, of the 
mother or guardian) to be expressed in such indenture, and signified by such 
parent or guardian sealing and signing the same indenture, and not otherwise, 
or by any two justiees of the peace of the county as hereinafter directed, to 
serve as a clerk, apprentice, or servant, in any profession, trade, or employ- 
ment, until the age of twenty-one years, or for any shorter time, although such 
clerk, apprentice, or servant, shall be within the age of twenty-one years at the 
making of any sueh indenture, shall be bounden to serve for the term in the 
indenture specified as fully as if the same clerk, apprentice, or servant, was of 
full age at the making of the same: provided, always, that it shall be lawful 
for any male infant under the age of twenty-one years, or any female infant 
under the age of eighteen years, and who shall have no parent living, nor any 
guardian, by and with the approbation of two justices of the peace of the county 
in which he or she may reside, to bind himself or herself apprentice as afore- 
said, until such infant or male arrive at the age of twenty-one years, and if a 
female to the age of eighteen years, which approbation shall be endorsed on 
the indenture, and every such indenture shall be valid and binding. 


Sec. 2. That when the father of any child is not in legal capacity to give 
the consent aforesaid, the mother of such child shall have the same power to 
give such consent as if the father was dead. 


Sec. 3. That if any person who shall be bound as aforesaid, shall refuse to 
serve as an apprentice or servant, according to the terms of indenture made as 
aforesaid, then upon the complaint of the master or mistress, to whom such servant 
or apprentice shall be bound, to any justice of the peace of the county wherein 
the said refusal shall be made, said justice of the peace shall have power and 
authority by this aet, by warrant under his hand, or otherwise, to send for the 
person so refusing. and if the said person refuse to serve as an apprentiee or ser- 
vant, to commit him or her to the jail of the proper county, there to remain 
until he or she be contented and will serve as an apprentice or servant accord- 
ing to the intent and meaning of this aet. And to the end that the time of the 
continuance of the service of such apprentice or servant may the more plainly 
and certainly appear, the age of every such infant so to be bound apprentice 
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or servant shall be inserted in his or her indenture, and the age of such infant, 
so inserted in the said indenture [51] (in relation to the continuance of his or her 
services) shall be taken to be prima facie evidence of his or her true age. 


Sec. 4. That it shall and may be lawful for any two or more justices of the 
peace in any county, upon any complaint or application by any apprentice or 
servant touching or concerning any misusage, refusal of any necessary pro- 
visions or clothing, cruelty, or other ill-treatment of or towards such apprentice 
or servant, by his or her master or mistress, by precept under their hands, to 
summon such master or mistress to appear before such justices, at a reasonable 
time and place to be named in such summons, and such justices shall and may 
examine into the matter of such complaint, and upon proof thereof made upon 
oath to their satisfaction (whether the master or mistress be present or not, 
if service of the summons be also upon oath proved) the said justices may dis- 
charge such apprentice or servant by warrant or certificate under their hands, 
for which warrant or certificate no fees shall be paid. 


Sec. 5. That if any person shall think himself aggrieved by such determina- 
tion or warrant of such justices as aforesaid, (except an order of commitment) 
such person may appeal to the next district court, to be holden in and for the 
county where such determination or order shall be made, such person giving 
six days’ notice of his intention of bringing such appeal, and of the cause and 
matter thereof, to such justices of the peace and the parties concerned, and enter- 
ing into recognizance within three days after such notice before some justice 
of the peace of such county, with sufficient surety, conditioned to try such ap- 
peal at, and abide the order and judgment of, and pay such costs as shall be 
awarded by the judge of, said district court; which said court, upon due ptoof, 
upon oath, of such notice being given, and of entering into such recognizance 
as aforesaid, shall and are hereby directed to proceed in, and hear, and finally 
determine the causes and matters of all such appeals. and give and award such 
costs to any of the respective parties as they in their discretion shall judge proper 
and reasonable, not exceeding twelve dollars; the same to be levied by distress 
and sale of the goods and chattels of such person against whom such determina- 
tion shall he made, and that their judgments therein shall be final and conclu. 
sive to all parties concerned; and if the servant or apprentice shall be found 
to be delinquent, he or she shall be sentenced by the said court to serve, at its 
discretion, so much longer time as the court shall deem proper. 


Approved, January 18. A. D. 18389. 
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[52] CHAPTER 3. 
AMENDMENTS AND JEOFAILS. 


AN ACT concerning amendments and jeofails. 


SECTION. SECTION. 
1. Misprision of clerk, etc., not to annul 8. Or by any variance in form or lack 
process or record. of averment. 
Record and process may be amended 9. Or for default in form or entering 
before or after judgment. pledges for misnomer, error in the 
2. Courts may examine records, pleas, sum or time, or for want of certain 
REA and amend misprision of allegations, averments and entries. 
clerks, 


10. In demurrer, court to decide only 
the causes of same, set forth by 
the party demurring. 

Certain omissions and defects not 
causes of demurrer. 

All omissions and defects save those 
set forth by the party demurring 


ži as cause for the same, may be 
tions. aida ccn p amended after demurrer jolned. 


5. New entries by clerks not to impair 11. Judgments on confession, not to be 
reversed for defects which would 


Deféctive records, pleas, to be re- 
formed by the court. 

3. Court may correct misprision of sher- 
iffs and others, as well after judg- 
ment, as upon matter of law plead- 
ed. 

4. Decree, record or Judgment not to be 


pleas. 
6. After verdict, judgment not to be have been cured by verdict. 
stayed by any default. 12. This act to embrace writs of man- 
When given to be în full force and damus and quo warranto. 
strength. 13. Courts to amend writs of error. 


7. After verdict judgment not to be re- 
versed for lack of form, or default 14. This act not to extend to criminal 
of any kind. matters or qui tarn cases. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


" 


Section 1. That by the misprision of a clerk or other officer of the court in 
any place wheresoever it be, no record or process shall be annulled or discon- 
tinued by mistaking in writing one syllable or one letter too much or too little, 
but as soon as the thing is perceived by challenge of the party, or in other 
manner, it shall be immediately amended in due form, without giving advan- 
tage to the party that challenges the same because of such misprision; and the 
court before whom such plea or record is made, or shall be depending, as well 
[53] by way of adjournment as by appeal or otherwise. shall have power and au- 
thority to amend such record and process as aforesaid, as well after judgment 
in any suit, plea, record, or process given, as before judgment, as long as the 
same record and process is before them. 


Sec. 2. The court, in which any record, plea, process, declaration, count, 
warrant of attorney, writ, or panel, is or may be, while the same remains before 
them, shall have power to examine such records, processes, counts, pleas, war- 
rants of attorney, declarations, writs, panels, and returns, by them and their 
elerks, and amend (in affirmance of judgments of such records and processes) 
all that which, to them in their discretion, seemeth to be misprision of the clerks 
therein, so that by such misprision of the clerks no judgment shall be reversed 
or annulled. And if any declaration, process, record, count, plea, warrant of at- 
torney, writ, panel, or return, be certified defective, otherwise than according to 
the writing which thereof remaineth in the offices. courts, or places, from whence 
they are certified, the parties, in affirmance of the judgments of such records and 
processes, shall have advantage to allege that the same writing is variant from 
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the said certificates; and that being found and certified, the same variance shall 
be, by the said court, reformed and amended according to the first writing. 


Sec. 3. The courts, before whom any misprision or default is or shall be found, 
in any record or process which, or hereafter, shall be depending before them, 
as well by way of appeal or error, as otherwise, or in the returns (the same 
made by sheriffs, coroners, or any other) by misprision of the clerk of any of 
the said courts, or by misprision of the sheriffs, deputy sheriffs, or coroners, or 
their elerks or other officers, clerks or other ministers whatsoever, shall have power 
to amend such defaults or misprisions according to their discretion, and by 
examination thereof by the said courts to be taken where they shall think need- 
ful; and all sueh amendments may be made as well after a judgment given 
upon verdict, confession, nihil dicit, or non sum informatus, as upon matter of law 
pleaded. 

Sec. 4. For errors assigned, or to be assigned in any record. process, war- 
rant of attorney, writ, original or judicial, pannel, or return, for that in any 
places of the same there be erasures or interlineations, or that there be any 
addition, subtraction, or diminution of words, letters, or titles, or parts of letters, 
found in any such record, process, warrant of attorney, writ, pannel, or re- 
turn, no judgment, record, or decree, shall be reversed or annulled. 


Sec. 5. Record or process real, personal, or mixed, whereof judg-[54]-ment or 
deeree shall he given and enrolled, or things touching such pleas, shall in no- 
wise be impaired or amended by new entering of the clerks, either by record 
of things certified in no term subsequent to that in which such judgment or 
deeree is or shall be given and enrolled. 


Sec. 6. If any issue has been or shall be tried by any court or jury, and be 
found for either party, in any court of record, then the court, by*whom judg- 
ment ought to be given, shall proceed and give judgment in the same, any mis- 
pleading, lack of color, insufficient pleading, or jeofail, or any miscontinuance or 
distinuance, misconceiving of process, misjoining of the issue, lack of warrant of 
attorney, or any other default or negligence of any of the parties, counsellors, 
or attorneys to the contrary notwithstanding; and the said judgments thereof, 
so to be had and given, shall stand in full strength and force to all intents 
and purposes according to the said verdict or finding, without any undoing the 
same by appeal, writ of error, or false judgment, in like form as though no 
such default or negligence had ever been had or committed. 


Sec. 7. If a verdict of a court or jury shall hereafter be given for either 
party in any court of record, the judgment thereupon shall not be stayed or 
reversed by any default of form, or lack of form in any writ, original or judicial, 
count, declaration, plaint, bill, suit, or demand, for want of any writ, or by 
reason of any imperfect or insufficient return of any sheriff or other officer, 
or for want of warrant of attorney, or by reason of any manner of default in 
process, upon or after any aid-prayer, or voucher; nor shall any such record or 
judgment after verdict, to be given hereafter, be reversed for any of the defects 
or causes aforesaid. 


Sec. 8. If any verdict be rendered by the court or jury for either party in 
any court of record, the judgment thereupon shall not be stayed or reversed 
by reason of variance, in form only, between the original ,writ or process and 
the declaration, petition, or demand, or for lack of any averment of any life 
or lives of any person, so as upon examination the said person be found to be in 
life, or by reason that any of the persons in whose favor the ‘verdict is ren- 
dered, is an infant and appeared by attorney. 

Sec. 9. If any judgment shall hereafter be given by a court or jury for 
either party in a court of record, judgment thereon shall not be stayed or re- 
versed for any default in form, or lack of form, as because the name of the 
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sheriff is not returned upon the original writ or process, or for default of en- 
tering pledges upon any petition or declaration, or for default of alleging 
the bringing into court any bond, bill, inden-[55]-ture, or other deed of writing, 
mentioned in the declaration or other pleading, for default of allegation of 
bringing into court letters testamentary or of administration, or by reason 
of the omission of the words ‘‘with force and arms,’’ or ‘‘against the peace," 
or for or by reason of mistaking the christian or surname of the plaintiff or 
defendant, demandant or tenant, sum or sums of money, day, month, or year, 
by the clerk, in any bill, petition, declaration, or pleading, when the right name, 
sum, day. month, or year, in any writ, record, or proceeding, or on the same 
record where the mistake is committed, is or are once correctly alleged, where- 
unto the party might have demurred and shown the same for cause, nor for 
the want of the averment or words, ‘‘and this he is ready to verify,’’ or ‘‘and 
this he is ready to verify by the record,’’ or for not alleging ‘‘as appears by 
the record,’’ or that there was no right venue, so as the cause was tried by a 
jury of the proper county or place where the action is laid; nor shall any 
judgment after any verdict be reversed for want of entering that the person 
against whom such judgment is given, ‘‘be in mercy,’’ or ‘‘be taken,’’ or by 
reason that the words ‘‘be taken’’ are entered for ‘‘be in merey,’’ or that 
the words ‘‘be in mercy,” for ‘‘be taken," nor for that in the judgment ‘‘it 
is granted,’’ or ‘‘it is adjudged,” are entered for ‘‘it is considered,’’ nor for 
that the increase of costs after the verdict are not entered at the request of 
the party for whom judgment is given, nor by reason that the costs on any 
judgment are not entered to be by consent of the plaintiff; but all such omis- 
sion, variance, defects, and other matters of like nature, not being against the 
right of the matters of the suit, nor whereby the issue or the trial is altered, 
shall be amended by the courts where such judgments are or shall be given, 
or whereunto the record is or shall be removed by appeal or writ of error. 


Sec. 10. Where any demurrer shall be joined and entered in any action or 
suit in any court of record, the judges shall proceed and give judgment, ac- 
cording as the very right of the matter in law shall appear unto them, without 
regarding any imperfection, omission, or defect, for want of form in any writ, 
return, plaint, declaration, or other pleading, process, or course of proceeding 
whatsoever, except those only which the party demurring shall specially and 
particularly set down and express, together with his demurrer, as cause of 
the same, notwithstanding such omission, cause, or defect. might heretofore 
have been taken as matter of substance, so as sufficient matter appears on 
the said pleadings on which the court may give judgment according to the very 
right of the cause: and therefore no advantage or exception shall be ta-[56]-ken 
of or for an immaterial traverse, of or for default of entering pledge upon any 
petition or declaration, for the default of alleging the bringing into court any 
bond, bill, indenture, or writing, mentioned in the declaration or other plead- 
ings, or of or for the default of alleging the bringing into court letters testa- 
mentary or of administration, or of or for the omission of the words ‘‘with 
force and arms,” and ''against the peace," or either of them, or of or for the 
want of the averment or words, ‘‘and this he is ready to verify,’’ or ‘‘and this 
he is ready to verify by the record,"' or of or for not alleging ‘‘as appears by 
the record,’’ but the court shall give judgment to the very right of the cause 
as aforesaid, without regarding any such omission, imperfection or defects, or 
other matter of like nature, except the same be specially and particularly set 
down and shown for eause of demurrer. And no judgment shall be reversed 
for any such imperfection, omission. or defect, or want of form, except such 
only as are before excepted. And after demurrer joined, the court, before 
whom the same shall be pending, may, from time to time, amend all and every 
such imperfection, omission, and defect, and want of form, as before men- 
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tioned, other than those only which the party demurring shall specially and 
particularly set down, together with his demurrer, as aforesaid. 

Sec. 11. Everything hereinbefore contained shall extend to all judgments 
which shall be entered upon confession, nihil dicit, or non sum informatus, in 
any court of record, and no such judgment shall be reversed, nor any judgment 
upon any writ of inquiry of damages executed thereon shall be stayed or re- 
versed for or by reason of any imperfection, omission, defect, matter or thing, 
which would have been aided and cured by this act in case a verdict had been 
given in such action or suit, so there be an original writ duly issued according 
to law. 

Sec. 12. This aet shall extend to all writs of mandamus, and informations 
of the nature of quo warranto, and proceedings thereon. 

Sec. 13. All writs of error, wherein there shall be any variance from the 
original record, or any other defect, may and shall be amended and made 
agreeable to such record by the respective courts where such writs of error 
are or shall be made returnable. 


Sec. 14. No part of this act shall extend to any indictment or presentment 
for any criminal matter or process upon the same; nor to any writ, action, or in- 
formation upon any penal statute; nor to any outlaw or process thereupon 
in order thereunto. 


Approved January 24, A. D. 1839. 


[57] CHAPTER 4. 


ARBITRATORS AND REFEREES. 


AN ACT concerning reference to arbitration, by agreement before a justice of the peace; 
or to referees, by agreement before the district court. 


SECTION. SECTION. 


1. All controversies may be submitted 10. When the award at any session of 
to arbitration according to the pro- the court within the time limited, 
visions of this act. A parties to attend without notice. 

2. Form of agreement and manner of 11. Majority of arbitrators may make 
aknowledging the same. award. 

3. When specific demand is submitted 12. Arbitrators may award for costs, 
it must be set forth in a state- subject to the action of the court. 
ment annexed to agreement. 13. Party aggrieved by award have no 

What demands may be submitted. appeal, but may bring writ of 


error. 


14. Fees to justice of the peace, and in 
the district court. 


5. Submission may not be revoked with- 
out the consent of both parties. 


6. Time when award shall be reported. 15. Litigants may with the consent of 

7. Delivery of the same to the court. the court, refer the cause to three 

8. Court to have cognizance thereof. persons. 

9. Court may accept, reject or recom- 16. Power and duty of referees in such 
mit the same to arbitrators. cases. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. All controversies which might be the subject of a personal action 
at law, or of a suit in equity, may be submitted to the decision of one or more 
arbitrators in the manner provided in this act. 
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Sec. 2. The parties shall appear in person, or by their lawful agents or at- 
torneys, before any justice of the peace, and shall there sign and acknowledge 
an agreement, in substance as follows: 


Know all men, that of and of have agreed to submit 
the demand, a statement whereof is hereto annexed, (and all other demands 
between them, as the case may be,) to the determination of ; , and 


——, the award of whom, or the greater part of whom, being made and re- 
ported within one year from this day to the distriet court for the county of 
, the judgment thereon shall be final; and if either of the parties shall 
neglect to appear before the arbitrators, after due notice given them of the 
time and place [58] appointed for hearing the parties, the arbitrators may pro- 
cerd in his absence. Dated this - day of in the year 

And the justice shall subjoin to the said agreement his certificate, in sub- 
stance as follows: 


SS : Then the above named and —— personally appeared 
for the above named personally, and the said by the said , his 
attorney, appeared, (as the ease may be) and acknowledged the above instrument, 
by them signed, to be their free act, before me - justiee of the peace. 


Sec. 3. If any specific demand is submitted to the exclusion of others, the 
demand submitted shall be set forth in the statement annexed to the agree- 
ment, otherwise it shall not be necessary to annex any statement of a demand, 
and the words in the agreement relating to such statement may be omitted. and 
the submission may then be of all demands between the parties, or of all de- 
mands which either of them has against the other; or the submission may be 
varied in this respect in any other manner, according to the agreement of the 
parties. 


Sec. 4. No such agreement to submit all demands shall include any demands 
but such as might be the subject of a personal action at law, or of a suit in 
equity. t 

Sec. 5. Neither party shall have power to revoke a submission. made as 
herein provided, without the consent of the other; and if either of them shall 
neglect to appear before the arbitrators, after due notice, the arbitrators may 
nevertheless proceed to hear and determine the cause. upon the evidence pro- 
duced by the other party, as provided in the agreement of submission. 

Sec. 6. The time within which the award shall be made and reported, may 
he varied, according to the agreement of the parties; and no award made after 
that time shall have any legal effeet or operation, unless made upon a re- 
commitment of the award by the court to which it is reported. 

Sec. 7. The award shall be delivered by one of the arbitrators to the court 
designated in the agreement, or shall he enclosed and sealed by them and 
transmitted to the court, and shall remain sealed until opened by the clerk. 

Sec. 8. The court to which the award is returned shall have cognizance 
thereof in like manner, and like proceedings shall be had thereon, as if it had 
been made by referees appointed by a rule of the same court. 

Sec. 9. The award may be accepted or rejected by the court for [59] any legal 
and sufficient reason, or it may be recommitted to the same arbitrators for a re- 
hearing by them; and when an award is accepted and confirmed by the court, 
judgment shall be rendered thereon in like manner as upon a like award made 
by referees appointed by a rule of the court, and execution shall issue ac- 
cordingly. . 

Sec. 10. The award may be returned at any term or session of the court 
that shall be held within the time limited in the submission, and the parties 
shall attend at every such term or session without any express notice for that 
purpose, in like manner as if an action for the same cause were pending be- 
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tween them in the same eourt; but the court may require aetual notiee to he 
given to either party, when it shall appear to them neeessary or proper, before 
they proceed to aet upon the award. 

Sec. 11. All the arbitrators shall meet and hear the parties, but an award 
hy a majority of them shall be valid, unless the concurrence of the whole he 
expressly required in the submission. 

Sec. 12. If there is no provision in the submission concerning the costs of 
the proceedings, the arbitrators may make such an award respecting the costs 
as they shall judge reasonable, ineluding therein a compensation for their 
own services; but the court may reduce the sum charged for the compensation 
of the arbitrators, if it shall appear to them unreasonable. 


Sec. 13. No appeal shall be allowed from any order or judgment of the dis- 
trict court, upon any award made under this aet, but any party aggrieved by 
such judgment may bring a writ of error, for any error in law or fact, as in 
other eases, and the supreme court shall thereupon render sueh judgment as the 
district court ought to have rendered. 


Src. 14. The fees of the justice of the peace for making out the agreement 
of submission, and certifying the acknowledgment thereof, shall be fifty cents; 
and the fees payable in the district court shall equal those for the like serviees 
with respect to an award made under a rule of that court. 

Sec. 15. Be it further enacted, that whenever it shall appear in any cause 
pending in any district court, by the oath of either party, or otherwise, that 
the trial of the same will require the examination of a long account on either 
side, such court may, on application, and by and with the consent of both 
parties, permit them to enter into an agreement before the court to refer such 
cause to three persons, naming them in said agreement, which shall be certified 
by the clerk, and fil-[60]-ed in his office: provided, that if the parties cannot agree 
on the third person, the court may name him. 


Sec. 16. The like course shall be had with the award of such referees, as 
herein directed for arbitrators awards, and both referees and arbitrators shall 
have power to adjourn, from time to time, on good cause shown, and any one 
of them may administer the necessary oaths to witnesses. Subponas for wit- 
nesses before referees shall issue from the district court as in other cases; 
before arbitrators from a justice of the peace. The costs of reference shall 
be taxed as other costs of suit, and, if not otherwise provided for, may be de- 
termined by the district court. 


Approved January 25, A. D. 1839. 
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CHAPTER 5. 


AGRICULTURE. 
AN ACT for the encouragement of agriculture. 


SECTION. SECTION. 
1. Money appropriated and to whom. 5. Officers of territorial society and 
. duty of the same. 
2. Time and manner of forming terri- 


s : : 6. Abstract of expenditures to be trans- 
torial society, and powers. mitted to secretary of territory 


3. Other societies how organized, pow- with a report to territorial society. 
ers, limits and membership. 1. Executive committee to report to sec- 
4. When amount of subscription is to retary of territory. 
be given to county society. 8. Ex-officio members. 


Be it enacted by the Council and House of Representatives of the Territory. 
of Iowa: 


Section 1. That the sum of twelve hundred dollars per annum, or such other 
sum as the congress of the United States may grant for that purpose, shall be 
and is hereby appropriated for the promotion of agriculture, and household 
manufactures in this territory, in the manner following, to-wit: The county of 
Clayton, thirty dollars; the county of Clinton, twenty dollars; the county of 
Cedar, thirty dollars; the county of Dubuque, seventy dollars; the eounty of Des 
Moines, one hundred and forty dollars; the county of Henry. eighty [61] dol- 
lars; the county of Jones, twenty dollars; the county of Jackson, thirty-five 
dollars; the eounty of Johnson, thirty-five dollars; the county of Linn, thirty 
dollars; the eounty of Lee, one hundred and forty dollars; the county of Louisa, 
forty-five dollars; the county of Muscatine, forty-five dollars; the county of 
Scott, forty-five dollars; the county of Washington, thirty-five dollars: the 
county of Jefferson, sixty dollars; the county of Van Buren, one hundred and 
forty dollars; Iowa territorial agricultural society, two hundred dollars. 


Sec. 2. <A territorial agricultural society, may be organized at the seat of 
government, in the same manner as county agricultural societies are now or- 
ganized, and shall have the same privileges, and perform the same duties for the 
whole territory, and shall have its meetings and fairs, at such times and places, 
as the proper officers of the society may direct. 


Sec. 3. Whenever the citizens of any township or townships, whether or- 
ganized or not, shall desire to form an agricultural society. they shall be organ- 
ized in the same manner as county societies are organized; shall be called to- 
gether for the purpose of organization, at such time and place as those requir- 
ing the eall shall direct; and shall have the same powers and duties for their 
respective limits, as county-societies now have; territorial, county and township 
societies shall regulate the price of admission to membership, and the price of 
annual subscription. 


Sec. 4. When any county agricultural society, now formed, or to be formed 
in this territory, shall raise by voluntary subscription any sum of money, the 
president and treasurer shall make and subscribe an affidavit of the facts of 
the formation of such society, and of their having raised a certain sum, specify- 
ing the amount thereof. which affidavit shall be filed with the secretary of the 
territory. who shall, if congress shall appropriate the sum herein mentioned, 
pay to the treasurer of the soeiety a sum equal to the amount of such subserip- 
tion, not exceeding the amount to which such society would be entitled, under 
the apportionment aforesaid; and when there are two or more societies in any 
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county, the said secretary shall divide the sum appropriated to such eounty 
among them: provided, each society shall raise, by voluntary subscription, a^ 
sum equal to the amount set apart for such county. 

Sec. 5. The Iowa territorial society, and the several societies in counties now 
formed, or to be formed in this territory, shall annually elect such officers. as 
they may deem proper; and it shall be the duty of such officers, annually to regu- 
late and award premiums, on such arti-[62]-eles, productions, and improvements, 
as they may deem best calculated to promote the agricultural, and household 
manufacturing interests of this territory; having especial reference to the net 
profits which accrue, or are likely to accrue, from the mode of raising the crops 
or stock, or the fabrication of the article, with the intention that the reward shall 
be given to the most profitable or economical mode of competition: provided, al- 
ways, that before any premium shall be delivered to the person claiming the same, 
he shall deliver to the president of the society, as accurate a description of the 
process, in preparing the soil, raising the crop, or feeding the animal, as may be; 
also the product of the crop, or of increase in the valuation of the animal, with a 
view of showing accurately the profit of cultivating the crops or feeding and 
fattening the animal. 

Sec. 6. The president of the territorial society, and the several presidents 
of the societies.in counties who shall receive or expend any of the moneys hereby 
appropriated, shall annually, in the month of November, transmit to the sec- 
retary of the territory, a detailed account of the expenditures of all moneys, 
which shall come into their hands under this act, stating to whom and for what 
purpose paid, with the vouchers therefor; and said presidents of said societies 
in counties, shall annually transmit in the month of November, to the executive 
committee of the territorial society, all reports or returns which they may de- 
mand, and receive from the applicants for premiums, together with an abstract 
of their proceedings during the year. 

Sec. 7. The executive committee of the territorial agricultural society, shall 
examine all reports and returns, made by the presidents of societies in counties, 
and condense and arrange the same, together with a report of their own pro- 
ceedings during the year, to the secretary of the territory, in the month of 
December in each year. : 

Sec. 8. The presidents of the several county societies, or delegates from them, 
to be chosen annually for that purpose, shall be ex-officio members of the Iowa 
territorial agricultural society. : 

Approved February 18, A. D. 1842. 
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[63] CHAPTER 6. 


AGRICULTURE. 


AN ACT for the encouragement of agriculture and domestic manufactures, 


SEcTION. SECTION. 

1. Persons desirous to form a society 6. Seal. 
how to proceed. 7. Donations. 

2. When may organize. 8. Pro tem president. 

3. Officers of society and time and man- 9. Powers and duties of societies avail- 
ner of electing them. ing themselves of the provisions of 

4. Society made a body politic. this act. 

” Name and style and powers. 10. Appropriations specified. 

5. Powers and duty of president and di- 11. Members may withdraw. 
rectors. 12. By-laws of society. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That whenever the citizens of any county shall be desirous to form 
a society for the promotion of agriculture and domestic manufactures. notice 
of a meeting to be held for this purpose, at the county seat, signed by three or 
more citizens of the county, shall be posted at three of the most publie places 
therein, and at least thirty days antecedent to the time appointed for such 
meeting, or the notice may be published for three successive weeks in any 
newspaper printed within the county. 


Sec. 2. If twenty or more of the citizens shall assemble in pursuance of 
notice given as aforesaid, they shall proceed to elect a chairman and secretary, 
after which a vote shall be taken on the question of incorporating themselves 
under the provisions of this act. And if it shall appear that the number voting 
in the affirmative is not less than twenty, an election shall be forthwith held 
by ballot for officers of the society, the chairman and secretary of the meeting 
acting as judges. 

Sec. 3. The officers of the society shall consist of a president, vice president, 
treasurer, secretary and five directors, who shall hold their offices for one year 
and until their successors are chosen, and the annual election shall he held on 
a day to he appointed by the said president and directors, who shall likewise 
have power to appoint from time to time such subordinate officers as may by 
them be deemed necessary. 


[64] Src. 4. A certificate signed by the chairman and secretary of the meeting, 
of said election of president, vice president, treasurer, secretary and directors 
in conformity to this act, shall be recorded in the office of the county recorder 
within ten days after such election, and the society shall then be in law and in 
fact a body corporate and politic, by the name and style of ‘‘The society for 
the promotion of agriculture and domestic manufactures in the county of 
,’’ or, if the society be established for agricultural purposes only, by the 
name and style of ‘‘The agricultural society of county,” and by such 
corporate name and style the members of the society and their successors, may, 
in law and equity, sue and be sued, plead and be impleaded, answer and be an- 
swered, defend and be defended, in all suits, actions, plaints, pleas, causes, 
matters and demands, as fully and effectually, to all intents aud purposes as 
any person or persons, or bodies corporate and politic, may or ean do. 

Src. 5. The president and directors, or a majority of them, shall have power 
to make by-laws and to alter and repeal the same; to fill vancanciey in their own 
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body, cr in any office pertaining to the society, if such vacancy shall happen 
between the times of holding annual elections; to determine the amount of sub- 
scription to be annually paid by each member, which shall not 2xceed five dol- 
lars nor be less than one dollar; to provide for the admission of new members, 
and to fix the price or sum to be paid on their admission; to prescribe the 
mode of holding future elections, and the manner in which notice thereof shall 
he given; to call a special meeting of the society by advertisement in any news- 
paper of the county, or otherwise, whenever in the opinion of the said president 
and directors, or a majority of them, the same shall be necessa:y; and to ap- 
poiut the days for the annual exhibition and distribute the premiums. 

SEC. 6. The society shall have a common seal which the president and direc- 
tors shall affix to all their official acts, and said seal may be altered or revoked 
by a vote ef the members at any annual meeting and another instituted in lieu 
thereof. 


Sec. 7. The society may receive donations of land, or other property, for the 
use of the society, provided, that no such corporation shall hold eny greater 
amount of real estate than the value of one thousand dollars for a longer period 
than twelve months. 

Src. 8$. The president or in his absence the vice president shall preside at 
the meetings of the direetors, and have a casting vote on all [65] questions; and if 
both these officers shall be ahsent the directors may choose a president pro tem. 
from their own body. 

Sec. 9. Every society availing itself of the provisions of this law shall at 
their diseretion annually and publicly offer premiums for the introduction or 
improvement of any breed of useful animals, or of any tools or implements of 
hushandry—or for introducing, raising and preserving any valuable trees or 
for the encouragement or advancement in any way of the several branches of 
agriculture or household manufactures. And such society shall annually in 
the month of November transmit to the treasurer of the territory an official 
statement of its expenditures, expressing the objects for which premiums have 
been awarded and to whom paid. accompanied by such general observations as 
inay he deemed useful, which said statement it shall be the duty of the territorial 
treasurer to file in his office. 

Sec. 10. No money shall be appropriated by any such society for any other 
purpose than the payment of premiums as laid down in the foregoing section, 
for publications on subjects therewith connected and the necessary contingent 
expenses of the society. 

Sec. 11. No member of any society to be established under the provisions of 
this act shall he prevented from withdrawing therefrom, provided that notice of 
his intention he given to the treasurer and all dues paid. 

Sec. 18. The by-laws to be made by any society under and by virtue of the 
authority herein contained, shall not in any manner contravene this act or any 
other law of this territory. 

Approved January 13, A. D. 1843. 
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CHAPTER 7. 


AGENT. 


AN ACT to authorize boards of commissioners to appoint agents to dispose of real estate. 


SEcTION. SEcTION. 

1." Board authorized to appoint agent. 4. Commissioners to execute deeds. 

2. Oath and bond of same. 5. Sales by agent made valid. 

3. Power and duty, 6. Act in force from time of passage. 
[66] Be it enacted by the Council and House of Representatives of the Territory 


of Iowa: 


Secrion 1. That the board of commissioners, of any county in this territory, 
be and they are hereby authorized, at thcir discretion, to appoint an agent to 
sell and dispose of the real estate belonging to any such county, in such manner 
as they may order and direct. 

Sec. 2. That the said agent, before he enters upon the duties of his office, 
shall take an oath faithfully and impartially to perform the same, and shall 
give a bond in such penal sum, as the board of county commissioners may direct, 
to be approved of by them, and which shall be filed with the elerk of said board. 

Sec. 3. That when any agent shall be appointed as provided in the first sec- 
tion of this act, shall sell and dispose of any real estate of such county, said 
agent shall immediately make out and deliver to the purchaser or purchasers, 
a certificate, and state therein the terms of said sale, the amount for which it 
was sold, the amount received, the amount unpaid, (if any) and the time when 
it will fall due, and the said agent shall, within ten days thereafter, deliver a 
copy of such certificate to the clerk of the board of eounty commissioners, of 
his proper county, at his office. 

Sec. 4. That any board of commissioners, who shall have appointed an agent, 
aeeording to the provisions of this act, shall, at their first session after the 
terms of sale shall have been complied with, as specified in any certificate of 
their agent, make out, execute, and deliver, on application at the office of the 
clerk of said board, a good and sufficient deed or deeds to the purchaser or pur- 
ehasers for the same. 

SEc. 5. That all sales heretofore made of any real estate, and deeds executed 
for the same by any agent having been duly appointed for that purpose, by the 
board of commissioners of any county in this territory, be and the same are 
hereby declared good and valid, and sufficient for the conveyance in fee simple, 
of such real estate. 

Sec. 6. This act to take effect and be in force from and after its passage. 


Approved February 17, A. D. 1842. 
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[67] CHAPTER & 
TERRITORIAL AGENT. 


AN ACT entitled an act supplementary to an act providing for the appointment of a 
superintendent of public buildings at Iowa City, and the appointment of a territorial 
agent, and for other purposes, 


CUCTION. SECTION. 
1. Agent to sell forfeited lots. 4. Certificates of final payment to be 
2. To give certificate of final payment. filed in secretary's office, when 
5. Agent to perform duties of commis- deed is to be made. 


r 


sioner in a certain case. 5. Duty and compensation of secretary. 


Pe it cnacted by the Council and House of Representatives of the Territory 
of Towa: 


Section 1. That it shall be lawful for the territorial agent to sell at private 
sale, to any person or persons applying for the same, any forfeited and unsold 
lot or lots in Iowa City, for the price fixed upon such lot or lots, under the pro- 
visions of the ninth section of the act to which this is supplementary. 


Sec. 2. That whenever full and final payment shall have been made for any 
lot or lots in Iowa City, the territorial agent shall give to the person or persons 
entitled thereto, a certificate of full and final payment for the same. 


Sec. 3. That the duties required to be performed by the acting commissioner, 
in the act entitled ‘‘an aet to grant certain lots of land in Iowa City for church 
and literary purposes," approved July 31. 1840, shall hereafter be performed 
hy the territorial agent. 

Sec. 4. That whenever any certificate of full and final payment for lots in 
Towa City. shall he presented to the secretary of the territory, he shall file the 
same in his'offiee and make out a deed of conveyance in accordance with such 
certificate, which deed of conveyance shall be sealed with the seal of the ter- 
ritory, signed by the governor and countersigned by the secretary, and when 
thus exeeuted, shall convey to the grantee a title in fee simple to the lot or lots 
therein described. 

Sec. 5. Tt shall be the duty of the secretary of the territory to keep a record 
in his office of all deeds of eonveyanee made out by him and exeeuted aecording 
to the provisions of this aet, and as compensation for the duties required of the 
said secretary under this section, he shall [68] be entitled to have and receive the 
sum of one dollar and fifty cents for each deed by him thus made out and recorded, 
to be paid by the territorial agent, out of any money in his hands arising from 
the proceeds of the sale of lots in Iowa City. 


Approved February 17, A. D. 1842. 
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CHAPTER 9. 


TERRITORIAL AGENT. 


AN ACT to define the duties of territorial agent, and for other purposes. 


SECTION. 


1. 


9 
2. 


Agent to perform the duties hereto- 
fore performed by superintendent. 
Agent with two commissioners to re- 

value unsold lots in Iowa City and 


SECTION, 


4. 


Conditions of sale. 


After public sale, agent to sell at pri- 
vate sale, proviso. 


fix minimum price. 6. Application of proceeds of sale. 
Commissioners to take oath, compen- 1. Further duties of agent relative to 
sation, how paid. i territorial debt. 
3. Reserves to be surveyed into lots S. May continue work on the capitol. 
and out lots. 2. Compensation. 
4. After notice given agent to sell the 10. Offices of superintendent and direc- 


same at public gale. 


tor of penitentiary abo'ished. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That from and after the passage of this act it shall be the duty 
of the territorial agent to perform, in addition to the duties now required of him 
as agent, all the duties heretofore required by law of the superintendent of 
publie buildings at Iowa City. And that the seeond seetion of an aet, entitled 
‘fan aet providing for the appointment of superintendent of publie buildings 
at Iowa City, and the appointment of a territorial agent," approved January 
14, 1841, be and the same is hereby repealed. 


Sec. 9. It shall be the duty of the agent, in conjunction with two commis- 
sioners to be appointed by the governor, to revalue all the unsold lots, outlots, 
and forfeited lots, in Iowa City, and to affix on the lots an average minimum 
price of eighty dollars, and on the outlots a price corresponding with the price 
of lots aforesaid. The commissioners ap-[69]-pointed as aforesaid shall, before 
entering upon the diseharge of their duties as above stated, take and subseribe 
an oath for the faithful performanee of their duties according to law. "The re- 
valuation aforesaid shall be made previous to the first of May next. Said com- 
missioners shall receive for their services two dollars per day, for the time 
they are necessarily employed, to be paid by the territorial agent out of the 
proeeeds of the sales of lots. 


Sec. 3. It shall be the duty of the agent, before revaluing the lots as pre- 
serihed in the foregoing section, to cause to be surveyed into lots and outlots, 
as he may deem proper: the following reserves, as they appear on the town plat 
of Iowa City, viz: the promenade, lumber yard, quary reserve, and governor's 
square, and after such survey shall have been made, the agent and commissioners 
aforesaid shall affix a valuation on such lots and outlots corresponding with the 
priees above stated. 

Sec. 4. After the valuation of lots shall have been made as prescribed in the 
second section of this act, it shall be the duty of the agent to give notice that 
a publie sale of lots will be held in Iowa City, in the month of May next, the 
day to be designated by the agent in said notice; at which time and place he 
shall offer, at publie sale, to the highest bidder, all the unsold lots, outlots, and 
forfeited lots. in Iowa City; the above notice to be published in the newspapers 
published in Iowa City, for six weeks successively, previous to the day of sale. 
The conditions of sale to be not less than one-fourth, in cash, to be paid, one- 
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half of the said one-fourth in advance, and the other half of the said one-fourth 
in six months from the day of sale, the remainder to be paid in labor or ma- 
terials on the capitol (the labor and materials to be such as the agent may 
prescribe) within six months from the day of sale, provided the agent shall 
require the same to be paid within that time. 

Sec. 5. After all the unsold lots shall have been offered at public sale as 
aforesaid, the agent shall be authorized to sell, at private sale, any lot or lots 
that may remain unsold, at the minimum price affixed thereto, on the same 
conditions prescribed in the foregoing section of this act: provided, however, 
the agent may sell, at a discount of twenty per cent, any solid or unbroken 
blocks, and after payment shall have been made, the alleys or subdivisions of 
such blocks shall be used or vacated at the pleasure of the owner. 

Sec. 6. That it shall be the duty of the territorial agent to set apart the 
proceeds of the sales of lots of 1840 and 1841, together with the proceeds of the 
eash sales hereafter to be made, or so much thereof as may be sufficient for that 
purpose, and faithfully apply the same to the redemption of the scrip issued 
by the said agent in 1841. 

[70] Sec. 7. That it shall be the further duty of the said agent to conduct the 
business of his office, and to settle all accounts of his predecessors in office that 
remain unsettled at the passage of this act, in such manner as to settle and 
pay the debt or debts contracted with the Miners’ bank of Dubuque with the 
least possible delay, and provide in future that there will be no danger of cre- 
ating a territorial debt: provided, however, nothing in the two preceding sec- 
tions shall be so construed as to authorize the issuing of any scrip to be re- 
deemed by the territory, or future state of Iowa. 

Sec. 8. That the agent may (if he can do so, and comply with the two pre- 
ceding sections,) proceed with the work on the eapitol, to enelose the north gable 
of the same, to finish the chimneys, and complete the first story above the base- 
ment, or so much thereof as the means at his command will enable him to do, 
and to do such other work as he may think proper. 

Sec. 9. The territorial agent shall hereafter receive, annually, as a compen- 
sation for his services, a salary of eight hundred dollars. 

Sec. 10. That the offices of director and superintendent of the penitentiary 
are hereby abolished, and that it is made the duty of the warden to perform the 
duties heretofore imposed on said director and superintendent, whenever any 
such services are necessary. 

Approved February 13, A. D. 1843. 


LEGJSLATIVE ASSEMBLY 51 


Chapter 10. 
LEGISLATIVE ASSEMBLY. 


AN ACT to authorize the legislative assembly to punish for contempt and to privilege 
the members from arrest. 


SECTION. SECTION. 
1. Each house may punish by fine and 2. Members privileged from arrest. 
imprisonment all persons not mem- » 
bers for disorderly behavior in its 3. Act in force from passage. 


presence, and may expel its own 
members. Proviso. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That each house of the legislative assembly [71] shall have authority 
to punish by fine and imprisonment every person not a member who shall be 
guilty of disrespect by any disorderly or eontemptuous behaviour in its pres- 
ence, or who, in any place where the legislative assembly is in session, shall 
ence, or who, in any place where the legislative assemblye is in session, shall 
threaten harm to the hody or estate of any of its members for anything said 
or done in the assembly, or who shall assault or arrest any witness or other 
person going or returning hv order of either house. or who shall rescue any 
person arrested hy order of either house of the assembly: and a majority of 
two-thirds of either house may expel a member of its own body : provided always, 
that the eouneil shall have cognizance only of offenses eommitted as afore- 
snid against the couneil; and the house of representatives shall have cognizance 
only of offenses as aforesaid against the house of representatives: and provided, 
that the fine shall not exceed two hundred dollars and the imprisonment shall 
not exceed forty-eight hours for any one offense. 

Sec. 2. And be it further enacted, that the members of the council and house 
of representatives shall be privileged from arrest, in all cases except treason, 
felony. and breach of the peace, during their attendance at the session of their 
respective houses, and in going to and returning from the same. and from being 
questioned in any other place for any speech or debate in either house. 


Sec. 3. This act to take effect and be in full force from and after its passage. 
{Presented to the governor on the 25th of November 1839, and having remained with 


the governor three days, (Sundays excepted) the legislative assembly being in session 
this bill became a law November 28, 1829.] 
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CHAPTER 11. 
LEGISLATIVE ASSEMBLY. 


AN ACT to provide for the annual organization of the council and house of representa- 
tives of the territory of Iowa. 


SECTION. SECTION. 
1. Secretary of former council to act as 6. Chief clerk of house of representa- 
pro tem of succeeding. tives of former session to act as 
2. To receive and file certificates of pro tem of the succeeding. 
election for members. 7. To receive and file certificates of 


election for members. 
8. To call to order at certain times. 
4. Committee of elections. 9. Committee of elections. 


5. Election of officers. 10. Election of officers. 


[72] 3. To call to order at certain time. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That the secretary of the council in office on the last day of any 
session of the legislature, shall remain in office until the organization of the 
council of the succeeding annual session. 


Sec. 2. That it shall be the duty of the secretary to receive and file all cer- 
tificates of election issued for members of the council from the offices of the 
clerks of the board of county commissioners of the several counties in this ter- 
ritory, and make a roll of the members who, from such certificates, appear to 
have been elected members of said council. 


Sec. 3. That the secretary, or if he should not be present, then some member 
or other person appointed by the members present, shall, at twelve o’clock 
meridian, on the day appointed for the meeting of the legislature, call the mem- 
bers, so enrolled, to order; the members shall then proceed to elect a president 
for the time being. 


Sec. 4. That the council, when so organized, shall appoint a committee of 
elections by ballot or viva voce, as a majority present shall determine, to con- 
sist of five members, who shall forthwith proceed to examine the credentials of 
members and all contested elections, (if any,) and report the same to the 
council, 


Sec. 5. That after the decision of all cases of contested elections, the council 
shall proceed to elect a president, secretary, and other officers to continue 
during the session. 


Sec. 6. That the chief clerk of the house of representatives in office on the 
last day of any session of the legislature, shall remain in office until the or- 
ganization of the house of representatives of the succeeding annual session. 


Sec. 7. That it shall be the duty of the chief clerk to receive and file all certifi- 
cates of election issued for members of the house of representatives from the 
offices of the clerks of the board of county commissioners of the several counties in 
this territory, and make a roll of the members who, from such certificates, appear 
to have been elected members of said house of representatives. 


[73] Sec. 8. That the said chief clerk or if he should not be present, then some 
member or other person appointed by the members present, shall, at twelve 
o'eleck meridian, on the day appointed for the meeting of the legislative as- 
sembly, eall the members, so enrolled, to order; the members shall then proceed 
to elect a speaker for the time being. 
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Sec. 9. That the house, when so organized, shall appoint a committee of 
elections, by ballot or viva voce. as a majority present shall determine, to con- 
sist of five members, who shall forthwith proceed to examine the credentials of 
the members and all contested elections, (if any,) and report the same to the 
house. 

Sec. 10. That after the decision of all cases of contested elections, the house 
shall proceed to elect a speaker, chief clerk, and other officers, to continue dur- 
ing the session. 


Approved January 6, A. D. 1840. 


CHAPTER 12. 
LEGISLATIVE ASSEMBLY. 
AN ACT fixing the time for the annual meeting of the legislative assembly. 


SECTION. SECTION. 
1. Commencement of session. 2. To be held at Iowa City. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter the legislative assembly of this territory shall com- 
mence its annual session on the first Monday of December. 

Sec. 2. That the next meeting of the legislative assembly shall be held 
in Jowa City, on condition that the public buildings at Iowa City shall be so 
far completed that the legislative assembly can be accommodated in said build- 
ings, or that other sufficient buildings shall be furnished for the accommodation 
of the legislative assembly, rent free; and in either case, the governor shall 
issue his proclamation, informing the members of the legislature of the fact. 

Sec. 3. All acts and parts of acts coming within the purview of this act are 
hereby repealed. 

Approved January 13, A. D. 1841. 


[74] CHAPTER 13. 
LEGISLATIVE ASSEMBLY. 
AN ACT to repeal an act entitled an act relating to officers of the legislative assembly. 


SEcTION. SECTION. 
1. Act repealed specified. 2. This act in force from passage. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the act approved the seventeenth day of February, eighteen 
hundred and forty-two, entitled an act relative to officers of the legislative as- 
sembly, be and the same is hereby repealed. 

Sec. 2. This aet to take effect from and after its passage. 

Approved January 21, A. D. 1843. 
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CHAPTER 14. ` 


ATTORNEYS. 


AN ACT to fix the time for the first session of the supreme court of the territory of 
Iowa, and for other purposes. 


SECTION. SECTION. 
1. See note. 2. Attorneys of district courts may 
practice in supreme court. Proviso. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


4 


SECTION 1. 


NOTE.—This section relative to the supreme court is made void by subsequent acts. 


Sec. 9. Be it enacted by the authority aforesaid, that all and every such 
attorneys and counsellors at law as are or may be duly and regularly admitted 
to practice law in the several district courts within this territory, shall be and 
are hereby authorized to do and perform all and [75] every such act or acts as are 
or may be necessary in law, to commence and carry on any procceding within 
the jurisdiction of the supreme court of the territory of Iowa: provided, never- 
theless, that every such attorncy shall, before he shall be allowed to appear in 
person to do and perform the office of an attorney or counsellor at law in open 
court, during the session of the same, upon motion, be qualified and admitted, 
if such attorney shall be otherwise entitled to admission. 


Approved Noveniber 28, A. D. 1838. 


CHAPTER. 15. 
ATTORNEYS. 
AN ACT to regulate ihe admission of attorneys. 


Sreriox. SECTION. 
H Mode of admission. 


1. Attorneys, etc., from other states ad- v 

mitted to practice in the courts of i. Clerks to keep record of same. 

this territory upon certain condi- 5. Attorneys to take oath, 

tions: 6. License may be revoked upon certain 
2. No other persons admitted without conditions. 

a license. ” Proviso. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any attorney, counsellor of law, or solicitor in chancery, 
who may have been admitted and licensed to practice law in any other state or 
territory in the United States, may be admitted to practice law in the several 
courts of law and equity within this territory: provided, that any such appli- 
cant for admission as aforesaid, shall produce satisfactory evidence to the court 
of his previous admission as aforesaid, and correct moral character. 
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Sec. 2. That no person except as in first section provided, shall be admitted 
an attorney and eounsellor of law within this territory, unless he shall have 
previously obtained a license for that purpose from any two of the judges of 
the supreme court, which license shall constitute the person receiving the same 
an attorney and counsellor at law, and shall authorize him to appear in all 
superior and inferior courts of record in this territory. But no person shall 
be entitled to receive a li-[76]-cense as aforesaid, until he shall undergo a thor- 
ough and satisfactory examination by said judges, and produce satisfactory evi- 
dence of his correct, moral character. 

Sec. 3. That all admissions to practice law within this territory, shall be by 
the supreme or district courts in session. 

SEC. 4. That the clerks of the several courts of law and equity within this 
territory, are hereby required to keep a roll of every attorney and counsellor 
of law or solicitor in chancery who may be admitted to practice in their re- 
spective courts. ` 

Sec. 5. That every attorney or counsellor of law who shall be admitted to 
practice as such before he receives his certificate of admission, shall take an 
oath to support the constitution of the United States, and faithfully to demean 
himself in the practice of his prefession to the best of his knowledge and ability ; 
and said oath shall be endorsed and certified on his certificate of admission by 
the clerk of the court before whom the oath was taken. 

Sec. 6. The supreme or any district court may revoke the license granted to 
any attorney or counsellor of law, or may suspend any attorney or counsellor 
of law from practising as such for a limited time for any deceit, malpractice, 
or other gross misconduct, and each attorney and counsellor of law for any 
deceit, malpractice, or other gross misconduct, shall be liable in damages to the 
party injured thereby, and to such other punishment as may be provided by 
law: provided always, that every attorney, before his license shall be revoked, 
or before he shall be suspended from practising as aforesaid, shall receive a 
written notice from the clerk of the court, stating distinctly the grounds of 
complaint, or the charges exhibited against him, and he shall, after such notice, 
be heard in his defense, and be allowed reasonable time to collect and prepare 
testimony for his justification. 

Approved January 16, A. D. 1840. 


56 ATTACHMENT 


[77] CHAPTER 16. 
ATTACHMENT. 


AN ACT allowing and regulating writs of attachment. 


SECTION. OFCFION. 

1. Writs of attachment to issue upon af- 18. Failing to appear may be proceeded 
fidavit filed containing certain re- against for contempt. 
quisites. 19. When declaration must be filed. 

2. Defendant may join issue on the 20. Defendant not appearing clerk to 
facts set forth in the same upon prepare an advertisement. 
the return of writ which shall be 21. Plaintiff to cause same to be pub 
tried by jury. lished. 

3. Other cases in which writ may issue. 22. Failing to do so attachment to be dis- 

4. Amount of bail. missed. 

5. Writ not to issue in any case without "8. Defendant may plead at any time be- 


bond, with approved security be fore judgment. 

filed for damages by wrongful 24. Defendant failing to appear after 
suing out. ‘public notice judgment to be en- 
tered. 


25. Property to be so!d, or if replevied 
plaintiff may sue on bond. 


Service of writ. 
Inventory and appraisement of prop- 


erty. » f i 

8. Rights of other claimants to be test- 52 PCR DE T second 
ed by jury. 27. Judgment against garnishe 

9. Officer to act in accordance with ver- pa tae "nes A Reid condi 
ar but such verdict not conclu- tional judgment to be entered. and 

scire facias to issue. 

10. Property may be replevied upon giv- 29, Plaintif may deny answers cf gar- 
ing bond to produce property to nishee, issue to be tried as be- 
answer judgment. tween plaintif and defendant. 

11. Bond to be filed. 30. Fees of garnishee for attendance and 

12. Conditions not broken by unavoid- by whom paid. 
able accident to property. 31. Set-off. 

13. Sheriff liable if he fail to take suffi- 32. Writ may be issued on Sunday. 
cient bond. 33. Remedies for parties aggrieved. 

14. Property of a perishable nature may 34. Attachment not to be quashed for 
be sold. insufficlency of affidavit, 

15. Sheriff accountable for the proceeds. 35. Writ may be issued against separate 

16. Garnishee to be summoned. or Joint estates or both. 

17. To be examined on oath touching " Forms. 
the sums due. 36. Repealing clause. 


Be it enacted by the Council and House of Representatives [78] of the Territory 
of Iowa: 


Section 1. That when any action founded on contract shall have been com- 
menced, or shall be about to be commenced, in the district court in any county 
in this territory, either by summons, or capias, a writ of attachment shall be 
issued by the clerk of said court upon an affidavit being filed in his office con- 
taining the following requisites: 


1. It must state that something is due from the defendant to the plaintiff, 
and as nearly as practicable the exact amount. 


2. It must state that, as deponent verily believes, the said debtor is a non- 
resident of the territory, or that he is in some manner about to dispose of or 
remove his property with intent to defraud his creditors, or that he has ab- 
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sconded so that the ordinary process cannot be served upon him. The facts 
and circumstances on which such belief is founded shall be distinctly stated 
and set forth in the affidavit. ; 


Sec. 2. When a writ of attachment shall be sued out from any court of record 
of this territory, or from any justice of the peace, upon the return thereof the 
defendant may join issue on the facts and allegations set forth in the affidavit 
on which the attachment is sued out, and thereupon said issue shall be tried 
by a jury empanneled and sworn to try the same, in like manner as a jury is 
empanneled and sworn to try any other issue of fact in said courts. And if 
upon the trial of such issue the verdict of the jury shall be for the defendant, 
the court shall thereupon order that the attachment be forthwith dissolved. 


Sec. 3. The said writ may also be issued in actions ex delicto, in cases where 
bail has been ordered and a capias issued thereon; provided, an affidavit shall 
be filed in the manner above directed, stating the truth of one of the requisites 
specified under the second head of the preceding section. 


Sec. 4. In such cases the amount in which the defendant is to be held to bail 
shall be substituted in every instance for the amount sworn to be due, as re- 
quired in section first. In other respects the proceedings shall be the same as 
in actions founded on contract. 


Sec. 5. Such writs of attachment, however, shall not issue in any case until 
there shall also be filed in the office of said clerk a bond, with sufficient sureties, 
to be by him approved, conditioned that the plaintiff shall pay all damages 
to the defendant which he may sustain by a wrongful suing out of such writ of 
attachment. 


Sec. 6. The officer to whom the writ of attachment is directed shall, by virtue 
thereof, in presence of two citizens of the territory, possessing the qualifications 
of jurors, attach any lands, tenements, goods, chat-[79]-tels, rights, credits, mon- 
eys, or effects of said debtor, which may be found in his county, in whose hands 
soever the same may be found, or so much thereof as shall be sufficient to pay 
the debt sworn to as aforesaid, together with the interest and costs of suit. 


Sec. 7. The said officer, together with the two citizens aforesaid, who shall 
be under oath, or affirmation, to be by him administered, shall make a true 
inventory and appraisement of all the property so by him attached, which in- 
ventory and appraisement shall be signed by the officer and citizens aforesaid, 
and shall be annexed to and returned with said writ. The property attached 
shall be bound from the time of serving the writ as aforesaid. 


Sec. 8. When the property attached shall be claimed by some person other 
than the defendant, the right of such claimant shall be tested by a jury, sum- 
moned by a justice of the peace, in the same manner as is prescribed in like 
cases where property taken in execution is claimed by some stranger to the 
suit. 


Sec. 9. The officer may relinquish or retain said property according as the 
jury find for, or against the title of said claimant thereto. Such verdict, how- 
ever, shall not be conclusive against either of the parties interested, but the 
same proceedings may be instituted to obtain the property, or a compensa- 
tion therefor, as though the trial above provided for had not taken place. 


Sec. 10. The property attached shall remain in the hands of the officer, or 
in his care, who served the writ, to abide the judgment of the court, unless the 
defendant, or some other person wishing to replevy the same, shall give bond 
in double the appraised value of said property, with two sufficient sureties, 
residents of said county, made payable to the plaintiff in said suit, and con- 
ditioned that said property, or its appraised value, shall be fortheoming to 
answer the judgment of the court in said suit. 
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Sec. 11. Such bond shall be filed in the office of the clerk who issued the 
said writ of attachment, and upon a breach of the condition thereof, the plaintiff 
may bring his action of debt thereon for his own benefit. 


Sec. 12. Should the property or any portion thereof, be lost or destroyed by 
unavoidable accident, or without negligence, the condition of said bond shall 
not be deemed to have been broken. 


Sec. 13. If the sheriff release the property without taking sufficient bond, 
he shall he liable to the plaintiff, in ease judgment be rendered [80] against the 
defendant, for the appraised value of the property attached, or so much thereof 
as will satisfy said judgment and costs. 


Sec. 14. Whenever goods are attached, which in the opiuion of the officer 
having possession thereof, are in danger of immediate waste or deeay, such 
officer shall summon three inhabitants of the county, having the qualifications 
of jurors, to examine the same. If these persons shall certify that in their 
opinion such goods are of a perishable nature, they shall specify a certain day 
beyond which they would not deem it prudent for such goods to remain in the 
eustody of said officer; and, therefore. immediately such officer shall post up 
‘notices at the court house and two other publie places in his county, stating 
that at the time so fixed, and at a place to be named in said notices, he will 
sell said goods at publie auction, which sale shall take place accordingly. 


Sec. 15. The money arising from such sale shall remain in the hands of 
the sheriff, there to abide the event of the suit, for which money he shall be 
aecountable. 


Sec. 16. Upon affidavit filed in the offiee of the clerk who issued the writ of 
attachment aforesaid, at any time before the return day of said writ, stating 
that as deponent verily helieves, a certain person (naming him) has property 
of the defendant in his possession, or that he is indebted to the said defendant, 
provided that such indebtedness is not for daily labor, said clerk shall issue a 
summons to said garnishee reciting the above facts, and requiring him to appear 
at the time, and place, when and where said writ of attachment is to be re- 
turned, whieh summons shall be issued and returned in the ordinary manner, 

Sec. 17. If the said garnishee appears as required, he may be examined 
under oath as to the amount due from him to the said defendant, or as to the 
property and eredits of the defendant in his hands or possession and from the 
day of the serviee of the summons mentioned in the preceding section, such 
garnishee shall stand accountable to the plaintiff, for the property or credits 
in his hands, or which shall come into his hands after the service of said writ, 
‘or the debts due from said defendant as aforesaid. 


Sec. 18. If the said garnishee do not appear in court in compliance with 
said summons, he may be proceeded against by attachment as for contempt. 

Sec. 19. The writ of attachment authorized by this act, being merely auxiliary 
to the original writ by which the suit was commenced, only one declaration 
shall he necessary in the whole proceedings which must be filed within ten 
days before the return day of said writ. 


[81]SEc. 20. If the proeess by which the suit is commenced should not be served 
upon the defendant. ad a voluntary appearance be not made by him before 
the end of the term at which the writ of attachment is returnable, immediately 
after such time, the clerk who issued said writ shall make out an advertisement 
in which he shall state the names of the parties, the time when, from what court, 
and for what sum, said writ of attachment issued, and that unless the de- 
fendant appear, and plead before the next term of the court, judgment will he 
entered, and the property so attached will be sold to satisfy the same. 


Sec. 21. Such advertisement shall be delivered to the plaintiff. or his at- 
torney, on demand, who within thirty days thereafter shall cause the same to 
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be published in some newspaper printed in this territory most convenient to 
the place where the court is held, and such publication shall be continued suc- 
eessively for four weeks. 


Sec. 22. If the plaintiff fail to have such notice so published, his attach- 
ment shall be dismissed with costs. 


Src. 23. Although the defendant may not have been served with the original 
process by which the suit was commenced, he may nevertheless appear and 
plead to the declaration any time before judgment shall have passed against 
him by default, after which plea the proceedings to final judgment shall be 
the same as in ordinary cases. 


Sec. 24. If after the publication prescribed in section twenty-one, the de- 
fendant do not appear as therein required, the final judgment thereupon en- 
tered shall be conclusive so far as regards the property attached, or the amount 
obtained from garnishees in the same manner hereafter provided. 


Sec. 25. After judgment in such cases, the property attached shall be ad- 
vertised and sold in the same manner as is provided for property levied on by 
writ of fieri facias, or if such property shall have been replevied as provided for 
in seetion eight, the plaintiff may forthwith bring his action on the bond, unless 
the eondition thereof be fulfilled. 


Sec. 26. If the sum thus realized, together with that obtained from garni- 
shees, in the maner hereinafter provided, shall be insufficient to satisfy the 
demand proved, the plaintiff may at any time thereafter bring another suit 
thereon, in the same manner as though the proceedings above authorized had 
not been instituted, in which said second suit the amount recovered as afore- 
said shall be regarded merely as a eredit to that extent in favor of the de- 
fendant. 


Sec. 27. When a summons shall have been served upon any garnishee in the 
manner prescribed in seetion sixteenth, if he shall appear [82] and answer as re- 
quired, the court (after judgment in said action shall have been rendered 
against defendant) may enter up judgment and award execution against said 
garnishee to the amount of the defendant's property or credits in his hands, 
together with debts due by him to said defendant, or so much thereof as shall 
be necessary to satisfy said judgment, but no prior lien of such garnishee on 
said property shall be thereby affected. 


Sec. 28. When such garnishee, having been duly summoned, shall fail to 
appear and answer in the manner provided in section eighteenth, the court shall 
direct a conditional judgment to be entered up against him to the full amount 
of the plaintiff's lawful demand against the defendant, together with costs of 
suit; thereupon a scire facias shall issue against such garnishee, returnable to 
the next term of the court, to show cause why final judgment should not be 
entered against him. Upon such scire facias being duly executed and returned, 
if such garnishee shall fail to appear, or if he eannot be found in the county, or 
if having appeared he shall fail to show sufficient cause as aforesaid, the court 
shall confirm the judgment against him and award execution accordingly. 


Sec. 29. The plaintiff may deny the answers of any garnishee, or any part 
thereof, and all issues between the plaintiff and garnishee shall be tried as 
ordinary issues between plaintiff and defendant, and costs may be adjudged for 
or against either, as in ordinary cases; and if upon the trial of any such issue, 
property or effects shall be found in the hands of the garnishee, the jury (or 
the court, as the case may he,) shall assess the value thereof, and the judgment 
shall be for the amount in money. 


Sec. 30. Garnishees shall be allowed fees for their travel and attendance at 
the rate of one dollar for each day’s attendance, and mileage the same as wit- 
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nesses, to be paid by the defendant when they are indebted to him, and by the 
plaintiff when they are not indebted. 


Szo. 31. The defendant against whom an attachment has been issued under 
the provisions of this act, may avail himself of any set-off properly pleadable 
in other respects, although not due when the suit was commenced: provided, 
such set-off be due at the time of trial, and any claim, due or not due, may 
be set off by the garnishee whether it exists against the plaintiff or defendant 
in the suit. 


Sec. 32. The writ of attachment, as authorized by this act, may be issued 
and served on Sunday: provided, in addition to the requisites pre-[83]-scribed in 
section first, the affidavit shall state that it would be unsafe to delay pro- 
ceedings till Monday. 


Sec. 33. Any person feeling himself aggrieved by the judgment of the 
eourt, made under the authority of any of the provisions of this act, shall he 
entitled to the same remedies as are allowed under similar circumstances in 
ordinary eases. 


Sec. 34. No writ of attachment shall be quashed, nor the subsequent pro- 
ceedings deemed invalid, on account of any defect in the writ which would 
not have been fatal in a summons, nor on account of any insufficiency in the 
affidavit or bond: provided, a sufficient affidavit or bond shall be filed within 
a reasonable time after objeetions have been taken to those originally filed. 


Sec. 35. Where two or more are jointly bound or indebted, the writ of at- 
tachment provided for by this act, may be issued against the separate or joint 
estates or hoth of sueh joint debtors, or any of them, in the same manner as 
provided for in other eases. 


FORMS. 


The following or other equivalent forms shall be deemed suffieient in cases 
to which they apply: 


WRIT OF ATTACHMENT. 


TERRITORY OF Iowa, 
County of 8S 


To the sheriff of said county: 


WHEREAS, A. B. has stated on affidavit that J. S. is justly indebted to him in 
an amount not less than dollars, (if the writ be issued in an action er 
delicto it should state that) whereas in an action (here state the action) brought 
by A. B. against J. S., an order has been duly obtained directing the said 
defendant to be held to bail in the sum of dollars; and whereas an affidavit 
has been filed aecording to law stating that as deponent verily believes (or as 
the ease may be) the said J. S. is a non-resident, ete., ete., (the same as above) 
and also that as deponent verily believes said J. S. is a non-resident of this 
territory (or that he has abseonded or as the case may be) according to the 
requirements of the first section of this act. 


Therefore, these are in the name of the United States of America, to com- 
mand you to attach the lands, tenements, goods, chattels, rights, credits, monies, 
and effects, of said J. S. wherever the same may he found in your county, or 
so much thereof as may be necessary to satisfy the amount above stated, to- 
gether with interest and costs of suit, and [84] safely to preserve said property to 
be dealt with according to law, and you are also required to make due return 
of your doings in the premises to the district court of said county on the first 
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day of the next term of said court thereof, and have you then and there this 
writ. Witness, etc., etc. 


SUMMONS TO GARNISHEES. 


County } Ss. 
To the sherif of said county: 


Wuereas, A. B. has sued out a wit of attachment against J. S., and whereas 
the said A. B. has stated on affidavit that K. S. and M. N. have property or 
credits in their hands or care belonging to the said J. S., and that R. M. is 
indebted to the said J. S. These are, therefore, in the name of the United 
States, to command you to summon the said K. S., M. N., and R. M. to appear 
before the district court of said county, on the first day of the next term thereof, 
to answer such questions in the premises as may be propounded to them by 
said court, or under its direction ; hereof fail not, and have you then and there 
this writ, with a return of your doings thereon. Witness, ete., ete. 


Sec. 36. An act allowing and regulating writs of attachment, approved Janu- 
ary 7, 1839, is hereby repealed. 


Approved February 16, A. D. 1843. 


CHAPTER 17. 


AUDITOR, ETC. 


AN ACT providing for the appointment and duties of auditor of public accounts, and 
regulating the duties of territorial treasurer. 


SECTION. SECTION. 
1. Appointment, bond and oath. i 11. Treasurer to give additional bond. 
2. Penalty for breach of bond. 12. Accounts, etc., to be delivered to 
3. Auditor to sign warrants. 13. Parii PREND 
4. Treasurer to countersign. [85] 14. Further duties of the same 
5. Duty of treasurer on receiving an 15. Suits—‘by whom instituted. 


auditor’s warrant, or money, on ac- 


count of debts due the territory. 16. How to proceed when warrant is 


lost. 


6. Auditor to keep accounts. 17. Compensation of auditor and treas- 
7. When to grant warrants. urer. 
8. Further duty of auditor. 18. Vacancy—how filled. 

9, To keep record. 19. Certain act repealed, this to take 
10. How to proceed against collectors. effect from its passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be appointed by the governor of the territory, 
as soon as he may think it necessary, by and with the advice and consent of 
the council, a territorial auditor, who shall hold his office for the term of one 
year, and shall, previous to entering upon the duties of his office, give bond to 
the United States in the sum of five thousand dollars, with three or more suffi- 
cient securities to be approved of by the governor of the territory, conditioned for 
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the faithful discharge of the duties of his office. and shall also take an oath 
in the following form, before one of the judges of the supreme court: I, A. B. 
do solemnly swear (or affirm) that I will faithfully and honestly execute the 
duties appertaining to the office of auditor of the territory of Iowa, and will 
deliver over to my successor all hooks, records. vouchers, papers, presses and 
furniture, appertaining to said office, whole, safe, and undefaced. 


Sec. 2. That when any condition of said bond shall be broken by said auditor, 
the governor shall eause suit to be instituted against the auditor, and his sur- 
eties on his said bond, and one recovery thereon shall not render the bond void, 
but further breaches thereof may be prosecuted from time to time until the 
whole penalty be recovered. 


Sec. 3. The auditor of publie accounts shall, in all cases personally, sign all 
warrants for money on the treasurer of the territory, all tax receipts and all 
other papers necessary and proper for the auditor to sign. 


Sec. 4. In all cases where warrants for money are issued by the auditor 
upon the territorial treasurer, the said warrants, before they are delivered to 
the person or persons for whose benefit the same are drawn, shall be presented 
by the auditor to the territorial treasurer, who shall personally countersign 
the same, and shall also enter in a book to be kept for that purpose by him, 
the date, amount, and the name of the person or persons to whom the same are 
made payable. 


Sec. 5. Whenever any person shall pay to the territorial treasurer an aud- 
itor’s warrant, or money, on account of any debt due the territory, or for taxes, 
the treasurer is required to give duplicate receipts for such payments, one of 
which receipts shall he filed in the auditor’s office and entered in a book to be 
kept for that purpose, and the other [86] copy shall be countersigned hy the 
auditor and delivered to the person making payment; and no receipt, unless it be 
so countersigned, shall be evidence of such payment. 


Sec. 6. It shall be the duty of the auditor at alt times to keep the accounts 
of the territory with any state or territory, and with the United States, with 
all publie officers, corporations, and individuals having accounts with this ter- 
ritory. He shall audit all accounts of publie officers who are to be paid out of 
the territorial treasury, and all persons authorized to receive money out. of 
the treasury by virtue of an appropriation made or to be made by law. 


Sec. 7. On ascertaining the amount due any person from the treasury, the 
auditor shall grant his warrant on the treasury for the sum due. 


Sec. 8. The said auditor shall make a fair list of all accounts by him audited, 

in & book by him to be kept for that purpose, as also an aecount of all taxes or 
other moneys whieh may be due by any person to this territory, or whieh may 
be paid into the territorial treasury; he shall make out and present to each 
.regular session of the legislative assembly, by the tenth day of the session, a 
report showing the amount of warrants by him drawn on the treasury, stating 
particularly on what account said warrants were drawn, to whom, and for 
what they were issued. He shall also report the amount of money received 
into the treasury, stating particularly the sources of revenue from which the 
same were derived. 

Sec. 9. The said auditor shall keep a fair record of all warrants by him drawn, 
numbering the same, in a book to be kept for that purpose. 

Sec. 10. When the auditor shall have made out abstracts of all sums due in 
the respeetive counties and sent them to the different collectors, he shall make 
„out, in a hook to be kept for that purpose, a fair account against such collector, 
a certified copy of which. with the seal of his office thereto attached, shall be 
sufficient for the attorney general or district attorneys to proceed by motion 
or action against such delinquent collectors and their securities before the dis- 
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trict court. All quietuses necessary to be granted shall issue by the auditor 
under his hand and seal of office. 


Sec. 11. That the treasurer shall, whenever directed by the governor, give 
an additional bond with two or more securities to be approved of by the gov- 
ernor, in any amount not exceeding fifty thousand dollars, conditioned for 
the faithful performance of his duties, and for the delivery over to his successor 
of all books, records and papers appertaining [87] to his office, and all moneys in 
his possession as treasurer. The bonds of the treasurer and auditor shall be 
filed in the office of the secretary of the territory. And suit may be instituted 
on the bonds of the treasurer in like manner as on those of the auditor. 


Sec. 12. If said treasurer die, resign, or be displaced, or otherwise cease to 
hold his office, then such treasurer, his heirs, executors or administrators shall 
regularly state the amount, and deliver the moneys and warrants, together with 
all books, records, memorandums, papers and instruments of writing of the 
territory in his or their possession, or which such treasurer shall have received 
and not paid out aceording to law, to the succeeding treasurer, who shall make 
report thereon to the legislative assembly. And the said report. if confirmed 
by the legislature, shall he a discharge of such treasurer’s bonds, in which 
ease they shall be given up to such treasurer, his heirs, executors or administra- 
tors. 


Sec. 13. It shall be the duty of the territorial treasurer to receive the pro- 
cveds of all taxes and other public moneys of this territory, and safely keep the 
same. Ile shall not pay out of the treasury any money but on a warrant of 
the auditor, except the auditor's salary. He shall keep a regular and fair 
account of all moneys and revenues he receives and pays out agreeably to law, 
stating therein particularly on what account each particular sum was paid 
out or received, and the time when, and lay a copy thereof before the legis- 
lative assembly by the tenth day of any regular session. 


Sec. 14. It shall be the duty of the treasurer to report quarterly to the 
auditor the amount of money whieh he may have received, stating on what 
account the same was paid into the treasury. He shall also report quarterly 
an account of payments out of the treasury, and deposit with the auditor all 
warrants whieh he may have paid or received, and take the auditor's receipt 
for the same, and it shall be the duty of the auditor to make entries of said 
reports in books to be kept by him for that purpose. 


Sec. 15. It shall be the duty of the auditor to institute all suits and motions 
in favor of the territory. 


Sec. 16. If any auditor's warrant shall be lost, mislaid or destroyed, so 
that the same eannot be presented for payment by the person entitled thereto, 
it shall be lawful for the auditor, at any time before such warrant shall be 
paid at the treasury, to issue a duplicate warrant to the person or persons 
having so lost any warrant as aforesaid, on such person filing with the auditor 
an affidavit in writing, sworn before[88]some justice of the peace or judge, stating 
the loss or destruetion of any sueh warrant, and the auditor shall immediately 
eertify the same to the treasurer, who shall thereby be authorized to pay any 
such duplicate warrant. 


Sec. 17. The auditor and treasurer shall each receive one hundred dollars 
per annum for their services, and keep their offices at the seat of government: 
provided, that a further compensation may be allowed each by the legislature, 
if the amount of serviees seem to demand it. 


Sec. 18. That whenever during the recess of the legislature, the office of 
auditor of public accounts or territorial treasurer shall become vacant by 
death, resignation or otherwise, the governor shall appoint such officer pro 
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tem. to fill such vacancy, whose term of service shall expire at the end of the 
next session of the legislative assembly. 

Sec. 19. That sections second, third, and fourth of the act entitled ‘‘an act 
to provide for the appointment of a territorial treasurer, and defining his 
duties," approved January twenty-fourth, eighteen hundred and thirty-nine, 
be and the same are hereby repealed. This act to take effect and be in force 
from and after its passage. 


Approved January 7, A. D. 1840. 


CHAPTER 18. 
AUDITOR AND TREASURER, 


AN ACT regulating the salary of the auditor of public accounts and treasurer. 


SECTION. SECTION. 
1. Compensation of auditor and treas- 2. Part of a certain act repealed. 
urer. 3. Act in force from its passage. 


Be it enacted by the Council and Tlouse of Representatives of the Territory 
of Iowa: 


Section 1. That the auditor of public accounts shall hereafter receive as 
compensation for his services, the sum of three hundred dollars annually, and 
that the territorial treasurer shall hereafter receive as a compensation for his 
services the sum of three hundred dollars annually; each of which said officers 
shall receive one-fourth of their respective salaries at the expiration of each 
and every [89] three months, out of any money in the territorial treasury not 
otherwise appropriated. 

Sec. 2. That so much of the act entitled an act providing for the appoint- 
ment and duties of auditor of public accounts, and regulating the duties of , 
territorial treasurer, approved, January 7, 1840, as prescribes the amount 
which said officers shall receive for their services, be and the same is hereby 
repealed. 

Sec. 3. This act to take effect, and be in force, from and after its passage. 

Approved February 16, A. D. 1843. 


CHAPTER 19. 


AUCTIONEERS. 
AN ACT to repeal an act entited an act relating to auctioneers and auction sales, 


Section—Act repealed. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
Section 1. That the act, entitled an act, relating to auctioneers and auction 
sales, approved, January 17th, 1840. be and the same is hereby repealed. 
Approved January 23, A. D. 1843. 
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CHAPTER 20. 
ACTS AMENDED. 


AN ACT to amend the several actg therein named. 


[90] 
SECTION. SECTION. 
1. Certain words in the act relative to 4. A certain act relative to execution of 
“water crafts found adrift, lost real and personal estate repealed. 


goods,” etc., repealed. 

2. ist and 3rd sections of an act rela- 
tive to supreme court repealed. 

3. Certain alterations and amendments 6. Certain act relative to practice in the 
of the act relating to criminal pro- district courts, amended. 
ceedings made. 


5. Relative to the alterations and 
amendments in this act. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the words, ‘‘but when the animal taken up is suitable for 
the harness or saddle, no charge shall be allowed for keeping the same," in 
the twenty-sixth and twenty-seventh lines of the ninth section of the act en- 
titled an act concerning water crafts found adrift, lost goods, and stray ani- 
mals, approved, January 22nd 1839, be and the same are hereby stricken out. 


Sec. 2. That the first and third sections of an act to amend an act fixing the 
terms of the supreme and district courts of the territory of Iowa, and for other 
purposes, approved, January l7th 1840, be and the same is hereby repealed. 

Sec. 3. That chapters three, four, five and six, of an act entitled an act, regu- 
lating eriminal proceedings, approved, January 4th, 1839, be reprinted, and that 
the fifth section of an act to amend an act, entitled an act, regulating criminal 
proceedings, approved, February 15th 1842, be reprinted, and placed at the 
end of the third chapter above named; and that the fourth, sixth, seventh, 
eighth, and ninth sections of the said act of the 15th of February, 1842, be 
reprinted and placed at the end of the sixth chapter above mentioned. 

Sec. 4. That an act to amend an act subjecting real and personal estate to 
exeeution, approved February 17, 1842, be and the same is hereby repealed. 

Sec. 5. That all the alterations and amendments herein provided for, shall 
be made in said acts, to be made in the sections and lines as they stand in the 
printed copies, and all parts of acts hereby directed to be stricken out are 
hereby repealed. 


Sec. 6. The following shall be reprinted and added as additional sections to 
the act regulating practice in the district courts, passed at the present session 
of the legislative assembly, to-wit: the seventeenth and eighteenth sections of an 
act to amend the act, providing for the appointment of justices of the peace, ete., 
approved January 14, 1840; omitting in the second line of the said seven- 
teenth section, the words, ‘‘or justice of the peace,’’ and also ‘‘an act relative 
to writs of scire facias upon judgment in the district court, approved July 
24, 1840; omitting the enacting clause. 


Approved February 16, A. D. 1843. 
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[91] CHAPTER 21. 


BAIL. 


AN ACT concerning bail. 


SECTION. 


In actions on contract capias to be 
first process, upon affidavit con- 
taining certain particulars being 
filed. 


SECTION. 


19. 


20. 


If not in open court justification to 
be by affidavit. 

Defendant failing to appear sheriff 
and security may defend. 


2. May a'so issue in actions of trespass. "Judgment. 
3 In such cases trespass and amount 21. Remedy to sheriff and security. 
of damages must be stated in affi- 22. For what &moynt executions may 
davit, issue. 
4. In other actions not to issue with- 33. To be levied on defendants prop- 
out order of judge of supreme erty if any. 
court. 94. Arrest or surrender of defendant to 
5. Order must be founded upon affidavit discharge sheriff and security. 
stating the nature of the injury. 25. To remain in custody. 
6. Not to be made except for intention- 26. Bail may surrender their principals, 
al injuries. P or he may surrender himself. 
7. Amount of bail to be inserted in the 21. Surrender being certifled, bail to be 
order and endorsed on capias. discharged. 
8. In other cases what shall be en- 28. Surrender before or after special 
dorsed. bail. 
9. When proceedings shall not be 29. Defendant to be discharged on filing 
deemed defective. recognizance and affidavit of justi- 
10. How caplas to be served. fication. 
11. Defendant to be discharged on giv- 30. Sheriff to discharge on being served 
ing bond to sheriff. with a copy of order. 
12. If defendant be committed to jail 31. Bail may arrest defendant. 
the fact to be stated in the return. 32. Capias not valid in other counties 
13. Defendant may be discharged and without copy of bail bond accom- 
Securities released upon special panying it. 
bail being filed. 33. Defendant may be arrested by bail 
14. What persons shall not be permitted in any part of the territory. 
to be special] bail. 34. Costs of surrender of defendant. 
15. Bail to be by recognizance. 35. Plaintiff not entitled to bring suit 
16. In open court or before a justice of on recognizance of bail. 
the peace. 36. What the bail may plead in action. 
17. Course to be pursued if bail be ex- 37. Bail released by death or surrender 
cepted to as insufficient. of defendant before judgment. 
18. In what the justification shall con- 38. Special bail may have judgment 


sist. 


against defendant. 


[92] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That in all actions founded on contract a capias may be the 
first process, provided the affidavit of the plaintiff, or some credible person, 
containing the following particulars, be first filed with the clerk who is to issue 
the same. Ist, It must state (either absolutely, or as deponent has been credibly 
informed and verily believes) that there is an indebtedness of the defendant 
to the plaintiff, and that at least a certain amount (naming it) is due. 2d, 
also that the defendant has removed his property (or a portion therof) from 
the territory, or concealed or otherwise disposed of the same with intent (in 
either case) to defraud his creditors. Or, that he has within this territory, 
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money, or other property or things in action, which cannot be reached by writ 
of attachment, and that he is about to abscond with intent to defraud his 
creditors, as deponent verily believes. 


Sec. 2. A capias may also issue in actions of trespass for taking personal 
property, and in actions for trespass upon lands. 


Sec. 3. But in such case an affidavit of the plaintiff, or some credible person, 
must have been filed as aforesaid, stating positively the fact of the trespass 
having been committed, and specifying, as nearly as practicable, the amount 
of damages thereby sustained by the plaintiff in action. 


Sec. 4. In all other actions, ez delicti, a capias shall not issue without the 
order of a judge of the supreme court. 


Sec. 5. The application for such order must be founded on an affidavit, 
stating the nature of the injury for which reparation is sought, and also the 
other eireumstanees whieh are relied upon for obtaining such order. 


Sec. 6. Except for intentional injuries, no such order shall be made, nor 
then unless it shall be rendered probable that the plaintiff will be otherwise 
without adequate remedy. 


Sec. 7. The judge granting such order shall insert therein the amount in 
which the defendant shall be held to bail, and the clerk issuing the capias shall 
endorse thereon the same amount. 


Sec. 8. In other cases he shall thus endorse upon the capias double the 
amount stated in the affidavit on whieh the writ is founded as aforesaid, but 
this in no ease need he the same as the amount of debt or damages inserted in 
the body of the writ. 


Sec. 9. Where the name of the defendant shall be unknown to the plaintiff, 
none of the proceedings in the case shall be deemed defective [93] on account 
thereof, provided said defendant be therein described with such accuracy as to 
leave no probable grounds for mistake. 

Sec. 10. A capias shall be served by arresting the defendant, and keeping 
him in custody until discharged according to law. 

SEC. 11. Every defendant so arrested shall be discharged upon executing to 
the sheriff of the county a bond with sufficient security, in a penal sum equal 
to the amount numbered in the writ as aforesaid, conditioned that the said 
defendant will appear at the return day of said writ, and not depart without 
permission of the court, which bond shall be filed with the clerk who issued the 
writ. 

Sec. 12. Whenever a defendant is committed to prison for want of bail, 
that fact shall be specially stated in the return of the writ. 

Sec. 13. When the action shall have been commenced by capias, if the de- 
fendant appear agreeably to the conditions of the bail bond, he may at any time 
thereafter, on motion, he discharged from custody, and the securities in his bail 
bond released from liability, upon the filing of special bail in the manner 
hereinafter mentioned, either by the defendant, the sheriff, or the securities 
in the said bail bond. 

Sec. 14. No person shall he permitted to be special bail as aforesaid, unless 
he be a householder, and resident within this territory, or unless he possesses 
real estate of sufficient value within the same, and no counsellor or attorney 
at law, sheriff, or other person concerned in the execution of process, shall be 
permitted to be special bail in any action. 

Sec. 15. Such bail shall be by recognizance, in a penalty equal to the amount 
endorsed on the capias as aforesaid, conditioned that. if judgment in the action 
be rendered against said defendant, he shall pay the amount thereof, or sur- 
render himself on the issuing of a writ of execution against his body. 
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Sec. 16. Such recognizance may be entered into in open court in the usual 
manner, or it may be taken by any justice of the peace of the county, in which 
case it shall be made in writing, signed by the parties to be thereby charged, 
and filed with the clerk of the court in which the cause is pending. 


Sec. 17. If such bail be excepted to as insufficient, before the third day of 
the term to which the writ was returnable, they shall either justify, or. new bail 
shall be put in and justify, before the defendant shall be discharged, or the 
securities in his bail bond released from ‘their liability. And in all cases where 
the recognizance of bail shall be enter-[94]-ed into before a justice of the peace as 
aforesaid, such bail shall justify in the first instance. 


Sec. 18. The justification of bail shall consist in stating on oath, or affirma- 
tion, that over and above all just demands against them, they are severally 
worth an amount equal to that stated in the recognizance as aforesaid. 


Sec. 19. Where such justification shall not take place in open court, it shall 
be made by affidavit, which shall be filed with the clerk of the court aforesaid. 


Sec. 20. If the defendant do not appear as aforesaid, the cause notwith- 
standing may progress in the ordinary manner, the sheriff and the security in 
the bail bond (if one shall have been taken) may be admitted to defend the 
action; and if judgment therein be rendered for the plaintiff, it shall be jointly 
against the defendant, the sheriff, and the security aforesaid, or merely against 
the defendant and sheriff, if no bail bond shall have been taken. 


Sec. 21. In such case the sheriff. on motion, may have judgment for the same 
amount against the defendant, or (if a bail bond shall have been given) against 
the defendant and the security therein jointly. In the latter event, such 
security may also, on motion, have judgment for the like amount against the 
said defendant. 


Sec. 22. The judgments aforesaid, in favor of the sheriff and security on 
the bail bond, being merely intended for their indemnification, execution shall 
only be issued thereon for the amount collected of such parties respectively on 
the antecedent judgment as aforesaid; which amount shall appear from the re- 
turn of the officer in whose hands the execution on such antecedent judgment 
shall have been placed. 


Sec. 23. Where judgment shall have been rendered jointly against the defend- 
ant, the sheriff, and the security, the officer to whom the fieri factas thereon shall 
have been directed, shall levy in the first instance on the property of the de- 
fendant, if any such be found. 


Sec. 24. If such property be sufficient to satisfy the said judgment and costs, 
or if, before a levy upon the property of the said sheriff or security, the said 
defendant be arrested by, or surrendered to, said sheriff, both the sheriff and 
the security aforesaid, shall be released from all liability by reason of said 
judgment. 

Sec. 25. The defendant in such case shall be considered as having been ar- 
rested by execution against his body (where indeed such was not the fact) and 
shall remain in the custody of the sheriff until the [95] payment of the judgment, 
or until he be diseharged by due eourse of law. 


Sec. 26. The bail of any defendant (whether bound by bail bond, or by 
recognizance as aforesaid) may surrender their principal, or such defendant 
may surrender himself in exoneration of his bail; which surrender must be to 
the sheriff, either in open court, or in vacation. 

Sec. 27. Where such surrender shall be made to the sheriff in vacation, he 
shall thereupon certify the fact, in writing, that the defendant is in his cus- 
tody. Upon such certificate being filed with the elerk of the court, he shall 
enter on the record of the court an order of course that the bail be discharged, 
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and shall also, on demand, deliver up the bail bond, or the written recognizance 
(if such shall have been filed with him as aforesaid) to be cancelled. 

Sec. 28. Where such surrender shall have been made previous to the time 
of filing special bail as aforesaid, the sheriff shall again release the defendant 
upon the same terms and conditions as after the original arrest; and if such 
surrender shall be made after the filing of special bail as aforesaid, the defendant 
may give such bail anew in the same manner and with like effect as hereinbefore 
provided. 

Sec. 29. In all cases where a recognizance and affidavit of justification, as 
aforesaid, shall be filed with the clerk, he shall enter on the records of the 
court an order of course that the defendant be discharged from custody, and 
shall, on demand, furnish the agent or attorney of the defendant an exem- 
plified copy thereof. 

Sec. 30. The sheriff, upon being served with said copy, shall forthwith dis- 
charge the said defendant. 

Sec. 31. Any one of the bail aforesaid, upon application to the said clerk 
of the court, may obtain a capias to him, directing and authorizing him to arrest 
the defendant wherever he may be found in this territory, and bring him forth- 
with to be surrendered to the sheriff of the proper county. 

Sec. 32. Such capias, to be valid in any other county than that in which it 
shall have been issued, must be accompanied by a copy of the bail bond or re- 
cognizance aforesaid, certified by the clerk under the seal of the court. 

Sec. 33. Subject to the qualification contained in the last preceding section, 
said bail, by virtue of the capias aforesaid, shall in any county in this territory 
possess all the powers of the sheriff of such county to arrest the defendant, 
and may use all needful means to secure [96] said defendant for a reasonable 
time until he can be surrendered to the sheriff of the proper county. 

Sec. 34. All costs and expenses incident to the surrendering of the defendant, 
and giving new bail as aforesaid, shall be paid eventually by the defendant. 

Sec. 35. The plaintiff in the action shall not be entitled to bring any suit 
on the recognizance of bail until, 

1. An execution against the property of the defendant shall have been is- 
sued to the sheriff of the proper county, and the same returned unsatisfied in 
whole or in part, and, 

2. An execution against the body of the defendant, at least fifteen days 
between the test and the return day thereof, shall have been issued to said sheriff, 
and by him returned that the defendant could not be found in his county. 

SEC. 36. In such action against bail, they may plead that the plaintiff has 
not pursued the above directions, or that any collusive or fraudulent means 
were used to prevent the services of either of said writs; and if any such de- 
fence be established, it shall entitle the said bail to a verdict. 

Sec. 37. Where the defendant in a suit shall die before the rendering of 
judgment against his bail, or where, being alive, he shall have been surrendered 
previous to such judgment, such bail shall be released from further liability 
upon paying the costs of the proceedings against them, if any shall have been 
had. 

Sec. 38. Where judgment shall be obtained against the special bail in an 
action, such bail may, on motion, have judgment for like amount against the 
said defendant, but execution thereon shall only issue for such amount as 
by the sheriffs return shall appear to have been collected from such bail on the 
original judgment. 

Approved January 25, A. D. 1839. 


TO BILLS OF EXCHANGE 


[97] CHAPTER 22. 


BANKING ASSOCIATIONS. 


AN ACT to restrain unincorporated banking associations. 


SECTION. SEcTION. 
1. No persons to issue notes or bank 1. Penalty. 
bills without authority of law. By whom and how recovered. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That no person, unauthorized by law, in expressed words, shall 
subscribe to, or become a member of, any association, institution, or company, 
for the purpose of issuing notes or bank bills, which incorporated banks may 
or do by virtue of their respective acts of incorporation. And if any person, 
unauthorized by law as aforesaid, shall hereafter subseribe to, or become a 
member as aforesaid, he shall forfeit and pay, for every such offense, the sum 
of one thousand dollars, to be recovered by any person who shall sue for the 
same, in an aetion of debt, one-half thereof to his own use, and the other 
half to the use of the county in which such suit may be prosecuted. 


Approved January 24, A. D. 1839. 


CHAPTER 23. 


BILLS OF EXCHANGE. 
AN ACT concerning bills of exchange. 


SECTION. SECTION. 


1. Foreign bills of exchange; when pro- 2. Inland bills of exchange protested, 
tested—how to be paid. how to be paid. 


Be it enacted by the Counctl and House of Representatives of the Territory, 
of Iowa: B 


Section 1. That when any foreign bill of exchange, which may be drawn 
for any sum of money, and expressed that the value has been received, shall 
be duly presented for acceptance or pay-[98]-ment, and protested for non-accept- 
ance or non-payment, the drawer or endorser thereof, due notice being given of 
such non-acceptance or non-payment, shall pay said bill, with legal interest, 
from the time such bill ought to have been paid, until paid, together with the 
costs and charges of protest. 

Sec. 2. If any bill of exchange drawn upon any person, or body politic 
or corporate, out of this territory, within the United States or their territories, 
for the payment of money, and expressed to be for value received, shall be duly 
presented for acceptance or payment, and protested for non-acceptance or non- 
payment, the drawer or endorser thereof, due notice being given of such 
non-acceptance or non-payment, shall pay said bill, with legal interest, from the 
time such bill ought to have been paid, until paid, and five per cent. damages 
in addition, together with cost and charges of protest. 


Approved January 24, A. D. 1839. 
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CHAPTER 24. 


BLACKS AND MULATTOES. 
AN ACT to regulate blacks and mulattoes. 


SEcTION. SECTION. 


1. Conditions of settlement in this ter- 5. Servants of travelers and visitors ex- 
ritory. i empt. 
2. Failing to comply with these provi- 


6. Sheriff to arrest and deliver to own- 
sions, proceedings to be instituted ers any blacks or mulattoes found 


against them. in this territory, upon proper ap- 
3. Penalty for committing to prison plication of same 

without authority. ; 
4. Penalty for hiring, etc., any negro 

before giving bond. 


7. District attorneys to prosecute, all 
violations of this act. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That, from and after the first day of April next, no black or 
mulatto person shall be permitted to settle or reside in this territory, unless he 
or she shall produce a fair certificate, from some court within the United States, 
of his or her actual freedom, which certificate shall be attested by the clerk of 
said court. and the [99] seal thereof annexed thereto by the said court, and give 
bond, with good and sufficient security, to be approved of by the board of county 
commissioners of the proper county in which such person of color may reside, 
payable to the United States, in the penal sum of five hundred dollars, con- 
ditioned that such person shall not at any time become a charge to the said 
county in which the said bond shall be given, nor to any other county in this 
territory. as also for such person's good behavior, which bond shall be filed in 
the clerk’s office of the county where the same may be taken. And a convic- 
tion of sueh negro or mulatto, of any erime or misdemeanor against the penal 
laws of this territory, shall amount to a forfeiture of the condition of such bond. 

Sec. 2. If any negro or mulatto, coming into this territory as aforesaid, 
shall fail to comply with the provisions of the first section of this act, it shall 
be, and is hereby made the duty of the county commissioners, in any county 
where such negro or mulatto may be found, to summon him, her, or them, to 
appear before some justice of the peace to show eause why he, she, or they shall 
not comply with the provisions of this aet; which summons shall be issued by 
a justice of the peace, on the application of any county commissioner in this 
territory, and shall be executed by the proper constable. And if such negro or 
mulatto shall still fail to give the bond and security required by the first section 
of this act, after being brought before such justice as aforesaid, it shall be the 
duty of the county commissioners of such county to hire out such negro or 
mulatto, for six months, for the best price in cash that can be had. The pro- 
ceeds arising from such hiring shall be paid into the county treasury of the 
proper county, for the use of such negro or mulatto, in such manner as shall 
be directed by the board of county commissioners aforesaid. 


Sec. 3. Any sheriff, or jailor, who shall hereafter commit, or suffer to be 
committed, to prison, any negro or mulatto, without a lawful mittimus, or being 
otherwise authorized by law for that purpose, or under the provisions of this 
act, such person or persons, so offending, shall pay a fine of not less than fifty, 
nor more than one hundred dollars. 

Sec. 4. Should any person or persons knowingly engage, or hire, or harbor, 
such negro or mulatto, hereafter coming, or being brought into this territory, 
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without such colored person first complying with the provisions of this act, such 
person or persons, so offending, shall pay a fine of not less than five, nor more 
than one hundred dollars, to be recovered by presentment or indictment. 


Sec. 5. That the right of any person or persons to pass through [100] this terri- 
tory with his, her, or their negroes or mulattoes, servant or servants, when emi- 
grating or traveling to any other state, or territory, or country, or on a visit, is 
hereby deelared and secured. 


SEC. 6. That in ease any person or persons, his or their agent or agents, 
claiming any black or mulatto person that now is or hereafter may be in this 
territory, shall apply to any judge of the district court, or justice of the peace, 
and shall make satisfactory proof that such black or mulatto person or persons 
is or are the property of him or her who applies, or for whom application is 
made, the said judge or justice is hereby empowered and required, by his pre- 
cept, to direct the sheriff or constable to arrest such black or mulatto person or 
persons, and deliver the same to the claimant or claimants, his or their agent 
or agents, for which service the sheriff or constable shall receive such compen- 
sation as they are entitled to receive in other eases for similar services. 


Sec. 7. That it shall be the duty of district attorneys, of the respective 
counties, to prosecute all violations of this act, when thereunto required, and 
they shall be entitled to the same compensation in the manner provided for in 
other cases of offence against the laws of this territory. 


Approved January 21, 1839. 


CHAPTER 25. 


BOATS AND VESSELS. 


AN ACT to provide for the collection of demands against boats and vessels. 


SECTION. SECTION. 

1. Caseg in which boats or vessels shall 12. Justices of the peace to have cogni- 

be liable. zance of cases under this act. 
2. Suits, how instituted. 13. Proceedings before justice. 

[101] 14. On return of warrant justice 

Ss «Complaint tobe fled, to hear and determine complaint 
4. Demand set forth and verifled. 15. Warrants, how served. 
5. Warrant to issue. 16. Such part or interest in boat to be 
6. Proceedings in district court. sold as will satisfy Judgment and 
7. Who may plead in behalf of boat. costs. 
8. Time and manner of pleading. 17. Continuance of cause to be granted 
9. Bond being executed to the plaintiff, on good cause shown. 

boat to be discharged. 18. Continuance not to be granted to 
10. Boat or vessel may be sold to satisfy plaintiff. 

judgment. 19. Officers’ fees. 
11. Bond having been given execution to 20. Master or owner of boat may appeal 


issue against principal and secur- 
ity. 


or sue out a writ of error. 
Limitation of actions. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. 


territory shall be liable, 


That every boat or vessel used in navigating the waters of this 


BOATS AND VESSELS 78 


1. For all debts tontracted by the master, owner, agent, or consignee thereof, 
on account of supplies furnished for the use of such boat or vessel, on account 
of work done or services rendered on board of such boat or vessel, or on account 
of labor done or materials furnished by mechanical tradesmen or others in and 
for building, repairing, fitting out, furnishing, or equipping such boat or vessel. 


2. For all sums due for wharfage or anchorage of such boat or vessel within 
this territory. : 


3. For all demands or damages accruing from the non-performance or mal- 
performance of any contract of affreightment, or any contract touching the 
transportation of persons or property entered into by the master, owner, agent, 
or consignee of the boat or vessel on which such contract is to be performed. 
And, 


4. For all injuries done to persons or property by such boat or vessel. 


Sec. 2. Any person having a demand as aforesaid, instead of proceeding 
for the recovery thereof against the master, owner, agent, or consignee of a 
boat or vessel, may, at his option, institute suit against such boat or vessel by 
name. 


Sec. 8. Any plaintiff, wishing to institute suit against a boat or vessel, shall 
file his complaint against such boat or vessel, by name, with the clerk of the 
district court of the county in which such boat or vessel may lie. 


Sec. 4. The complaint shall set forth the plaintiff’s demand in all its par- 
ticulars, and on whose account the same accrued. It shall be verified by the 
affidavit of the plaintiff, or some credible person or persons for him, and shall 
stand in lieu of a declaration. 


Sec. 5. Whenever any complaint, as aforesaid, shall be filed in the office of 
the clerk of the district court, it shall be his duty to issue a [102] warrant, return- 
able as a summons, directing and authorizing the sheriff to seize the boat or vessel 
mentioned in the complaint, and detain the same in his custody, together with 
its tackle, apparel, and furniture, until discharged from such custody by due 
course of law. 


Sec. 6. Upon the return of any warrant issued by virtue of the preceding 
section, proceedings shall be had in the district court against the boat or vessel 
sued, in the same manner as if suit had been instituted against the person on 
whose account the demand accrued. 


Sec. 7. The master, owner, agent, or consignee of the. boat or vessel may 
appear on behalf of such boat or vessel, and plead to the action. 


Sec. 8. The district court may by rule prescribe the time and manner of 
pleading, of exhibiting or filing papers, or taking any needful step in any suit 
to be commenced under this act, when the time and manner are not prescribed by 
this law. 


Sec. 9. If the master, owner, agent, or consignee shall, before final judgment 
in any suit instituted by virtue of this act, give bond to the plaintiff with suf- 
ficient security to be approved of by the court, or the judge or clerk thereof 
in vacation, conditioned to satisfy the amount which shall be judged to be 
owing and due to the plaintiff in the determination of the suit, together with 
all costs accruing, such boat or vessel with the tackle, apparel and furniture 
belonging thereto shall be discharged from further detention by the sheriff. 


Sec. 10. If judgment shall be rendered against any boat or vessel in favor 
of the plaintiff, the court shall make an order directed to the sheriff command- 
ing him to sell such boat or vessel, together with its tackle apparel and furni- 
ture, to satisfy the judgment and all costs that may have accrued in the cause, 
which order shall be executed and returned in the same manner as executions. 
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Sec. ll. If bond and security shall have been entered into according to 
the provisions of the ninth section of this act, and judgment shall have been 
rendered in favor of the plaintiff, exeeutions shall be issued for the amount of 
judgment and eosts in favor of the plaintiff against the principal and security 
in such bond. 


Sec. 12. Justices of the peace within their respective counties shall have 
cognizance of all cases arising under this aet, wherein the demand claimed 
shall not exceed the jurisdiction of a justice of the peace. 


Sec. 13. In all their proceedings justices of the peace shall conform to the 
provisions of the law governing justices courts, and as near as may be to the 
provisions of this act as apply in the district court. 


[103] Sec. 14. Each warrant issued by a justice of the peace under this act 
shall be returnable forthwith, and upon the return of such warrant it shall he the 
duty of the justice of the peace to hear and determine the complaint of the 
plaintiff in a summary manner. 

Sec. 15. All warrants issued by this act shall be served and returned as 
writs of attachment are served and returned. 


Sec. 16. Whenever an order of sale shall be made for the sale of a boat or 
vessel, with its tackle, apparel and furniture, the sheriff or constable shall have 
power to sell such part thereof, or such interest therein, as shall be necessary to 
satisfy the amount of the judgment rendered in favor of the plaintiff, and all 
the costs that may have accrued. 


Sec. 17. Upon good and sufficient cause shown by the master, owner, agent, 
or consignee of any boat or vessel sued under this act, the court, or justice of 
the peace, may grant continuance of the cause, but no such continuance shall 
operate as a discharge of such boat or vessel from the custody of the sheriff or 
eonstable. 

Sec. 18. No continuance of a cause under this aet shall be granted to the 
plaintiff. 

Sec. 19. Sheriffs, constables, and other officers, shall receive the same fees 
and compensation for their services under this act as are allowed them in cases 
of suits of attachment. 

Sec. 20. In all cases arising under this act, if judgment shall have been 
rendered in favor of the plaintiff, the master, owner, agent, or consignee of 
the boat or vessel, or other person interested, may appeal from the judgment 
by giving bond and security in double the amount sued for, or sue out a writ 
of error as if they or either of them had been sued. 

Sec. 21. All actions against a boat or vessel, under the provisions of this 
aet, shall be commenced and sued within one year after the cause of such action 
shall have acerued. To take effect and be in force from and after its passage. 

Approved, December 20, 1838. 


BONDS, ETC. 75 


[104] CHAPTER 26. 
BONDS, ETC. 


AN ACT in relation to bonds and other securities. 


SECTION. SECTION. 
1. What instruments shall be deemed 5. In what name action may be prose- 
valid and binding. cuted. 
2. Security may be by bond unless 
otherwise directed. 6. rose furnish certifled copy of 
3. Action for damages on breach of i 
covenant. 7. Provisions of this act to be observed 
4. County commissioners may maintain as far as practicable. 
action. j 8. Rights saved. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any instrument under seal, fully and freely executed and 
delivered, shall be deemed valid and binding, aceording to the fair intent and 
meaning thereof, in all cases not otherwise declared by express statute, unless 
the execution or delivery of such instrument shall have been obtained by fraud 
or for an unlawful purpose. 


Sec. 2. Where a statute requires security to be given for any purpose what- 
ever, such security, unless otherwise directed, may be by bond, with sufficient 
sureties, made payable to the clerk of the district court of the county where 
the same shall be executed, for the use of the persons intended to be thereby 
secured, and shall be filed in the office of said clerk. 

Sec. 3. Where not otherwise provided, any person, for whose benefit or 
security a bond or other instrument shall have been executed, may, upon a 
breach of any of the covenants or conditions thereof, maintain an action at law 
to recover the damages he may have sustained in the premises. 

Sec. 4. If such instrument shall have been intended for the security of the 
publie in its corporate or political capacity, the county commissioners of the 
county where the same shall have been filed as aforesaid may maintain said 
action for the use of their county. 

Sec. 5. In any of the above mentioned cases, the action may be prosecuted 
in the name of the person to whom the said bond shall [105] have been made pay- 
able, and for the use of the actual party in interest. 


Sec. 6. The said clerk of the district court shall furnish a certified copy of 
said bond to any person applying therefor, upon his paying for such copy at 
the rate of twenty cents for every folio of one hundred words therein contained. 

SEC. 7. Although cases may present themselves wherein some particulars 
herein contained may be contravened by statutory enactments, still in other 
respects, even under such circumstances, the above directions may as far as 
practicable be pursued. 

Sec. 8. Nothing herein contained shall be construed to render invalid any 
instrument which would otherwise have been of binding efficacy, nor to pro- 
hibit any course of proceeding which would have been allowed had this act not 
taken effect. 


Approved January 25, 1839. 
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CHAPTER 27. 


CHANCERY. 


AN ACT relative to proceedings in chancery. 


SECTION. 


1. 


L3 8g» C* - Wh 


Jurisdiction 
courts, 


Spectal terms appointed. 

Rules of proceeding established. 
Applications. 

Summons to defendants. 

Its form, service and return. 


Institution of suit, where there are 
several defendants. 


granted to district 


8. Process, how served. 

9. Defendants not found notice of peti- 
tion to be published. 

10. Ccsts in certain cases. 

11. Proceedings against heirs. 

12. Time of filing plea or answer. 

13. Plea not filed decree rendered. 

14. Issue taken in reply. 

15. Demurrer and answer. 

16. Plea or demurrer of defendant being 
overruled. 

17. Costs of demurrer. 

18. Replication or exceptions. 

19. Exceptions filed, to answer referred 
to a master, and appeal therefrom. 

20. Costs of reference. 

21. Defendant sworn to his answer. , 

22. Answer relative to a new party. 

23. Defendant may exhibit interrogator- 
ies to complainant, not answered 
petition dismissed. 

24. Cross petition. 

25. Orders, common or special entered. 

26. Amendments. 

[106] 27. Issue. 

28. True answer on all points. 

29. Courts may direct issue to be tried 
by jury. 

30. Pleadings, how served. 

31. Depositions. 

32. Witnesses. 

33. Complainant failing to attend bill 
dismissed with costs. 

34. Defendant falling, court to make de- 
cree. 

35. Suits concerning land may be insti- 
tuted. 

36. Cases in which defendant may be 


charged with costs. 


SECTION. 

37. Security required of petitioner in 
certain cases. 

38. Not given property sequestered. 

39. Defendant, heirs or assignees may 
answer after decree. Proviso. 

40. Defendant may file his petition for 
an account, etc. 

41. Failing to adopt either measure de- 
cree to be confirmed. 

12. Decree to have same force as a judg- 
ment. 

43. All proceedings to be filed in clerks 
office. 

44. Party failing to comply with decree, 
its operation. 

45. Decree to operate as a lien must be 
recorded. 

46. Decree for sale of mortgaged prem- 
ises, 

47. Sales of real estate made by sheriff. 

48. Deeds, by whom executed. 

19. Proceeds of sale. 

50. If insufficient, execution to issue 
against other property. 

51. Abatement of suits. 

52. Proceedings when cause of action 
will not admit of survivorship. 

53. Revival of suit. 

54. Effect of parties failing to appear. 

55. When persons interested may be en- 
tered as complainants. 

56. Failing to do so, proceedings. 

57. Rules of proceedings. 

58. Power to make, amend or revoke. 

59. Orders of reference and notice of 
same, 

60. Enforcement of decrees. 

G1. Execution of process. 

62. What interest subject to the pay- 
ment of judgment or decrees. 

63. Applications to court for that pur- 
pose. 

64. Power of court to enforce all neces- 
sary transactions. 

65. Sale of equitable interests. 

66. Writ of attachment. 

67. Appeal 

68. Notice of same, 

69. Papers and record to be certified up. 
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SECTION. SEcTION. 
70. Not to operate as a stay without 84. Test and service of writ. 
security from appellant. : 85. Attachment for contempt. 
71. Proceedings if decree be affirmed. 86. Motion to dissolve injunction or dis- 
72. No Men to be vacated by such an ap- miss proceedings. 
* peal 87. Affidavits by complainant. 
73. Petition for a rehearing. 88. Terms imposed by court for an in- 
174. Petition for a review. junction. 
75. When may be filed as original. 89. Writs of ne exeat. 
76. When filed with leave of court. 90. Petition and affidavit necessary. 
17. Court in either may stay proceed- 91. In what cases writ shall not be 
ings. granted. 
78. Motion for that purpose. 92. When may be discharged. 
79. Security in case of stay. 93. Perpetuation of testimony. 
80. Not stayed decree to be complied [107] 94. Names and interrogatories and 
with. cross interrogations to be filed. 
81. Writs of injunction. 95. Depositions to be evidence. 
. 82. Security given by applicant. 96. Further proceedings in relation to 
83. Bond in case of stay. depositions. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the several district courts, within the different counties of 
this territory, shall have exclusive original jurisdiction of all matters in chan- 
cery properly arising within their respective counties, in which a plain, ade- 
quate, and complete remedy cannot be had at law. 

Sec. 2. Either of said district courts at any stated time thereof may appoint 
as many special chancery terms at any place within the proper district as they 
may deem expedient, and at such special terms may entertain jurisdiction of 
any case pending in any court within said district. 

Sec. 3. The proceedings in said courts, where they are not regulated by the 
statutes of this territory, shall be as prescribed by the judges thereof, but shall 
in all matters of principle be made to conform to the known usages of courts of 
equity, except as otherwise provided by law. 

Sec. 4. All applications to the chancery side of either of said courts shall 
be by petition, setting forth the nature and grounds of such application, which 
shall be filed in the office of the clerk of such court. 

Sec. 5. Said clerk shall thereupon issue a summons to the defendants named 
in such petition, commanding them to appear at the next term of the court 
and answer the petition of the complainant. If the petition be filed in term 
time, the summons may be made returnable forthwith. 

Sec. 6. In other respects the said summons shall as far as practicable be 
made to conform to that authorized for commencing proceedings at law, as well 
to'its form as to its service and return, and the proper officer shall be subject to 
the same liability for not duly serving it. 

Sec. 7. Where there are several defendants, the suit may be instituted in 
the courts where either of them resides, and the clerk of the court in said 
county may issue process directed to any other county, which shall be served 
by the proper officer there and returned in the same manner as aforesaid. 

Sec. 8. Such process may be so served by any person whatever within this ter- 
ritory, but if served by any other person than the proper officer, and within 
his own county, such service must be shown by affidavit. 

[108] Sec. 9. Where any of the defendants cannot be found to be served as 
aforesaid, the plaintiff may cause notice of the pendency of the petition, contain- 
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ing a brief statement of the object and prayer thereof, to be published for six 
weeks successively in some newspaper printed in the county where the petition is 
filed, if there he one, and if not, then in some newspapr printed at the seat of gov- 
ernment of this territory. Such notice shall be equivalent to a personal service, 
except as hereinafter otherwise declared. 


Sec. 10. The complainant may insert as many defendants in his petition as 
he may think proper, though they claim under different titles; but if any of 
such defendants disclaim, he shall have his costs of the plaintiff, except when the 
court for special reasons shall otherwise decree. 


Sec. 11. Where the heirs of any decedent are made defendants, any of 
whose names are unknown to the complainant, they may be proceeded against 
without being named individually, and the court may make such order in re- 
lation to notice as they may deem proper. 


Sec. 12. Where service shall have been effected by either of the methods 
aforesaid, the defendant shall be considered in court, and the court may by rule 


- establish ‘the times within which the answer or any other pleas of either party 
shall be filed. 


Sec. 13. If the defendant shall not file his plea, answer, or demurrer within 
the time limited as aforesaid, the said court may at their discretion render a 
deeree thereon, or order the complainant to prove the allegations of his bill, 
and such decree may then be made as the court shall think fit. 


Sec. 14. Where the complainant conceives the plea of the defendant to be 
good, though not true, he may reply to, and take issue thereon, and proceed as 
in case of an answer. 


Sec. 15. If the defendant file a demurrer and answer, the complainant shall 
not proceed on the answer until the demurrer shall have been argued and dis- 
posed of. 


Sec. 16. If the plea or demurrer of the defendant be overruled, no other 
plea or demurrer shall be thereafter received, but the complainant’s petition 
may be taken as confessed, and the court shall proceed to decree thereon; or 
in their discretion they may receive an answer on affidavit of merits and that 
such plea or demurrer was not filed for the purpose of delay. 


Sec. 17. If the said plea or demurrer be allowed, the complainant shall pay 
costs; and if overruled, the defendant shall pay them. 


[109] Sec. 18. If the plaintiff do not file his replication or exceptions within 
the time fixed by the rules of court aforesaid, the cause shall stand for hearing on 
petition and answer. 


Sec. 19. Where exceptions shall be filed to an answer, an order may be 
entered of course by the clerk, either in term time or in vacation, to refer the 
same to a master in chancery, or the court itself may decide upon the sufficiency 
of the answer, and an appeal shall in all cases be allowed from the masters re- 
port to the court. 


Sec. 20. The costs of the reference to the master shall be paid by the com- 
plainant or defendant, according as the exceptions are overruled or the answer 
be adjudged insufficient. 


Sec. 21. Any defendant may swear or affirm to his answer before any master 
in chancery, or other person authorized to administer oaths in the county where 
the suit may be pending. 


Sec. 22. Where it is necessary for the defendant to bring a new party before 
the court, he shall state it in his answer, and may insert therein interrogations 
for him to reply to; and thereupon a summons may be issued and other pro- 
ceedings had as in case of other defendants. 
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Sec. 23. The defendant in chancery, after filing his answer, may exhibit 
interrogations to the complainant, which shall be answered by him on oath or 
affirmation, which answer shall have the same credit and effect as the like answer 
of a defendant. If the complainant shall not answer within the time fixed by 
the rules of the court, his petition shall be dismissed with costs. 


Sec. 24. If a cross petition shall be filed by any defendant, he must put in 
his answer to the first petition before the defendant to the cross petition shall 
be compelled to answer. 


Sec. 25. All orders common or special, by the consent of parties or their 
solicitors, shall be entered of course with the clerk, whether in term time or 
in vacation. 


Sec. 26. All amendments shall be made with or without costs, and upon such 
equitable terms, as the court shall direct. . 


Sec. 27. Every cause in a court of chancery shall be deemed at issue on filing 
a replication. 


Sec. 28. If a complainant proceed to a hearing on the petition and answer 
only, the answer shall be taken to be true on all points, and no evidence shall 
be received to contradict the same, unless it be matter of record to which the 
answer refers and is provable by the said record. 


[110; Sec. 29. If there be an issue as to any matter of fact which shall render 
the intervention of a jury necessary, the eourts may direet an issue for the trial 
of the same, and the verdict may be entered of record and made use of at the 
hearing of the cause. 


Sec. 30. All pleadings subsequent to the original petition shall be served 
on the opposite party, or one of them where there are several. If such party 
shall have appeared by a solicitor, the said service shall be made upon such 
solicitor. 


Sec. 31. Depositions may be taken in cases in chancery, under like circum- 
stances and in the same manner as is provided in cases at law. 


Sec. 32. The court may examine witnesses orally, or may direct a master 
to take depositions in writing in such manner as they shall by rule prescribe. 


Sec. 33. If the complainant or his solicitor shall not attend at the time ap- 
pointed for the hearing of the cause, his bill shall be dismissed with costs. 


Sec. 34. If the defendant shall not attend at the time appointed for the 
hearing of the cause, the bill, answer, replication, documents, and proofs shall 
be read, the witnesses examined, and the court thereupon shall make such decree 
as they think equitable and just. 


Sec. 35. Any person having the possession of land, and claiming title there- 
to, may institute a suit against any other person setting up a claim thereto, 
for the purpose of determining who is the real owner thereof. 


Sec. 36. If the petitioner shall substantiate his title to such land, the de- 
fendant shall be decreed to release to the complainant all claim thereto, and to- 
pay the costs of the whole proceeding. But if the defendant by his answer 
shall disclaim all title to such land and give a release to the petitioner, the de- 
fendant shall be entitled to costs unless the court shall otherwise order and 
decree. 


Sec. 37. Where a decree shall be made against any defendant, upon whom 
the summons shall not have been personally served, the court before issuing 
process to compel the performance of such decree, may require the petitioner 
to give security, in such sum as they may direct, conditioned that the said pe- 
titioner will abide and perform any order or decree of the court, obtained by 
said defendant in the manner hereinafter provided. 
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Sec. 38. If no security be given as aforesaid, the estate and effects of such 
defendant may, by order of the court, be sequestered under the [111] direction of 
the court, to abide such order as they may think proper respecting the same, in 
case the said defendant do not improve the opportunity provided in the next 
succeeding section. 


Sec. 39. In case such defendant, his heirs, devisees, executors, administra- 
tors, or assigns, as the case may require, shall within six months after being 
notified of the decree aforesaid, and within two years after such decree shall 
have been made, petition the court to set aside said decree, and pay or secure 
to be paid such costs as the court may think proper to direct, then in such case 
the person so petitioning may be permitted to appear and answer the complain- 
ant’s original petition, and such proceedings shall thereupon be had as if said 
defendant had appeared in due season and no decree had been made; but the 
title to any real or personal estate the subject of the former decree, which by it, 
or in consequence of it, shall have passed into the hands of a bona fide pur- 
chaser, shall not be affected by any proceedings under this section. 

Sec. 40. Or such defendant may, within the times aforesaid, file his petition 
in the said court for an account and settlement of the amount which was really 
due and owing to the complainant at the time of the decree, and to compel the 
said complainant to refund what he may wrongfully have recovered and re- 
ceived, together with interest from the time of the receipt thereof with costs of 
suit. In either of the cases mentioned in this or the preceding sections, the 
court may make such final decree in the premises as justice requires. 

Sec. 41. In case neither of the measures provided in the two preceding 
sections be adopted and pursued by the defendant within the times therein pre- 
scribed, the decree shall be confirmed, which confirmation shall relate. back to 
the time of making such decree, and such decree shall be executed and performed 
as in cases where the defendant shall have duly appeared. 

Sec. 42. A decree of a court of chancery shall have the same operation, 
force, and effect, from the time of its being pronounced, as a judgment at law. 

Sec. 43. It shall not be necessary to enroll any decree or dismission in a 
court of chancery, but immediately after any decree shall have been pronounced 
the petition, answer, and all other proceeding in the cause shall be attached 
together by the clerk of the court and filed in his office, together with a fair 
engrossed copy of such decree or dismission, and also the report and decretal 
order therein, but without any recital of the pleadings; and after the same is 
signed by the court, the clerk [112] shall annex it to the petition, answer, and 
pleadings, which shall be of the like effect as if the same had been enrolled. 

Sec. 44. When a decree shall be made for a conveyance, release, or acquittance 
in any court of chancery, and the party against whom the said decree shall 
pass fails to comply therewith by the time appointed, such decree shall be con- 
sidered and taken in all courts of law and equity to have the same operation 
and effect and be as available as if the conveyance, release, or acquittance had 
been executed conformably to such decree. 

Src. 45. Where a decree in_chancery is made in relation to any real estate 
lying in a different county from that wherein such decree was rendered, said 
decree, in order to operate as a lien upon such real estate, must be recorded in 
the office of the register of deeds in the county where the real estate shall be 
situated. 

Sec. 46. Whenever a bill shall be filed for a foreclosure of a mortgage, the 
court may decree a sale of the mortgaged premises, or such part thereof as may 
be sufficient to satisfy the mortgage. 

Sec. 47. All sales of real estate under the decree of a court of chancery 
shall be made by the sheriff of the county where the premises lie, unless other- 
wise directed in said decree. 
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, Sec. 48. Deeds shall thereupon be executed by the person conducting such 
sale, which shall be valid and binding against all persons who are bound by the 
decree of the court.. 


Sec. 49. The proceeds of such sale, after payment of the debt and costs, 
shall be brought into court for the use of the person who may be entitled there- 
to, subject to the order of the court. 


Sec. 50. If such proceeds shall be insufficient to satisfy said debt and costs, 
the person conducting such sale shall return that fact to the court, and there- 
upon execution may issue against any property of the defendant as in actions 
at law. 


Sec. 51. No suit in chancery shall abate by reason of the death of some of 
the complainants or defendants, where the cause of action will admit of sur- 
vivorship; but in case the death of such persons shall be suggested and satis- 
factorily shown to the court, the said suit shall proceed in favor of or against 
the survivors as the case may require. 


` Sec. 52. If the cause of action will not admit of survivorship, the suit (in 

case of the death of a defendant) shall abate only as to the persons so dying 
as aforesaid, and the complainant may proceed without reviving the suit against 
the representatives of the deceased, or against any other person who shall have 
become interested therein by reason [113] of such death, but no order or decree of 
the court shall bind a person not a party thereto. 


Sec. 583. But if the complainant prefers making the representatives of the 
deceased party, or any other person who shall have become interested in con- 
sequence of such death, a party to such suit, no petition of revivor shall be 
necessary, but the court may order the suit to stand revived. 


Sec. 54. If the representatives of the deceased party, or the parties in in- 
terest by reason of sueh death, shall not appear and put in their answer, or 
signify their diselaimer of the suit within the time to be fixed by the court, the 
eomplainant may eause their appearance to be entered, and in such ease the 
answer of the deceased party, if one shall have been put in, shall be deemed 
the answer of the new parties aforesaid, and if no such answer shall have been 
put in, the petition of the complainant shall be taken as confessed against such 
new parties as aforesaid. 


Sec. 55. If any of the complainants shall die pending a suit wherein the 
cause of action shall not survive, the persons interested by such death may, on 
affidavit thereof and motion in open court, be entered as complainants in the 
suit, and may be permitted to amend the petition as their interests may require 
upon the payment of the costs occasioned by such amendment. To this amend- 
ment the defendants shall answer, and the suit shall proceed as in ordinary 
cases. 


Sec. 56. In case the persons interested, in consequence of the death of one 
of the complainants aforesaid, shall not within ninety days after such death 
cause themselves to be entered as complainants, as provided in the preceding 
section, then the surviving complainant, if there be one, may insert his name 
as complainant in the suit and the cause shall proceed as in ordinary cases. 


Sec. 57. The courts may make rules for proceedings in taking a petition as 
confessed, and also for the proceedings necessary to entitle either party to a 
decree or order of such court against the opposite party by default, in every 
case not otherwise provided for by law. 


Sec. 58. The court from time to time may make, alter, amend, or revoke 
any rule of practice so as to obviate doubts, advance justice, and expedite 
suits in the said court, provided the same be not contrary to law. 

6 
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Sec. 59. Any judge in vacation may make orders of reference to a master | 
in any cause depending in chancery which is ready for such reference, but the 
party applying for such order must have given rea-[114]-sonable notice to the op- 
posite party, or his solicitor, of the time and place at which the application for 
such order will be made. 


Sec. 60. The said courts shall have power to enforce their decrees and orders 
by attachment. sequestration, or by such final process against the property or 
person of the defendant as may be had on a judgment at law. 


Sec. 61. Such process shall be obeyed, executed, and returned, by the sher- 
iff or other officer to whom it shall have been directed, in like manner and under 
the same penalties as'is provided in cases of process issuing from a court of law. 


Sec. 62. In all cases where judgments at law or decrees in chancery may 
have been obtained and rendered against any person, who shall not have prop- 
erty subject to levy on execution sufficient to satisfy such judgment or decree, 
but who may have any equitable interest in real estate, or any interest or stock 
in any incorporated company, or any money, contracts, judgments, decrees, 
debts, or choses in action, due to him, or which may become due, or moneys, 
goods, and effects in the hands or possession of any person or body corporate, 
the same may be subjected in chancery to the payment of such judgment or 
decree. 


Sec. 63. Applications may be made to the court, in the county where such 
judgment or decree was rendered, or where said lands lie, to subject all or any 
of the interests enumerated in the preceding section to the payment of the 
judgment or decree aforesaid, according to the usual course of proceeding and 
known usages of courts of chancery. 


Sec. 64. The said courts shall deeree sales and enforce all necessary trans- 
fers and conveyances to vest in any person, purchasing or taking under such 
decree, all the right, title, and interest of the said debtor in the interests sold 
or the subject of the decree, at the time of the service of process in such case, 
to be held in the same manner such debtor held the same. 


Sec. 65. The sale of all equitable interests in real estate shall be conducted 
as far as practicable in the same manner as is provided by law for the sale of 
real estate. 


Sec. 66. Where a suit in chancery is brought for the recovery of any money 
or damages, a writ of attachment may be issued under the same circumstances 
and upon like conditions as in actions at law; and the proceedings against gar- 
nishees and in all other respects shall, as far as the nature of the case will ad- 
mit, be made to conform to the corresponding proceedings in actions at law. 


[115] Sec. 67. Any party complaining of any decree made by a district court, 
may appeal therefrom to the supreme court within thirty days from the time 
such decree shall have been entered in the minutes of the court. 


Sec. 68. Every such appeal shall be made by serving notice thereof on the 
solicitor of the opposite party, and on the clerk of the court where the decree 
was entered. 


Sec. 69. Upon being served with such notice, said clerk shall forthwith 
certify up to the clerk of the supreme court all the papers and proofs in the 
cause, which may be in his possession, together with a transcript of the record 
in the cause. 


Sec. 70. Such appeal shall not operate as a stay of proceedings upon the 
decree, unless the appellant will give security in such sum as a judge of the 
supreme court shall direct, conditioned to pay, satisfy, and perform the decree 
or final order of the supreme court, and all costs, in case the decree or final 
order of the district court shall be affirmed. 
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Sec. 71. If such decree or final order shall be affirmed as aforesaid, the 
supreme court may award such damages against the appellant as they may think 
proper, not exceeding twenty-five per cent on the amount of the money or other 
subject matter of such decree. 


Sec. 72. No lien created by the decree of a district court shall be vacated 
or removed by the appeal aforesaid, but shall remain until the final adjudication 
of the cause in the supreme court. 


Sec. 73. Petitions for a rehearing shall be signed by counsel and preferred 
within thirty days after the making of an order on the hearing; and the prayer 
cf such petitions shall be allowed at the discretion of the court that made the 
said order, or of a judge thereof if in vacation. 


Sec. 74. Any person who was a party to a decree of a court of chancery, 
his heirs, executors, or administrators, may file a petition for a review of the 
proceedings in which such former decree was rendered, at any time within five 
years next after rendering such decree. : 


Sec. 75. If the petition for a review be brought upon errors of law appearing 
in the body of the decree or proceedings themselves, it may be filed as an original 
proceeding in chancery as a matter of course. 


Sec. 76. But if the petition for review be brought upon the discovery of 
new matter since the hearing on the former decree, it shall only be filed with 
the leave of the court to which the same is exhibited. 


Sec. 77. In either case the court, on motion, may at their discre-[116]-tion stay 
their proceedings on the former decree until the further order of the court, 
or until a final decree is made on the petition for review. 


Sec. 78. The motion to stay proceedings must be made af the term at which 
the petition for review is exhibited and (with leave) filed, or if filed in vacation, 
then at the next succeeding term. 


Sec. 79. If proceedings are decreed to be stayed, the court shall require 
seeurity to be first given as in case of appeals. 


Sec. 80. If proceedings are not stayed by order of the court, the party 
against whom such former decree was rendered shall fully comply therewith, 
and the court may, if they deem it necessary, require security for costs to be 
given on the petition for review. 

Sec. 81. The several district courts, or any judge of the supreme court, in 
vacation, may grant writs of injunction in cases allowed by the general usages 
of courts of equity. 

Sec. 82. In all cases the person making application for an injunction must 
give sufficient security in such amount as the court or judge shall direct, condi- 
tioned that the complainant will compensate the defendant for all damages 
. he may sustain in consequence of the injunction having been granted without 
sufficient cause. 

Sec. 83. If the injunction be to stay proceedings at law, the bond, in addi- 
tion to the requirements of the preceding section, shall be conditioned to pay 
all money and costs due or to become due to the plaintiff at law. 


Sec. 84. The writ of injunction may be directed and tested like a summons, 
and served by the proper officer in the same manner as a summons. 

Sec. 85. If such injunction be disobeyed, the court or judge by whom it 
was granted may direct an attachment to be issued to bring the person guilty 
of the contempt forthwith before the said court or judge; and unless sufficient 
cause to the contrary be then shown, the offending party may be punished by 
fine not exceeding two hundred and fifty dollars, and by imprisonment until 
the offender shall give to said court or judge satisfactory security that he will 
do so, or until he be otherwise legally discharged. 
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Sec. 86. After filing his answer, the defendant at any general or special 
term may move for a dissolution of the injunction, or he may move to dismiss 
the proceedings without filing such answer. 

Sec. 87. The court upon the motion to dissolve may receive affidavits on 
the part of the complainant, and may make such order in the premises as they 
may deem proper. 

[117] Sec. 88. The court in continuing or dissolving the injunction may require 
such security from either party, or impose such other terms and conditions, as 
may be deemed just and equitable. 

Sec. 89. Either of the district courts, or any judge of the supreme court. 
may grant writs of ne exeat to prevent the departure of any defendant out of 
this territory, until security be given to perform the decree in the cause then 
pending: the amount and sufficiency of such security to be determined by any 
such court or judge. 

Sec. 90. No such writ shall be granted but upon petition filed, with an affi- 
davit annexed of the truth of the allegation eontained in said petition. 

Sec. 91. This writ being in the nature of equitable bail, shall not in general be 
granted upon a legal demand, nor under circumstances dissimilar to those which 
would entitle the plaintiff to bail at law. 

SEc. 92. If the defendant by his answer shall satisfy the court or judge 
aforesaid that there is no reason for his restraint, or if he shall give security to 
perform the decree, the writ may be discharged, otherwise he shall be committed 
to jail in the same manner as when arrested by virtue of a capias. 

Sec. 93. Petitions in chancery for the purpose of perpetuating testimony 
shall set forth specially the subject matter relative to which such evidence is 
to be taken, and the names of the parties if known to the complainant, but if 
not known they shall be described as accurately as possible. Such parties shall 
be brought into court like defendants in other cases. 

Sec. 94. Previous to the order for taking depositions to perpetuate testi- 
mony, the party applying therefor shall file with the court the names of the 
witnesses and the interrogatories to be propounded to each. The other party 
may file cross interrogatories. All which shall be forwarded to the person who 
is to take the depositions, and returns made in the same manner as provided for 
taking depositions in suits at law already pending. 

Sec. 95. The original depositions, or a certified copy thereof, shall be evi- 
dence in any suit in law or equity which may be thereafter litigated between the 
parties to such petition, or their privies, relative to the subject matter thereof, 
provided the deponent cannot be obtained to testify. 

Sec. 96. After filing a petition in chancery to perpetuate testimony, or 
otherwise, and upon proof that either party will be in danger of losing the 
testimony of any witness by death, removal, or bodily infirm-[118]-ity, and also 
that the other party has received reasonable notice of the time and place of making 
the application, the court, or any judge thereof in vacation, may make and 
cause to be filed among the records in such cause an order for taking the de- 
position thus sought for and deemed necessary, in such manner as the said court 
or judge shall deem proper; and in case such witness cannot be procured at 
the regular time of taking testimony in the cause, or if he shall then be in- 
capable of testifying on account of mental or bodily infirmity, such deposition 
shall have the same force and effect as though it had been taken in the ordinary 
manner. 


Approved January 23, 1839. 
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CHAPTER 28. 
CONSTABLES. 


AN ACT for the election of constables, and defining their duties. 


SECTION. SECTION. 
1. Election and number. 4. Failing to give bond office to be va- 
2. Oath, and before whom taken. cated, 
3. Bond and security. 5. Duties. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be elected, at each annual election in each or- 
ganized county in this territory, a number of constables equal to the number 
of magistrates appointed in each county in this territory, who shall continue 
in office one year and until their successors are elected and duly qualified : 
provided, that if a vacancy shall happen, the county commissioners may fill 
such vacancy by appointment. 


Sec. 2. Every constable, before he enters upon the discharge of the duties 
of his said office, shall take the following oath or affirmation :—‘‘I do solemnly 
swear (or affirm as the case may be) that I will faithfully discharge the duties 
of constable within the county of ——————- according to the best of my abilities, 
and that I will well and truly pay over to the proper person all moneys which 
may come into my hands as such constable;’’ which oath or affirmation shall be 
taken before any [119] clerk or judge of the district court, or before a justice of 
the peace of said county, and the person administering such oath shall make out 
a certificate thereof and cause it to be filed in the office of the clerk of the board 
of county commissioners of the proper county. 


Sec. 3. It shall be the duty of every constable previous to taking the oath 
aforesaid to execute to the acceptance of the board of county commissioners a 
bond with good and sufficient freehold security, payable to the county treasurer, 
and his successors in office in the penal sum of five hundred dollars conditioned 
for the faithful performance and discharge of the duties of his office as consta- 
ble, and for the safe keeping and paying over, according to law, to the proper 
person all sums of money that may come into his hands by virtue of his said 
office, which bond shall be filed by the clerk of the board of county commis- 
sioners as aforesaid, for the benefit of each and every person, or persons, bodies 
politic or corporate, who may sustain injury by reason of the official conduct 
of such constable, which bond shall not be void on the first vacancy, but may 
be put in suit from time to time, at the instance, and for the benefit of any 
party injured, as often as the condition thereof may be broken. 


Sec. 4. If any constable shall not within twenty days after receiving his 
certificate of election take the oath, and give bond as aforesaid, the said con- 
stable shall not be permitted after that time to be qualified or to take his said 
office, but the said office shall be considered as vacant, and shall be filled by 
the board of county commissioners as in this act provided. 

Sec. 5. It shall be the duty of every constable to apprehend and bring to 
justice all felons and disturbers of the peace; to suppress all riots and unlawful 
assemblies and in other respects to keep the peace in the county wherein he shall 
have been elected, and also to serve and execute all warrants, writs, precepts 
and other process to him lawfully directed and in all respects to do and perform 
all things appertaining to the office of constable within this territory. 

Approved, January 24, 1839. 
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[120] CHAPTER 29. 


COUNTY COMMISSIONERS. 
AN ACT to legalize the acts of county commissioners. 


SECTION. SECTION. 


1. Acts heretofore done made valid. 2. Transcripts from records evidence 
Proviso. in court. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all the acts of the respective boards of county commision- 
ers within this territory, heretofore done or performed, shall be deemed legal 
and valid in law, so far as the same were not done in violation of some pro- 
hibitory law of this territory, or of the Congress of the United States. 


Sec. 2. That a transcript from the records or books of said board of county 
commissioners, signed by the clerk of their board, with the seal of the said 
board of commissioners to the same annexed, shall be legal evidence of the ac- 
tion of the respective boards of commissioners in any court of record or before 
any judicial tribunal in this territory. 


Approved, January 25, 1839. 


CHAPTER 30. 
COUNTY COMMISSIONERS. 
AN ACT making the clerk of the board of county commissioners, elective by the people. 


SECTION. SECTION.’ 


1. Time of election, term of office, and 4. Forfeiture for failure to deliver over 
bond. books, papers, etc. 
2. Places of holding elections. 


5. Repealing clause. 
3. Contested elections. 

Be it enacted by the Council and House of Representatives [121] of the Territory 
of Iowa: 


Section 1. That an election shall be held on the first Monday in August next, 
and on the first Monday in August, one thousand eight hundred and forty-four, 
and on the first Monday in August in every second year thereafter, in each 
county in this territory, for a clerk of the board of county commissioners; and 
the clerks so elected, shall continue in office for two years, and until their suc- 
cessors shall be elected and qualified to office; and previous to their entering 
upon the duties of their respective offices, they shall take and subscribe an oath, 
and enter into bonds as is now required by law. 


Sec. 2. The election provided for in this act, shal] be held at the same places, 
and conducted in all respects as is now provided for by the law regulating gen- 
eral elections; and vacancies shall be filled in the same manner, provided said 
board may appoint a clerk pro tempore, whose term of service shall continue until 
a clerk shall be elected and qualified as provided for in this act. 
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SEC. 3. In all contested elections of the before mentioned officers, it shall 
be settled as provided for in the act in relation to contested elections. 


Sec. 4. Every clerk who shall neglect or refuse to deliver over to his suc- 
cessor in office, all papers, books, and moneys, in his possession, as well as all 
and everything appertaining to his office, shall forfeit and pay any sum not 
exceeding five hundred dollars, nor less than twenty-five dollars, to be recov- 
ered as in action of debt, in any court having jurisdiction of the same. 


Sec. 5. All acts and parts of acts, authorizing the county commissioners to 
appoint clerks, be and the same are hereby repealed. 


Approved, February 16, 1842. 


CHAPTER 31. 
COUNTY COMMISSIONERS. 


AN ACT organizing a board of county commissioners in each county. 


SECTION. SECTION. 
1. Board established and number of 13. Collectors or other officers not to 
commissioners, purchase at a discount. 
2. Manner of electing and term of sger- 14. Appeals from the decisions of the 
vice of commissioners, board to district court. 
3. Oath of commissioners. 15. Rooms for district court to be pro- 
[122] 4. Made a body politic, style, pow- vided by commissioners. 
ers and duty. 16. Books and stationery to be provided 
5. Time and place of meeting. for county officers. i 
6. When a question shall be continued 17. Board may hold extra sessions. 
and vacancies in the board. 18. Elections of boards under former 
7. Board to inspect assessors books and acts not vitiated by this. 
levy tax. 19. Compensation of commissioners. 
8. To use & geal, further duties, pen- 20. Oath and bond of clerk. 
alty for neglect, etc. 21. Suit may be instituted upon same. 
9. What suits are and are not affected 22. Certifled copy of valuation of taxable 
by this act. property by commissioners trans- 
10. Duties of the clerks of boards. mitted to territorial auditor by 
11. County orders and the payment of clerk, 
taxes. 23. County orders issued by clerk. 
12. To be received by collectors. 24. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That there shall be and hereby is organized in each county in 
this territory, a board of county commissioners, for transacting county busi- 
ness, to consist of three qualified electors, any two of whom shall be competent 
to do business, to be elected by the qualified electors of the several counties 
respectively. The election shall be at the time and places of the general election 
of each county. x 


Sec. 2. At the first election in pursuance of this act, the person having the 
highest number of votes, shall serve three years, the person having the next 
highest number of votes shall serve two years, and the person having the next 
highest number of votes, shall serve one year, and thereafter annually one 
commissioner shall be elected, who shall serve three years, and each commis- 
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sioner elected according to the provisions of this act, shall continue in office 
until his successor is elected and qualified. But if two or more persons shall 
have an equal number of votes as above, their grade shall be determined by 
lot, by the clerk, in the presence and under the direction of the sheriff of 
their respective counties. 


Src. 3. Each person elected as a commissioner, shall on receiving a certificate 
of his election, take an oath faithfully and impartially to discharge the duties 
of his office as such commissioner, before some person legally authorized to ad- 
minister the same; which oath being certified on the back of such certificate, 
under the hand and seal of the per-[123]-son administering the same, shall be suf- 
ficient authority for such commissioner to take his seat with, and act as a member 
of the board during the time for which he was elected. 


Sec. 4. The county commissioners thus elected and qualified, shall be con- 
sidered a body corporate and politic, by and under the name and style of 
‘‘the board of commissioners of the county of " (naming the county) 
and as such, by and under such name and style may sue and be sued, plead 
and be impleaded, defend and be defended, answer and be answered unto, in 
any court either in law or equity; and they shall have authority: 


First. To provide for the erecting and repairing of court houses, jails 
and other necessary public buildings for the use of the county. 


Second. To lay out, discontinue or alter county roads, highways and other 
ways, and to do all other necessary acts relating thereto. 


Third. To license ferries and fix the rates of ferriage, and to grant licenses 
to innholders, retailers of spirits, and other liquors, and common vituallers, 
and to do all other acts relating to licensing houses which are or may be pro- 
vided in the laws regulating licenses, except in the limits of such incorporated 
cities or towns as by law have or may have the power of regulating licenses. 


Fourth. To fix the amount of taxes to be assessed according to the pro- 
visions of the revenue law, and cause the same to be levied and collected. 


Fifth. To examine, allow and settle all accounts, of the receipts and ex- 
penditures of the money of the county. 


Sixth. To have the care of the county property, and the management of 
the county funds and business, except in cases otherwise provided for; and 
they shall have no other powers except such as are or may be given by law. 
And in all cases where their respective counties may have been injured, or 
may hereafter be injured in their goods, chattels, lands, tenements, rights, 
eredits, effects, or contracts, such commissioners shall, and may, by and under 
their corporate name and style, without setting out their individual names, 
bring any suit or suits, action or actions, either in law or equity, which may 
be best calculated to obtain redress, for any such injury in the same way 
and manner that private individuals might or could do; and may, in like way 
and manner, by and under their corporate name and style, be sued by any person 
or persons having any manner of claim against such county: provided, that every 
person or persons having any claim or claims against any county shall first 
present the same to the board of county commissioners for payment, [124] and if 
any such person or persons shall feel aggrieved by the decision of said board, 
they shall have the right to appeal to the district court, as hereinafter provided 
in this act. . 


Sec. 5. ‘The board of commissioners shall meet at the court house in each 
and every county, or at the usual place of holding the district court in such 
eounty for the purpose aforesaid, on the first Monday in April, July, October 
and January, in each and every year, and may sit six days at the July term, 
and four days at each of the other terms if the business of the county shall 
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require it: provided, however, if the district court shall meet on any of the 
before mentioned days, the commissioners shall meet on the Monday preceding. 


Sec. 6. When two only of the members shall be present at the meeting of the 
board, and a division shall take place on any question, it shall be continued until 
the next meeting before it shall be finally determined. When any vacancy shall 
happen in the office of commissioners, the clerk being notified of the same, shall 
immediately direct the sheriff of the county, whose duty it shall be to order 
an election to be holden for the purpose of filling such vacancy, thirty days’ 
previous notice of such election being first given, either by publishing the same 
in the county newspaper or putting up notices in three different public places 
in said county: provided, such vacancy happen four months previous to any 
annual election. 


Sec. 7. It shall be the duty of the board of commissioners, at their July 
session in each year, to receive and inspect the assessors books, and levy a county 
tax according to law, and cause their clerk to make out a duplicate for collec- 
tion accordingly. 


Sec. 8. The commissioners of each county respectively, shall have and use a 
common seal for the purpose of sealing their proceedings, and copies of the 
same, when signed and sealed by said commissioners, and attested by their 
clerk, shall be good evidence of such proceedings on the trial of any cause in 
any court in this territory. The commissioners aforesaid, at their session in 
January, or when the district term prevents their meeting in January, then 
at their first meeting thereafter in every year, shall make a fair and accurate 
statement of the receipts and expenditures of the preceding year, which state- 
ment shall contain a full and particular description of each item, from whom, 
and on what account received, and to whom and en what account expended, 
together with an accurate statement of the actual condition of the finances of 
the county at the end of each fiscal year, including all debts and liabilities of 
every description, and the assets and other means to discharge the [125] same, 
and have the same set up at the court house door, and at two other publie places in 
their: county respectively, and publish in some newspaper in their county, if 
there be any, three weeks. And if the said commissioners, or either of them, 
after accepting their appointment shall neglect or refuse to do his or their duty 
in office, he or they so offending, shall on conviction, by indictment before the 
district court of the proper county, be fined in any sum not exceeding two hun- 
dred dollars. 


Sec. 9. All suits, pleas, complaints, prosecutions and proceedings which may 
be pending in any court, to be tried for or against any board of county com- 
missioners previous to the taking effect of this act, shall be prosecuted to final 
judgment, and execution in the same name and manner as the same might have 
been done had this law not been passed; and all contracts either written or 
verbal, made by such board of county commissioners, previous to the taking 
effect of this act, shall remain valid in law and equity, and suit may be there- 
upon brought in the same way and manner as the same might have been, had 
this act not been passed. 

Sec. 10. It shall be the duty of the clerk of the several boards of commis- 
sioners to keep fair books, wherein shall be kept the accounts of the county, 
to attest all orders issued by the board for the payment of money, and enter 
the same in numerical order in a book to be kept for that purpose, and shall 
copy into their said books the reports of the treasurer, of the receipts and dis- 
bursements of their respective counties; and whenever the duplicate shall be 
put into the hands of the collector, it shall be the duty of the said clerks to 
send a statement of the sum wherewith such collector stands charged to the 
county treasurer; at the close of each term of said board, to furnish the county 
treasurer with a list of all orders passed to the credit of individuals during 
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the terms aforesaid, giving the number of the order, the name to whom pay- 
able, and the amount thereof, and it shall be the duty of the treasurer to list 
the same in an order book to be kept by him for that purpose, and to settle and 
pay such orders by senority, or reserve funds for such payment, in all cases 
except where the same have been received in payment of taxes. 


Sec. 11. When the holder of an attested county order, in his own name, 
of a larger amount than his county tax, is desirous of appropriating a part of 
such order to the payment of such tax, he is hereby authorized to apply to the 
elerk of the board of commissioners, whose duty it shall be to give to the holder 
of such order, and in exehange [126] therefor, two or more attested county orders, 
making together the same amount with the original order, which shall be 
thereupon cancelled. And such clerk shall insert in every such order that the 
same, with others were so given in exchange to (naming the person) for such 
original order, together with the number and amount of such original order, 
one of whieh orders shall be for the amount of his tax, and shall appear on 
its faee to have been intended for the payment thereof. 


Sec. 12. Every collector of county taxes is hereby required to receive any 
regularly attested county order made by the board of commissioners, when 
the same may be tendered to him by any person in payment of such persons 
taxes, due such county. 


Sec. 13. No collector or other person doing county business, shall either 
directly or indirectly purehase or receive in payment, exchange, or in any way 
whatever. any demand against his county, or any county order. for a claim 
allowed by the board of commissioners. at any time during the period for 
which he may be elected, for a less. amount than that expressed on the face of 
such order or demand against the county, and every person elected or ap- 
pointed to do county business, before entering upon the duties of his 
office, shall take an oath not to violate the provisions of this section. And 
any collector or other person doing county business, offending against the pro- 
visions of this section, on conviction thereof, upon indictment or presentment, 
shall be fined for every such offense in a sum not exceeding five hundred 
dollars. 


Sec. 14. From all decisions of the several boards of commissioners, there 
shall be allowed an appeal to the district court by any person or persons ag- 
grieved. and the person or persons so appealing shall take the same within 
thirty days after such decision, by giving bond with security, to the acceptance 
of the clerk of said board, conditioned for the faithful prosecution of such 
appeal, and the payment of costs already accrued, and which may thereafter 
accrue, if the same shall be adjudged by the said court to be paid by such 
appellant, and the clerk shall record such appeal with the cases pending in 
the district court within twenty days after the taking of such appeal. 


Sec. 15. In any county where there is no court house provided, it shall be 
the duty of the board of commissioners to provide suitable rooms for the hold- 
ing of the district court of said county. 


. Sec. 16. It shall be the duty of the board of commissioners to provide all 

books and stationery necessary for the use of said board; all books and sta- 
tionery necessary for the use of the recorder of deeds, [127] county surveyors, 
and all hooks and stationery necessary for the use of the clerk of the district court, 
the probate court, and treasurer. 


Sec. 17. The said board of commissioners are hereby authorized to hold extra 
sessions in ease they may think the business of the county requires the same: 
provided, that such extra sessions shall not exceed six days in any one year, 
and notice from any two of the said commissioners to the third, shall be con- 
sidered a sufficient call for said extra session, due notice thereof being given. 
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Sec. 18. Nothing in this act contained shall be so construed as to vitiate or 
vacate the elections already, held for commissioners, but they shall continue in 
office during the term for which they were elected, and until their successors 
are elected and qualified. 


Sec. 19. That the county commissioners shall receive two dollars and fifty 
cents per day, for every day necessarily employed under the provisions of law. 


Sec. 20. That upon the taking effect of this act, the commissioners’ clerk, 
in each of the counties in this territory, is hereby required to execute a bond 
with two or more securities, to the acceptance of the board of county eommis- 
sioners of the proper county, in the penal sum of two thousand dollars, payable 
to the territory of Iowa, and conditioned for the faithful discharge of the 
duties of his office, and shall also take and subscribe an oath or affirmation, to 
be endorsed on said bond, that he will faithfully and impartially discharge the 
duties of his office to the best of his skill and ability; which bond so endorsed 
shall be deposited with the county treasurer and be by him carefully pre- 
served. 


Sec. 21. That suit may be instftuted on such bond against the commissioners 
clerk and his securities, in the name of the territory of Iowa, and for the use 
of the territory, county or any party or person injured by the misconduct 
in office of said clerk, or by the omission of any duty required of him by law. 
The clerk of the board of county commissioners shall have the power to appoint 
a deputy, whose acts he shall be responsible for, and to administer all oaths 
necessary in the discharge of the duties of his office. 

Sec. 22. The clerk of the board of commissioners for each county, shall on 
or before the tenth day of December, in each year, certify under his hand, 
and transmit to the auditor of public accounts, by mail, the aggregate valu- 
ation of the taxable property of the county, as taken from the corrected valu- 
ation of the assessment rolls for that year, as corrected and equalized by the 
commissioners. 

[128] Sec. 23. That the clerk of the board of county commissioners is hereby 
authorized to issue county orders, when the proper voucher required by law 
is presented to him, in all cases where the amount to be paid is fixed by law, 
and shall file said voucher in his office. 

Sec. 24. That all acts and parts of acts coming within the purview of this 
act, be and the same are hereby repealed. 

Approved February 15, A. D. 1843. 
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CHAPTER 32. 


COUNTY COMMISSIONERS. 


AN ACT authorizing the several boards of county commissioners to grant permits for 
constructing dams across navigable rivers. 


SEcTION. SEcTION. 

1. Permits granted, with proviso. 7. Dams obstructing navigation de 

2. Persons applying for permit to give clared nuisances. 
bond. 8. Dams already constructed injuring 

3. Liable to suit for obstruction of navi- navigation deciared nuisances and 
gation. abated. 

4. Penalty for wilful injury to dams. 9, Tax for permit. 

5. Location of dams. 10. Manner of obtaining it. 

6. Locks constructed. 11, »Act in force from passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the several boards of county commissioners in this territory, 
be and the same are hereby authorized and empowered to grant permits for 
the construction of dams across any navigable river within the limits of their 
respective counties, to any person or association of persons applying for the 
same, for any term of years not exceeding fifty, under such restrictions and 
regulations as hereinafter provided: provided, that no permit granted under 
the provisions of this act, shall authorize the person or persons obtaining the 
same, to obstruct in any manner the navigation of the river across which the 
dam is sought to be constructed, and the said boards of commissioners shall 
have and exercise a supervisory control over all dams in their respective 
counties, so as to provide, at all times, for the free [129] passage, without delay, 
of all steam, keel and flat boats, rafts and other water crafts. 


Sec. 2. Before any permit shall be granted as aforesaid, the person or per- 
sons applying for the same shall enter into bond to the board of commissioners 
of the proper county, with good security, to be by the said board approved, in 
the penal sum of $2,000 dollars, conditioned for the prompt payment of any 
and all damage sustained by any person or persons, in consequence of any 
obstruction to navigation occasioned by said dam, which bond shall be filed in 
the office of the clerk of said board, and upon a breach of its condition may be 
put in suit by any person injured thereby. 


Sec. 3. Any person injured by any obstruction to navigation occasioned by 
the construction of any dam across any navigable river, shall be entitled to a 
judgment of double the amount of damage he may prove to have sustained, 
against the obligors in the bond mentioned in the next preceding section, and 
said judgment, when obtained, shall operate as a lien upon the property in 
the dam and mills and machinery connected therewith, from the time the 
damage was sustained until the satisfaction of such judgment: provided, that 
the suit for the recovery of damage sustained as aforesaid, shall be commenced 
within six months after the happening of the injury. 


Sec. 4. And if any person shall wilfully and maliciously injure any dam 
across any river as aforesaid, such person so offending shall be deemed guilty 
of a misdemeanor, and upon conviction thereof, before any court of com- 
petent jurisdiction, shall be fined in any sum not exceeding one hundred dol- 
lars, and in default of payment shall stand committed until the fine and costs 
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be paid, or otherwise discharged according to law, and shall moreover be liable in 
an action of trespass to the party injured in treble damages. 

Sec. 5. No two dams shall be nearer than two miles of each other, unless 
the board of commissioners of the proper county, shall, for good cause, other- 
wise direct. 

Sec. 6. Every dam authorized by this act shall contain a good and con- 
venient lock, not less than thirty-five feet in width, and not less than one hun- 
dred and thirty-five feet in length, for the passage of steam, keel and flat 
boats, rafts, and other water crafts, which lock shall be the first part of the 
dam constructed. 

Sec. 7. All dams constructed under the provisions of this act, which shall 
in any manner obstruct the navigation of any river, are hereby declared to be 
publie nuisances. which may be abated in a summary [130] manner on applica- 
tion of the board of county commissioners to the district court, at the expense of 
the proprietors thereof, for which the obligors, in the bond hereinbefore men- 
tioned, shall he liable. 

Sec. 8. All dams now constructed, or to be constructed under any charter 
from the legislative assembly, now granted, across any navigable river in this 
territory (with the exception of those across Cedar and Skunk and also that 
part of Turkey running through Clayton county above the mouth of Volga) 
which oceasion any obstruction to navigation, shall be abated in like manner, 
as in the next preceding section, if the obstruction complained of be not per- 
manently removed within a reasonable time after complaint, and notice by 
the board of commissioners. f 

Sec. 9. The several boards of commissioners are hereby authorized to tax 
and receive for each permit, granted under this act, any sum not exceeding 
one hundred dollars, for the use of the county. 

Sec. 10. Every person wishing to obtain a permit, under the provisions of 
this act, shall give thirty days public notice of his intended application for 
such permit, either in some newspaper published in the county, or by written 
advertisements posted up in three or more public places in said county. 

Sec. 11. That this act shall take effect and be in force from and after its 
passage. 

Approved February 15, A. D. 1843. 


CHAPTER 33. 


UNORGANIZED COUNTIES. 


AN ACT in relation to that portion of country which is attached to the.several organized 
counties in this territory for judicial purposes. 


SEcTION. SEcTION. : 
1. Rights of inhabitants. 2. Proviso. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all the country that is at present, or may hereafter be at- 
tached to any of the organized counties in the territory, be, and the same is 
hereby attached for revenue, election and [131] judicial purposes, and the inhab- 
itants thereof shall be entitled to and enjoy all the rights and privileges of 
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the county or counties to which they are attached that they would be entitled 
to were they citizens proper of some organized county. 


Sec. 2. Provided, that nothing herein contained shall be so construed as to 
authorize the authorities of any county in this territory to lay out or open 
any publie road or highway, or to make any publie improvement whatever, 
beyond the line to whieh the Indian title to the land has been or may hereafter 
he extinguished. 


Sec. 3. This act to take effect from and after its passage. 
Approved July 28, A. D. 1840. 


CHAPTER 34. 


UNORGANIZED COUNTIES. 


AN ACT to establish new counties and define their boundaries tn the late cession from the 
Sac and Fox Indians, and for other purposes. 


SECTION. . SECTION. 
1. Boundaries of Davis county. | 10. Boundaries of Tama. 
2. Boundaries of Appanoose. 11. Boundaries of Black Hawk. 
3. Boundaries of Wapello. 12. Boundaries surveyed. 
4. Boundaries of Kishkekósh. 13. Justices of the peace appointed, their 
5. Boundaries of Keokuk. powers and duties. 
6. Boundaries of Mahaska. 14. May appoint constables. 
7. Boundaries of Iowa. x 
" 15. “Expenses of survey borne by new 
8. Boundaries of Poweshiek. counties 
9. Boundaries of Benton. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the following shall be the boundaries of a new county, 
whieh shall he ealled Davis, to-wit: beginning at the northwest eorner of town- 
ship seventy, north, range twelve west; thenee west on the township line be- 
tween township (70) seventy and (71) seventy-one to range sixteen west; 
thenee south on said range line to the Missouri state line; thence east on said 
line to the southwest corner of Van Buren county line, thence north with said 
line to the place of beginning. 

[132] Sec. 2. That the following boundaries shall constitute a new county to be 
called Appanoose, to-wit: beginning at the northwest corner of Davis, and run- 
ning west on the township line dividing townships (70) seventy and (71) sev- 
enty-one to range twenty west, thence south on said range line to the Missouri 
state line, thence on said line to the southwest corner of Davis county, thence 
north to the place of beginning, which county with that of Davis and all the 
territory lying west of Appanoose, shall be attached to Van Buren county for 
judicial, revenue and election purposes. 

Sec. 3. That the following boundaries shall constitute the boundaries of a 
new county which shall be called Wapello, to-wit: beginning at the north- 
west corner of Jefferson county, range (11) eleven and (12) twelve west, 
thence west on township line (73) seventy-three and (74) seventy-four to range 
line dividing ranges (15) fifteen and (16) sixteen; thence south on said line, 
to the northwest corner of Davis county; thence east, to the southwest corner 
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of Jefferson county; thence north, on range line dividing ranges (11) eleven 
and (12) twelve to the place of beginning. 

SEC. 4. That the following boundaries shall constitute a new county, to be 
called Kishkeekosh, to-wit: beginning at the northwest corner of Wapello 
county; thence west, on township line dividing townships (73) seventy-three 
and (74) seventy-four, to range (20) twenty west; thence south on said line 
to the northwest corner of Appanoose county; thence on the township line 
dividing townships (70) seventy and (71) seventy-one; thence east, to the 
southwest corner of Wapello county; thence north, to the place of beginning; 
which county with that of Wapello and the territory lying west shall be at- 
tached to Jefferson county for judicial, revenue and election purposes. 

Sec. 5. That the following shall be and constitute the boundaries of a new 
eounty, to be ealled Keokuk, to-wit: beginning at the northwest corner of 
Washington county, range ten west; thence west on township line dividing 
townships (77) seventy-seven and (78) seventy-eight, to range (14) fourteen 
west; thence south on said range line to township corners of townships (73) 
seventy-three and (74) seventy-four of ranges (13) thirteen and (14) fourteen 
west; thence east to the southwest corner of Washington county line; thence 
north to the place of beginning. 

Sec. 6. That the following shall constitute and be the boundaries of a new 
county, to be called Mahaska, to-wit: beginning at the northwest corner of Keo- 
kuk county ; thence west on township line dividing town-[133]-ships (77) seventy- 
seven and (78) seventy-eight, to range line eighteen: thence south. on range line 
dividing ranges (17) seventeen and (18) eighteen, to township corners (73) 
seventy-three and (74) seventy-four of ranges (17) seventeen and (18) eighteen; 
thence east on township line dividing townships (73) seventy-three and (74) 
seventy-four, to the southwest corner of Keokuk county; thence north, to the 
place of beginning; which county, with that of Keokuk and all the territory 
west, shall be attached to Washington county for judicial, revenue and election 
purposes. 


- 


Sec. 7. That the following shall constitute the boundaries of a new county 
which shall be ealled Iowa, to-wit: beginning at the corner of townships (77) 
seventy-seven and (78) seventy-eight, north of range (8) eight and (9) west; 
thence north on said line to corners of townships (81) eighty-one and (82) 
eighty-two; thence west to range (13) thirteen west; thence south, on said 
line to corners of townships (77) seventy-seven and (78) seventy-eight; thence 
east on township line dividing townships (77) seventy-seven and (78) seventy- 
eight to the place of beginning. 

Sec. 8. That the following shall constitute the boundaries of a new county, 
which shall be called Poweshiek, to-wit: beginning at the northwest corner 
of Iowa county, thence west along the township line to range (17) seventeen 
west; thence south on said range line to corner of townships (77) seventy- 
seven and (78) seventy-eight of range (16) sixteen and (17) seventeen; thence 
east to the southwest corner of Iowa county; thence north to the place of be- 
ginning, which county with that of Iowa, shall be attached with all the ter- 
ritory west to Iowa county for judicial, revenue and election purposes. 

Sec. 9. That the following boundaries shall constitute a new county and be 
called Benton, to-wit: beginning at the northwest corner of Linn county, 
thence west to range (13) thirteen west; thence south on said line to the corner 
of townships (81) eighty-one and (82) eighty-two of range (13) thirteen and 
(14) fourteen west; thence east to southwest corner of Linn county; thence 
north to the place of beginning. 

Sec. 10. That the following boundaries shall constitute a new county, and 
be called Tama, to-wit: beginning at the northwest corner of Benton county. 
thence west to range (17) seventeen west; thence south to the corner of town- 
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ships (81) eighty-one and (82) eighty-two of range (16) sixteen and (17) 
seventeen west; thence east to the southwest corner of Benton county, thence 
north to the place of beginning, which county with that of Benton and the 
territory west, shall [134] be attached to Linn county for judicial, revenue and 
election purposes. 


Sec. 11. That the following boundaries shall constitute a new county, and 
be called Black Hawk, to-wit: beginning at the northwest corner of Bu- 
chanan county, thence west to range fifteen west; thence south to the corner 
of townships (86) eighty-six and (87) eighty-seven, of range (14) fourteen and 
(15) fifteen west ; thence east to the southwest corner of Buchanan county, thence 
north to the place of beginning, and that all the territory north and west be 
attached to Delaware county for judicial, revenue and election purposes. 


Sec. 12. That so soon as the treaty made by Governor Chambers with the 
Sac and Fox Indians shall have been ratified by the United States senate, and 
the Indians removed from the late purchase, the board of county commis- 
sioners of each organized county to which any of the new counties is attached 
for judicial or other purposes, shall have the boundaries of any of the new 
counties surveyed and marked out as near as may be, to correspond with the 
spirit and meaning of this act; which boundaries shall remain as the county 
boundaries, until the country is surveyed by the United States, and that the 
township lines shall remain and be the county boundaries thereafter. 

Sec. 13. That the governor of the territory be and he is hereby authorized 
to appoint and commission as many justices of the peace in any of the new 
counties established by this act, and elsewhere, within the boundaries of the 
territory of Iowa, as defined by the acts of congress, except in organized coun- 
ties, as he may deem expedient, and each justice so appointed and commis- 
sioned, shall hold his office for the term of two years, and before entering upon 
the duties of his office, shall take an oath and enter into bond in the same manner 
as is required of justices of the peace elected in organized counties, so far as 
applicable; which bond shall run in the name of the board of commissioners 
and be approved by and filed in the office of the clerk of the district court 
of the county to which the district of country in which such justice may reside, 
may be attached for judicial and other purposes; and justices of the peace 
so appointed, commissioned and qualified, shall possess the same jurisdiction 
and powers in all eases whatsoever throughout the county or distriet of country 
for whieh they may have been appointed, as justiees duly eleeted and qualified 
in organized counties possess. 

Sec. 14. Each justice so appointed, commissioned and qualified, shall have 
the power of appointing two constables who shall take an oath and enter into 
bond in like manner as is required of constables [135] elected under the laws of 
the territory, so far as applicable, which bonds when executed to the approval of 
the justice, shall be filed in the office of the justice making the appointment. 

Sec. 15. And it shall be the duty of the new counties, and they are hereby 
required to refund all moneys that the old counties may have expended in 
having their eounty boundaries surveyed. 

Approved February 17, A. D. 1843. 
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CHAPTER 35. 
COURTS. 


AN ACT to repeal an act of the legislative assembly of the territory of Wisconsin, 
approved, January 19th, 1838. 


Section 1—Act concerning district courts repealed. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That ‘‘an act to amend an act, entitled an act concerning the 
supreme and district courts, and defining their jurisdiction and powers,’’ ap- 
proved January 19, 1838, concerning the commencement of actions in the district 
courts, be and the same is hereby repealed. 


Approved December 14, A. D. 1838. 


CHAPTER 36. 


COURTS OF PROBATE. 


AN ACT for establishing courts of probate. 


SECTION. SECTION. 
1. Courts established. 4. Appeal to district court and writs of 
2. Appointment of judges, term of ser- error. 


Vacancies, how filled. 
Fees and compensation. 
Temporary seals. 


vice, jurisdiction, oath of, etc. 


3. Time of holding courts, proceedings, 
seal, etc. 


mese 


[136] Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be established, in each organized county, in 
this territory, a court of record, to be styled the court of probate, to be held 
at the several seats of justice, of their respective counties; the jurisdietion 
whereof shall be co-extensive with the limits of the county, in which the judges 
shall be respectively appointed. 


Sec. 2. There shall be appointed, in each of the organized counties in this 
territory, some fit person, as judge of said court, who shall hold his office for 
the term of three years. And the said judges of probate shall severally have 
such jurisdiction over the estates of testators, or intestates, and such other 
matters, as they may be, or now are, invested with by law; and they shall, 
before entering on the duties of their respective offices, take an oath to sup- 
port the constitution of the United States of America, and faithfully and im- 
‘partially to discharge the duties required of them by law: and it shall be the 
duty of sueh judge of probate, before he shall enter on the duties of his office, 
to cause a record of said oath, and by whom administered, to be filed in the 
office of the clerk of the district court, of the proper county. 
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Sec. 3. The said courts shall sit, in their respective counties, on the first 
Mondays in every month, and at such other times, as extraordinary circum- 
stances mray require, and continue open until the business before them shall be 
disposed of. The said courts shall have a seal, and may issue all process nec- 
essary, under the hand and seal of the judge, and all such process shall bear 
date when issued. The said judge shall record all his proceedings, at length, 
in a book, or books, by him for that purpose furnished: for all necessary books, 
so furnished, and for such seal, the county commissioners, of the respective coun- 
ties, shall allow the judge of probate a reasonable compensation, to be paid out 
of the county treasury. 


Sec. 4. All matters of law and of fact, shall be determined by said court, when 
properly before it, and, in all cases, an appeal, or writ of error, shall lie to 
the district court of the county, to be prosecuted in the same manner as ap- 
peals and writs of error are, or hereafter may be directed to be prosecuted, 
from the decisions of justices of the peace; and writs of error may also be 
prosecuted from the decisions of the district court to the supreme court, as 
in other cases. 


Sec. 5. When any judge of probate shall die, resign, refuse to qualify, or 
be removed from office, or the office shall be otherwise vacated, during the 
recess of the legislative assembly, the governor shall com-[137]-mission some fit 
person to fill such vacancy, and the person so commissioned shall continue in 
office, until the end of the next session of the legislative assembly thereafter. 


Sec. 6. The said judges of probate shall be entitled to such fees and com- 
pensation as now are, or, hereafter may be, provided by law. 

Sec. 7. That, until proper seals are provided by the commissioners, a tem- 
porary seal may be used as a seal of said court. 


Approved January 17, A. D. 1839. 


CHAPTER 37. 


COURTS OF PROBATE. 
AN ACT to amend an act establishing the court of probate. 


SECTION. SECTION. 


1. Duty of judges relative to books, pa- 2. Duty of judges, whose term expired 
pers, etc. before passage of this act. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That from and after the passage of this act, it shall be the duty 
of all judges of probate, their executors, or administrators, who now hold or 
may hereafter hold that office, to deliver over to the successors in office of the 
said judges of probate, all books and papers relating to said office of judge of 
probate in their possession, and upon failure to do so within five days after de- 
mand, by the successor of said judges of probate, they shall be liable to indict- 
ment and punishment by fine, not exceeding one thousand nor less than one 
hundred dollars. 

Sec. 2. That it shall be the duty of all judges of probate, whose term of 
office expired before the passage of this act, to deliver over to their successors 
in office, all books and papers relating to their office, within five days after de- 
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manded by their successors, and upon their failure so to do, after such demand, 


they shall be liable to indictment, and the same punishment as is provided for 
in the first section of this act. 


Approved, February 16, 1842. 


[138] CHAPTER 38. 


COURTS. . 


AN ACT fixing the terms of the supreme and district courts of the territory of Iowa, and 
for other purposes. 


SECTION. SECTION. 
1 See note below. Judges and absence or sickness of 
2. See note below. same. 
3. Counties composing the first, second 6. Absence of judge. 
and third districts. 7. See note below. 
4. Counties unorganized attached. 8. Special terms of court. 
5. Provides for exchange of districts by 9. Act in force from its passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


NOTE.—The first and seventh sections of this act are made void by subsequent acts 
upon the same subject. 


Section 3. The counties of Henry, Van Buren, Lee, and Des Moines, shall 
compose the first judicial district, and Charles Mason is assigned to the same 
as distriet judge thereof. 

The eounties of Louisa, Museatine, Cedar, Johnson, and Slaughter, shall eom- 
pose the second judicial district, and Joseph Williams is hereby assigned to 
the same as ‘listrict judge thereof. 

The counties of Jackson, Du Buque, Scott, and Clayton, shall compose the 
third judicial district, and Thomas S. Wilson is assigned to the same as district 
judge thereof. 

Sec. 4. For judicial purposes, the county of Linn is hereby attached to the 
eounty of Johnson, the county of Jones to the county of Cedar, and the county 
of Clinton to the tounty of Scott. 


Sec. 5. The chief justice and the associate judges may exchange districts 
as often as they may agree to do the same, and in case of the absence of one of 
the judges from the territory, or sickness, it shall be competent for either of the 
judges to perform district duties in the place and during the absence, of the 
proper judge of said district, provided the same does not conflict with, or inter- 
fere with, the proper duties of his own district. 

[139] Src. 6. If the judge fails to appear on the first day of the term of the 
court, in any of the before mentioned counties, the court shall be adjourned, from 
day to day, not exceeding three days. 

Sec. 8. Whenever the judge of any of said districts shall consider it nec- 
essary that a special term of the court should be held, in any of the counties 
in his district. for the trial of either criminal or civil causes he shall notify the 
sheriff of said county of the same, and it shall be the duty of said sheriff to 
put up. at each of the precincts in said county, a notice of the time when said 
eourt will commence, at least three weeks previous to said special term of the 
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court: provided, however, that said special term shall not conflict or interfere 
with the regular term of court, in any other county in said district. Jurors 
shall be chosen, and notified, as at the regular term of the courts. 


Sec. 9. This act to be in force, and take effect, from and after its passage. 
Approved, January 21, 1839. 


CHAPTER 39. 


COURTS. 


AN ACT to amend “An act fixing the terms of the supreme and district courts of the ter- 
ritory of Iowa, and for other purposes.” 


SEcTION. . SECTION. 
1. See note below. 3. See note below. 
2. Terms in first judicial district. 4. Act in force from passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That, ete.— 
NOTE.—The first and third sections of this act are made void by subsequent acts upon 
the same subject. 


Sec. 2. The terms of the district court in the first judicial district shall be as 
follows: 

In Des Moines on the third Mondays in February and. October. 

In Henry on the third Monday in March and first Monday in September. 

[140! In Jefferson on the first Monday in April and second Monday in Sep- 
tember. 

In Van Buren on the second Monday in April and the third Monday of Sep- 
tember. 

In Lee on the fourth Monday in April and first Monday in October: pro- 
vided, that all executions on judgments heretofore obtained in the county of 
Des Moines shall not be returnable till the first Monday of May next. 

SEC. 4. This act shall take effect and be in force from and after its passage. 


Approved, January 17, 1840. , 


CHAPTER 40. 
COURTS. 


AN ACT to change the time of holding the district courts in the second and third 
judicial districts. 


SEcrIoN— Terms of third district—Note. 
Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the terms of the district courts in the third judicial dis- 
trict shall commence in each organized county as follows, in each year: In 
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Jones county on the fourth Mondays in March and September; in Scott county 
on the first Mondays next after the fourth Mondays of March and September; 
in Clinton county on the second Mondays of April and October; in Jackson 
county on the third Mondays of April and October; in Clayton county on the 
fourth Mondays of April and October; in Du Buque county on the first Mon- 
days of May and November. 


Approved, July 22, 1840. 


NOTE—The remaining sections of this act are made void by subsequent acts upon the 
same subject. i 


[141] CHAPTER 41. 


COURTS. 
AN ACT supplemental to an act fixing the terms of the district courts. 


SECTION. SECTION. 


1. Additional terms to be held in Du- 2. When act in force. 
buque county. 


Be it cnacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be holden in the county of Dubuque two terms 
of the district court, in addition to those terms now authorized by the act to 
which this is supplementary ; one commencing on the first Monday in February 
—the other on the first Monday in August. 


Sec. 2. This act to be in force from and after the first of March, eighteen 
hundred and forty-one. 


Approved, January 7, 1841. 


CHAPTER 42. 


COURTS. 
AN ACT to change the time of holding the district court in the second judicial district. 


BECTION. SECTION. 


1. Terms in counties composing second 2. Proceedings not to be void or abate 
district. on account of change. 


3. Act in force from passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the terms of the district court in the second judicial dis- 
trict, shall commence in each organized county as follows, in each year: 


[142] In the county of Cedar, on the third Mondays in April and September. 
In the county of Linn, on the fourth Mondays in April and September. 


102 SUPREME COURT 


In the county of Johnson, on the first Mondays next after the fourth Mondays 
in April and September. 

In the county of Washington, on the third Mondays next after the fourth 
Mondays in April and September. 

In the county of Louisa, on the fourth Mondays next after the fourth Mon- 
days in April and September, and, 

In the county of Muscatine, on the fifth Mondays next after the fourth Mon- 
days in April and September. 

Sec. 2. No suits, writs, indictments, recognizances, informations, declara- 
tions, pleas, or other process, or proceedings returnable at or pending in the 
said district court, for any of the counties above named, shall abate, be made 
void, or in any wise affected in consequence of any change in the time of hold- 
ing said court by the provisions of this act, but when the same may have been 
issued, or may have been returnable at any day in accordance with the time 
heretofore fixed for holding said court, they shall be considered returnable to 
the term of the courts respectively named in this act, and all jurors, witnesses, 
and other persons bound in any way, or summoned to appear before the courts 
mentioned above, at the next term thereof, shall be bound to appear at the time 
specified by this act as the time for holding said courts. 

Sec. 3. This act shall take effect, and be in force, from and after its passage. 

Approved, January 16, 1843. 


CHAPTER 43. 
SUPREME COURT. 


AN ACT to provide for a special term of the supreme court, and to change the time of 
i holding the annual session of the same. 


SECTION. SECTION. 
1. Where held. Proviso. 


2. When and where held after the year 
1842. 


3. Act in force from passage. 


[143] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That a term of the supreme court of the said territory, shall be 
holden at Iowa City, on the tenth day of January, A. D. 1842: provided, 
however, that this act shall not have such effect as to prejudice or affect the 
rights of any parties in any suit, action, process, matter or proceeding, now 
pending in said court, or returnable before the same at the next regular term 
thereof; but that all suits, actions, writs, process, and pleading now made re- 
turnable to said regular term of said court, shall be returned, have day, and 
be heard and tried at said next regular term, in the same manner as if this act 
had not been passed. 

Sec. 2. And be it further enacted, that from and after the year eighteen 
hundred and forty-two, the annual term of the said supreme court shall be held 
at the seat of government, on the first Monday in January in each year. 

Sec. 3. This act shall take effect and be in force from and after its passage. 


Approved January 10, 1842. 
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CHAPTER 44. 
COURTS. 
AN ACT to authorize the clerks of the district courts of the territory of Iowa to appoint 
deputies. 
Swcrion. SECTION. 
1. Power of appointment. 2. Liable for acts of deputies. 


Be fia by the Council and House of Representatives of the Territory 
0 owa: 


SECTION 1. That the clerks of the several district courts in this territory 
shall have power to appoint deputies to discharge the duties of their office. 

Sec. 2. That every clerk appointing a deputy under the provisions of this 
act, shall be liable for all the official acts of said deputy clerk. This act to 
take effect from and after its passage. 

Approved, July 31, 1840. 


[144] CHAPTER 45. 


COURTS. 
AN ACT requiring clerks of the district court to give bonds. 


SEcTION. SECTION. 


1. Bond to be given and approved by 2. Action upon same for mal-practices 
judge. of clerk. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That each and every clerk of the several district courts now in 
office, who have not already given bonds, shall on or before the first Monday 
of June eighteen hundred and forty-one, enter into bonds to the territory, with 
good security to be approved of by the judge in whose district such clerk re- 
sides, in the sum of five thousand dollars, conditioned for the faithful perform. 
ance of the duties of his office. 

Sec. 2. That each and every clerk hereafter to be appointed, shall, before 
he enters upon his office, give a like bond to the territory; and any person 
aggrieved by the mal-practice of any such clerk may sustain an action thereon 
before any court of competent jurisdiction. 

Approved, January 15, 1841. 
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CHAPTER 46. 


JURISDICTION OF COURTS. 


AN ACT defining the jurisdiction of the supreme and district courts. 


SECTION. SECTION. 

1. Appellate jurisdiction of supreme 7. Appeals from the district to the su- 
court. [145] preme court, upon what 

2. Powers. and when allowed, operation, time 

3. Rules of practice, etc. of taking, nia etc. a 

4. Sitti f t. 8. Judgment of the supreme court, how 

Bee bd given, and its incidents. 

5. To have supervision of inferior 
courts and all other powers nec- 9. District court when held, jurisdic- 
essary to due execution of law. tion, powers of judges, etc., etc. 

6. Writs of error to the district courts, 10. Authority to hear and determine all 
nature, time of taking, operation, cases of crimes and misdemeanors. 
etc., etc. Proviso. 11. Repealing clause. 


Be it enacted by the Counctl and House of Representatives of the Territory 
of Iowa: ` 


SEcTION 1. That the supreme court of this territory shall exercise appellate 
jurisdiction, only as hereinafter provided, and shall have final and conclusive 
jurisdiction of all matters of appeal, writs of error upon law and in fact, or com- 
plaint from the judgments or decrees of any of the district courts of this terri- 
tory, and from such other inferior courts as may hereafter be established by 
law, in all matters of law and equity, where the rules of law or the principles 
of equity appear, from the files, records or exhibits of any such court, to have 
been erroneously determined. 


Sec. 2. The said supreme court is hereby empowered and authorized to take 
cognizance of all such causes as may be brought before them in manner afore- 
said and to carry into complete execution all their judgments, orders, and de- 
erees, according to the rules and principles of the common law and equity, 
and their judgments and decrees shall be final and conclusive on all persons 
concerned, in all cases where the amount in controversy does not exceed one 
thousand dollars. 


SEC. 3. That said supreme court may, from time to time, institute such 
rules of practice, forms of process to be used, and rules for keeping the docket 
record, and proceedings of said court, as shall be by them deemed conducive 
to the administration of justice. 


Sec. 4. If there shall not be a quorum of the justices of the supreme court 
on the first day of the term, the court shall stand adjourned, from day to day, 
for five days, and if, from any cause, said court shall not sit within that time, 
the court shall stand adjourned to the next court in course, and there shall 
be no discontinuance of any appeal, writ, or process, by reason thereof. 


Sec. 5. The said supreme court shall have the general supervision of all 
inferior courts; to correct and prevent abuses where no other remedy is pro- 
vided by law, and shall have authority to issue writs of error, certiorari, habeas 
corpus, procedendo, supersedeas, and all other writs which may be necessary 
for. the due execution of law, the administration of justice and the perfect 
exercise of their jurisdiction. . 

Sec. 6. Writs of error, from the supreme court to the district [146] courts, 
shall be writs of right, and may be taken at any time within one year, after the 
rendition of any judgment or decree, by any party who may feel himself ag- 
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grieved by such judgment or deeree, and if any such party, entitled to such 
writ of error, shall be an infant, feme eovert, non compos mentis, or out of this 
territory, then in one year after the removal of such disability or return to 
the territory, writs of error may be sued out from the supreme court or any 
judge thereof in vaeation, within the time aforesaid, and every writ of error 
when issued, shall operate as a supersedeas of the judgment to be removed: 
provided, the party, or some person in his behalf, procuring the same, shall 
give bond to the opposite party, with good security, to be approved of by said 
judge or by the elerk of the distriet eourt, where such eause was tried, conditioned 
duly to proseeute said writ of error, and to pay all costs, interest, and damages, 
and the principal debt in ease the judgment or decree of the court below shall 
be affirmed; such bond shall be in a sum suffigient to cover principal, interest, 
costs, and damages, and upon filing said bond with the clerk of the district 
court, conditioned and approved as above, it shall be the duty of said clerk 
(if any execution has been issued in said cause) to issue a writ of supersedeas 
directed to the sheriff of the county, who shall stay all proceedings in his hands 
and file the same with the clerk who issued the same, and said clerk shall not 
issue execution thereafter unless ordered by a writ of procedendo from the 
supreme court. , 


Sec. 7. Appeals shall be allowed from the district court to the supreme 
court, upon all final judgments, and decrees in chancery, if prayed for at the 
time of the rendition thereof, when the sum in controversy, between the parties, 
for which such judgment or decree in chancery shall be rendered, shall amount, 
exclusively of costs, to the sum of twenty-five dollars, which appeal shall operate 
as a supersedeas of the judgment or decree appealed from, upon the appellant 
giving bond with security, as provided in the next preceding section, in cases 
of writs of error; and the party appealing or applying for a writ of error shall 
file a transcript of the cause with the clerk of the supreme court, and shall 
cause notice, in writing, to be served upon the adverse party, or his attorney, 
of his having taken the cause to the supreme court, by appeal or writ of error, 
(as the case may be) twenty days before the next succeeding term of the suid 
supreme court, and if twenty days have elapsed from the time of serving said 
notice, and the first day of the supreme court, the court shall proceed to hear 
and determine said cause, whether the defendant in error appear or not; if 
twenty days do not in-[147]-tervene the cause shall be continued until the next 
term of the court, unless the defendant in error shall enter a voluntary appear- 
ance. Whenever the defendant in error resides out of the territory, and has no at- 
torney therein, the plaintiff in error may cause publication of the cause to be 
made, according to such rules as the court may establish, and at the next term 
after such publication the court shall proceed to hear the cause in the same man- 
ner as if notice had been duly served. 


Sec. 8. The supreme court shall give judgment according to the very right 
of the cause, and if the judgment shall be reversed from any informality or 
other proceeding, not requiring a new trial in the court below, they shall give 
judgment as the district court ought to have given, and issue execution in the 
same manner as the distriet court ought to have done, and on all appeals or 
writs of error, taken after the passage of this act, if the supreme court is sat- 
isfied the same was taken for delay only they may give damages thereon, ex- 
elusive of interest, not exceeding ten per cent. against the plaintiff in error 
or appellant. If the plaintiff in error or appellant shall not file a transcript 
of the cause on or before the third day of the next term, after the taking of the 
appeal or writ of error, the appellee or defendant may file a certifieate of the 
elerk of the court below, that an appeal or writ of error has been taken in the 
eause, with the name or names of sureties in the appeal or writ of error, and 
the amount of said judgment and costs of suit, and thereupon it shall be the 
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duty of the supreme court to dismiss the appeal or writ of error with the same 
damages as in cases taken for delay. 


Sec. 9. The district court shall be held at the court house in each county, 
and the judges thereof shall have jurisdiction over all matters and suits at 
common law and in chancery, arising in each county in their respective districts, 
when the debt or demand, or cause of action, shall amount to fifty dollars and 
upwards, and in all cases of appeal or certiorari, from a justice of the peace, 
judge of probate, or the board of county commissioners; and the said judges 
shall be conservators of the peace, and the said court, in term time, or any judge 
thereof, in vacation, shall have power and authority to award, throughout the 
territory, returnable to the proper county, writs of injunction, ne exeat, habeas 
corpus, quo warranto, mandamus, and all other writs and process which may he 
necessary to the due execution of the powers with which they are or may be 
invested. 


Sec. 10. The said courts shall respectively have authority to hear and de- 
termine all cases of crimes and misdemeanors, whatsoever, that [148] may be com- 
mitted in any county in this territory, that may be brought before them agree- 
able to the provisions of the laws of this territory and of the United States. 


Sec. 11. That an act defining the jurisdiction of the supreme and district 
court, approved February 10, 1842, be and the same is hereby repealed. 


Approved, February 3, 1843.. 


CHAPTER 47. 


COURTS. 


AN ACT regulating criminal proceedings. 


SECTION. SECTION. 
22. Jurors, who shal] be competent. 35. Indictments not to be disclosed by 
23. Persons excused from serving. grand jury in certain cases. Pro- 


viso. 


36. Judges to give 35th section in 
charge to grand juries. 


37. Limitation of indictments. 
38. Place of indictment. 
39. For offences on board of vessels. 


40. When committed within a certain 
distance of county lines. 


41. On the property of joint owners. 


24. Grand jury selected. 

25. Venire issued and returned. 

26. Deficiency in pannel. 

27. Foreman, power and duty. 

28. Sufficient jury and indictment. 


29. Names of witnesses to be endorsed 
on an indictment. 


30. Fine for non-attendance as a grand 


juror. 
42. When crimes committed in one 
Ms ein attorney may attend grand county and consummated in an- 


other. 
44. Accessories. 
45. When may be tried. 


32. Compensation of jurors. 


33. Grand jurors may be required to 
testify. See note before following 


section. 46. Charges and specifications in an 
5. Grand jury to be sworn, provision indictment. 
for failure to summon juries, or 47. Mistakes or omissions to be amend- 
cases arising after their dis- ed. 
charge. 48. What need not be stated. 
CHAPTER IV. 49. What evidence necessary. 


34. Indictments by grand jury to be 50. Clerical errors amendable. 
filed and made public record. 51. Capias, and amount of bail. 
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SECTION. 

52. To whom capias directed. 

53. Recognizance and release of pris- 
oner. 

54. Court may take recognizance. 

55. Clerk to issue subpoenas, 

56. Where served and by whom. 

57. Faiure of officer to serve capias or 
subpoena, or witness to obey, fine- 
able. 

58. Dilatory pleas. 


[149] 59. Testimony by defendants. 


60. 
61. 
62. 
63. 


64. 


65. 


66. 


67. 


68. 


69. 
70. 


71. 


72. 


73. 
74. 
75. 
76. 
77. 


78. 
79. 
80. 
81. 
82. 


83. 


CHAPTEB V. 


Change of venue. 

Trial, jury drawn. 

Challenge of jurors. 

Challenge by elther party, same as 
in civil cases. 

Counsel assigned prisoner by the 
court in certain cases. 

Persons not to be tried for felony 
unless personally present. 

Accused may have a copy of indict- 
ment. 

When admitted to bail and when 
discharged. Proviso, 


Two or more persons jointly in- 
dicted, one may be discharged be- 
fore evidence is closed, if insuffi- 
cient to put him on trial. 

When separate trial may be had. 
Exceptions to the decision of the 
court may be taken. Proviso. 
What proceedings necessary if tak- 

en by defendant. 

When defendant need not find sure- 
ties. 

‘Writ of certiorari. 

Clerk to make return thereto. 

Power of supreme court. 

Writ of error, when not permitted. 


In other cases to issue as a matter 
of course, 


Applications for the writ. 
Clerk to make returns thereto. 
Stay of proceedings. 
Defendant admitted to bail. 


Proceedings if judgment be reversed 
or affirmed. 


Arrest of judgment. 
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SECTION. 
84. Defect in indictment not to arrest 
judgment. 
85. Certified copy of proceedings to be 
evidence. 
86. Fine a part of the sentence, defend- 
ant committed until paid. 
87. Jury allowed to fix punishment in 
certain cases, 
88. May separate for refreshment. 
89. Offenders liable for costs when 
guilty. 
90. Compensation of witnesses, by 
whom paid, etc. 
CHAPTER VI. 
91. What certain words in legisative 
acts shall be deemed to include. 
92. Definition of “felony.” 
93. In what case process shall not be 
deemed void. ` 
94. Penalty for failure to comply with 
' recognizance. 
95. Compliance with recognizance. 
96. Mittimus. 
97. Bail in capital and other cases. 
98. Habeas corpus. 
99. Recognizance, how taken. 
100. Pardon and conditions. 
101. Non-appearance, and breach of re- 
cognizance. 
102. Criminal process, to whom directed. 
103. When bail may surrender their 
principal. 
104. Executions of orders and judg- 
ments. 
105. Conviction in a criminal prosecu- 
tion, no bar to civil action. 
106. When action may be commenced. 
107. Service of process. 
108. Proceedings when two or more are 
tried jointly. 
109. Power and practice of courts in 
criminal cases. 
110. Certain acts repealed. 
See note. 

4. No bill of indictment quashed, on 
account of neglect of county com- 
missioners, etc., etc. 

6. Costs in event of the acquittal of 
person against whom rendered. 

7. Ball in capital cases. 


[150] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. 


That, from and after the first day of January next, the follow- 


ing code of eriminal procedure shall be the established law of the territory. 
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NOTE—The ist and 2nd chapters of this act. are omitted according to the provisions 
of the 3rd section of an act to amend the several acts therein named, approved, February 
16, 1843. Chapter 26. 


CHAPTER 3. 


OF THE GBAND JURY. e 


Sec. 22. All qualified voters of the territory, except persons of unsound 
mind, and those who have been convicted of a felony, shall be competent jurors 
in their respective counties. 

Sec. 23. The following persons shall be excused from serving on juries, to 
wit: all officers appointed by the president of the United States, and their 
deputies, officers of the court, and their deputies, county officers, ministers of 
the gospel, practicing attorneys, physicians, surgeons, and teachers in colleges, 
academies and schools. 

Src. 24. The county commissioners of each organized county shall, at least 
thirty days previous to any term of the district court for their county, make 
out and deliver to the clerk of the said court, a list of twenty-three persons 
qualified to serve as grand jurors therein. 


Sec. 25. The said clerk shall forthwith issue a venire, and deliver it to the 
sheriff of the county, commanding him to summon the persons so selected to 
appear in said court at eleven o’clock, A. M. on the first day of the next term 
thereof, to serve as grand jurors. This venire shall be served at least five days 
hefore the first day of the term, by giving personal notice to said jurors, or by 
leaving a written notice at their respective places of abode. The sheriff shall 
return said venire to the proper court, on the first day of the next term thereof, 
at its opening, and shall specify the manner in which each person was served. 


Sec. 26. If a sufficient number of the regular panel of grand jurors shall 
not appear at the proper time, or if, from any cause after being empaneled, 
the number shall be less than sixteen, the court may direct the sheriff to return 
without delay such number as may be deemed requisite, who shall serve as such 
jurors. 

Sec. 27. The court shall appoint one of the grand jury to be the foreman 
thereof, who shall have power to swear or affirm all witnesses [151] to testify be- 
fore said jury. Whenever an indictment is found, he shall endorse thereon '' A 
true bill." and shall subseribe his name thereto as foreman. 


Sec. 28. Sixteen grand jurors shall constitute a sufficient jury, and twelve 
of their number must concur in finding an indictment. 

Sec. 29. The foreman shall endorse upon the indictment the names of the 
witnesses upon whose testimony the same was found, as well as the name of the 
private prosecutor, (when there has been one) who shall be liable for the costs 
in case the defendant is acquitted on the trial. 

Sec. 30. The court may impose a fine, not exceeding twenty dollars for each 
day that any person, duly summoned as a grand juror, shall fail to attend, but 
the court shall suspend such fine until the defaulting person shall he notified 
` to appear, either forthwith. or at the next term, (as the court shall direct) and 
show cause why he should not be fined for his default. In such eases, the de- 
linquent may purge the contempt by his own oath. 

Sec. 31. The district attorney may attend the grand jury at all times, ex- 
cept while they are expressing their opinions, or giving their votes, in relation 
to any matter before them, at which times no one but the jurors themselves 
shall be allowed to be present. 

Sec. 32. The clerk of the district court, upon the application of any juror 
who served in said court. shall give him a certificate, stating the number of days 
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of such juror’s attendance, and the compensation due therefor, which amount 
shall he allowed by the county commissioners: provided, that no juror shall receive 
pay from the county for any day's attendance, for which he may have been 
entitled to compensation, as a juror of the district court of the United States. 


Sec. 33. Members of a grand jury may be required by a court of justice to 
testify as to the evidence given by a witness before said jury, but in no case 
shall they be called on to reveal the votes or opinions of any member of such 
grand jury. 

NOTE—The following is the 5th section of an act, to amend an act regulating criminal 
proceedings, approved February 15th, 1842, and is added here in accordance with the 


provisions of “an act to amend the several acts therein named,” approved, February 
16th, 1843. See chapter as before. 


Sec. 5. It shall be the duty of the district court to cause each member of 
the grand jury to be sworn and examined as to his qualifications to serve as a 
juror; and if the county commissioners’ court shall neglect to make out and 
deliver to the clerk of the district court, a list of [152] the grand and petit jurors, 
it shall be the duty of the district court at any time during the term, to issue 
a venire to the sheriff to summon the proper number of grand and petit jurors; 
and if after the grand jury shall have been discharged, a case shall arise dur- 
ing the term of the court, requiring immediate investigation by the grand jury, 
it shall be in the power of the district court to have another venire issued, if 
in the opinion of said court, the public good shall require it. 


CHAPTER IV. 


OF INDICTMENTS, AND PROCEEDINGS THEREON. 


Sec. 34. Indictments found by a grand jury shall be presented to the court 
in presence of said jury, shall be filed, and remain as publie records, but such 
as are found against any person for a felony, who is not in custody, shall not be 
open to the inspection of any person but the district attorney, until the defend- 
ant therein shall have been arrested, after which it shall be entered on the 
minutes of the court. 


Sec. 35. Any grand juror, or officer of the court, who shall be convicted 
of disclosing the fact of an indictment having been found against any person 
for a felony, not in actual confinement or arrest on such indictment, shall be 
punished by fine, not exceeding one thousand dollars, or by imprisonment, not 
exeeeding six months, or by both such fine and imprisonment. Provided, such 
disclosure do not necessarily take place in the discharge of some official duty. 


Sec. 36. Judges shall give the preceding section in charge to all grand 
juries. i 


Sec. 37. Indictments for murder may he found at any time after the death 
of the person killed, in all other cases of felony they must be found, if at all, 
within four years after the commission of the crime, for all offenses less than 
felony, within two years thereafter, but the time, during which the defendant 
shall not have been usually a resident within the territory, shall form no part 
of the said limitation. 


Sec. 38. Where a person steals, or becomes the receiver of stolen property, 
he may be indicted in any county where he stole, received or was in posses- 
sion of any of the property stolen or received. 

Sec. 39. Where a person shall commit an offense within this territory, or 
aboard of any vessel or float. he may be indicted for the same in any county 
through any part of which such vessel or float may have passed on that trip 
or voyage. 
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Sec. 40. Where an offense shall have been committed within five [153] hun- 
dred yards of the boundary line of two counties, the offender may be indicted in 
either of such counties. 


Sec. 41. Where an offense shall be committed upon, or in relation to, the 
property of several joint owners, the indictment for such offense shall be suf- 
ficient if it allege such property to belong to any one or more of such owners, 
without naming them all. 


Sec. 42. Where a criminal aet has been committed in one county, and the 
crime consummated in another, (as where the mortal blow was given in one 
county, and the death took place in another) the offender may be indicted in 
either county. 


Sec. 43. Whenever by law an offense is indictable in any particular county, 
it may be charged in the indictment to have been committed within that county. 


SEC. 44. Accessories before the fact shall be deemed principals, and may be 
charged in the indictment with having committed the principal offense. The 
indictment of such accessory may be found, either in the county where his own 
crime was perpetrated, or in that where the principal offense was committed. 


Sec. 45. Accessories may be tried and punished, although the principal has 
not been arrested or tried, and although he may have been pardoned, or other- 
wise discharged. 


Sec. 46. The body of an indictment shall be considered as made up of 
charges and specifications, and no indictment shall be quashed if an indictable 
offence is clearly charged therein, nor shall any motion be entertained with a 
view to arrest, reverse, or set aside any judgment on account of a defect in the 
indictment, if the charge, upon which the offender was tried, be so explicitly 
set forth, that judgment can be rendered thereon. 


Sec. 47. All mistakes or omissions in the commencement, or in the formal 
parts of an indietment, may be amended, on motion of either party, at any 
time before the rendition of judgment. 


Sec. 48. Nothing need be stated in the body of an indictment, which is not 
required to be proved upon the trial in support of the charge. 


Src. 49. The same evidence, governed by the same rules, shall be necessary 
to sustain the charges in an indictment, as has heretofore been required, except 
so far as herein otherwise provided. 


Sec. 50. All clerical mistakes, in an indictment, shall be amendable at the 
discretion of the court. 


Sec. 51. A capias, for the arrest of any person indicted, may be is-[154]-sued 
by the court, returnable either forthwith. or at the next term of the court. In 
the latter case, the judge shall, in bailable cases, direct the amount in which 
the defendant shall be held to bail, which shall be endorsed upon the capias. 
In cases of felonies, this shall not be done in open court. 

Sec. 52. Such capias may be directed to the sheriff and constables of any 
county in the territory, whose duty it shall be to arrest the defendant. They 
may pursue him into any part of the territory, and, having arrested him, may 
exercise all power necessary to secure the prisoner, and return him to the 
proper county. 

Sec. 53. In bailable cases, when the capias is returnable to the next term 
of the court, the prisoner may at any time be released upon entering into a 
recognizance, with good security, in the amount endorsed upon the capias, 
conditioned as prescribed in the form appended to this code. The officer making 
the arrest, the sheriff, or any justice of the peace of the county where the in- 
dietment was found, may take such recognizance, and shall file the same in the 
offiee of the elerk of said county. before the next ensuing term of the distriet 
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court to be held therein, and for default in so doing, shall be deemed guilty 
of & contempt of court. 

SEC. 54. The court, where the indictment was found, shall have power to 
take the recognizance of the prisoner, with sureties for his appearance from day 
to day, or for his appearance at the next ensuing term of said court. 

Sec. 55. Upon the application of any person indicted, the clerk of the court 
shall, without fee, issue the necessary subpoenas for his witnesses. 

SEc. 56. Subpoenas for witnesses, on the trial of any indietable offense, 
may be served in any part of the territory, by a sheriff or constable of any 
eounty therein. 

Sec. 57. Any officer in whose hands a eapias or subpoena, issued as above 
prescribed, shall be placed, who shall fail to make due return to the court from 
whence such process issued, and any witness who shall fail to obey such sub- 
poena, shall, unless good excuse be rendered, be deemed guilty of a contempt 
of court, and may be fined in any sum not exceeding two hundred and fifty 
dollars. 

Sec. 58. All dilatory pleas to an indictment must be verified by affidavit. 

Sec. 59. After an issue in fact is found on an indictment, the defendant, 
at the discretion of the court, shall be entitled to the same [155] right of issuing a 
commission to take testimony out of the territory, or of taking depositions con- 
ditionally, as is provided for parties in civil cases. 


CHAPTER V. 


OF THE TRIAL AND ITS INCIDENTS. 


Sec. 60. All issues of fact, joined upon any indictment, shall be tried by 
a jury of the courts where such was found, provided, however, that the court 
may, for good cause shown, direct a change of venue to some other county. 

Sec. 61. Such trial shall be had before the jury returned to serve in civil 
eases, If the defendant, or distriet attorney, shall require it, the whole num- 
ber of twenty-four jurors, either of the regular panel or talesman, shall be 
present in the jury box, twelve of whom shall then be drawn as in civil cases. 

Sec. 62. The defendant. on his trial, if indicted for a capital crime, may 
challenge peremptorily twelve jurors, and no more; if indicted for any other 
felony, he shall challenge only six, in the same manner; and if for an offense 
less than felony, only two. In each case, the district attorney shall have the 
right to challenge peremptorily one half as many as the defendant is entitled to. 

Sec. 63. In all criminal cases, either party shall have the same right of 
challenge, for cause shown, either to the array, or to individual jurors, as is 
permitted in civil cases. 

Sec. 64. The court shall assign counsel to defend the prisoner, in case he 
cannot procure counsel himself. 

Sec. 65. Persons indicted for felony shall not be tried, unless personally 
present at the trial. For other offenses they may be tried, if present either 
personally, or by attorney duly authorized for that purpose: he must be 
present when the sentence is pronounced, however, in all cases where impris- 
onment may form a part of the punishment. 

Sec. 66. Any person indicted for a capital crime shall, if he require it, be 
furnished with a copy of the indictment. and a list of the jury summoned to 
try him, at least twenty-four hours before his trial. 

Sec. 67. In capital cases the defendant shall be admitted to bail, unless 
indicted and tried by the end of the term next succeeding his arrest. In cases 
of other offenses, under like circumstances, he shall be discharged absolutely. 
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Provided, that in any of the above cases, [156] the delay of indictment or trial 
has not heen occasioned by defendant himself. 


Sec. 68. Where two or more persons are jointly indicted, and the evidence 
against one of them is insufficient to put him upon his trial the court may order 
him to be discharged before the evidence shall be deemed closed. 


Sec. 69. Where two or more persons are jointly indicted for a felony, either 
of them may, at his option, be tried separate. In cases of lesser offenses, de- 
fendants jointly indicted shall be tried jointly, or separately, at the discretion 
of the court. 


Sec. 70. On the trial of indictments, exceptions may be taken by either 
party to the decision of the court for the same reasons as in civil actions, but 
judgment shall not be stayed, unless the court will give a certificate stating 
that there is probable cause for taking said exceptions, or so much doubt as to 
render it expedient to take the opinion of the supreme court thereon: provided, 
that where the exceptions have heen taken by the district attorney, no further 
proceedings shall be had thereon, except in cases where the judgment has becn 
stayed as aforesaid. 


Sec. 71. If the exceptions have been taken on the part of a defendant, he 
shall remain in custody in the meantime, unless he will enter into recognizance, 
with sufficient surety, before the court. or the judge in vacation, conditioned 
that he will appear before said court at such time as the supreme court shall 
direct. or that he will obey any order the said supreme court shall make in the 
premises, which recognizance shall be filed with the clerk of the district court. 


Sec. 72. If the exceptions are taken by the district attorney, the same pro- 
ceedings shall be had, only the defendant need not find sureties in his recog- 
nizance. 


Sec. 73. When judgment shall have been stayed upon an indictment as 
above provided, the district attorney shall forthwith sue out a writ of certioran, 
returnable to the supreme court. 


Sec. 74. The clerk of the court where the cause was tried, upon being 
served with such writ, shall forthwith make returns thereto, containing a trans- 
cript of said indictment, bill of exceptions, and certificate staying the judg- 
ment. 


Sec. 75. The supreme court shall have power to direct a new trial, dis- 
charge the defendant, pass sentence, or remit the proceedings to the district 
court, with directions to proceed and render judgment. 


Src. 76. After judgment rendered on an indictment, except as pro- [157]-vided 
in the last section, a writ of error may be brought thereon by the defendant. 
In capital cases this shall not be permitted, except upon the allowance of a 
judge of the supreme court, and after sufficient notice to the prosecuting at- 
torney of the time and place of making the application. 


Sec. 77. In all other than capital cases, writs of error shall issue as a matter 
of course upon a mere application to the clerk of the supreme court, in term 
or vacation, but the writ shall not operate as a stay of proceedings, unless 
allowed in the manner provided in the preceding section. 


Sec. 78. Applications for such allowance shall, in all cases, be formed upon 
a transcript of the indictment and bill of exceptions, or other record upon 
which error is alleged. under the seal of the court where the indictment was 
tried. 

Sec. 79. Upon filing the writ of error and the allowance of the judge (if 
such allowance has been made) with the clerk of the court where the indict- 
ment was tried, he shall forthwith make returns thereto, containing a like 
transcript as is required in the last preceding section. 
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Sec. 80. If a stay of proceedings be allowed, the sheriff, upon being served 
with the district elerk's certificate thereof, shall cease all further proceedings in 
exeeution of the sentenee, but shall retain the defendant in eustody, and at his 
request take him before one of the judges of the supreme court for the pur- 
pose of giving bail. 

Sec. 81. Such judge may admit the defendant to bail by recognizance, 
with sufficient surety, conditioned and filed as above provided in cases of 
certiorari. 

Sec. 82. If the judgment below be affirmed, the sentence there pronounced 
shall be executed accordingly. If it be reversed, the supreme court may grant 
a new trial, or discharge the defendant altogether. In either case, the certi- 
ficate of the clerk of the supreme court, under the seal of said court, shall be 
sufficient authority for the court below and its officers to act in the premises. 


Sec. 83. Arrests of judgment and new trials, when moved for by the de- 
fendant, may be allowed by the court. In such cases, the same rules as are 
pursued in civil cases shall be followed as nearly as practicable. 


Sec. 84. No judgment shall be arrested, revised, or in any way affected, 
in consequence of any defect in the indictment, which might have been amended, 
or to which a plea in abatement would have lain upon the trial. 


[158] Sec. 85. A copy of the indictment, together with a minute of the ac- 
quittal or conviction, and the judgment or sentence of the court thereon, the whole 
duly certified by the clerk of the proper court under his seal of office, shall be 
evidence, in all courts and places, of such conviction or acquittal. 


Sec. 86. Where in case of conviction upon indictment a pecuniary fine con- 
stitutes any portion of the sentence, the court may direct the defendant to 
stand committed until the fine is paid, or the fine may be collected by execution 
as in civil cases. 


Src. 87. Where any latitude is left as to the amount of punisbment for any 
offense, the jury who try the offender shall in all cases fix the amount of pun- 
ishment. 


Sec. 88. The court may allow the jury to separate for the purpose of ob- 
taining sleep and refreshment, having first charged them to hold no conversation 
relative to the pending trial. 


Sec. 89. Offenders who are found guilty shall be liable for all the costs of 
the trial, including the fees of the witnesses on the part of the prosecution. 


Sec. 90. Witnesses in criminal cases shall be entitled to the same compensa- 
tion as in civil actions. Where the prosecution fails, the costs, including the 
fees of the defendant’s witnesses, shall be paid by the county. The witnesses 
in these cases shall prove their attendance and obtain from the clerk of the 
court a certificate thereof, and the amount of compensation due them, which 
shall be allowed by the county commissioners. Where, from inadvertence, a 
point material to the prosecution or defence of a cause has been omitted to 
be proved, the court may direct witnesses to be called to prove that point, at 
any time before the jury retire to consider their verdict. 


CHAPTER VI. 
MISCELLANEOUS PROVISIONS. 


Sec. 91. In all legislative acts and proceedings in this territory, words 
indicative of the masculine gender shall be deemed to include the feminine, 
and the singular number shall be deemed to include the plural, wherever 
the circumstances of the case will admit. Thus, where, in any legislative 
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provision, the word ‘‘person’’ is used, the law shall be equally applicable to 
eases where several persons are concerned, and the words ‘‘he’’ or ''him" 
heing used, the law shall apply [159] to cases where a female, or several persons 
together, have been concerned. 


Sec. 92. The term ‘‘felony’’ shall be understood to mean any crime for 
which the offender may be punished with death, or with imprisonment at hard 
labor, or in the penitentiary. 


Sec. 93. No process or proceeding shall be deemed void or invalid, on ac- 
count of non-compliance with any directory statute on the part of some publie 
offieer, unless positively declared so by law: provided, that the process or 
proeeeding ean be so amended as not to oppress or suprise the party moving 
to quash or set them aside. 


Sec. 94. Where a person required to enter into recognizance for his appear- 
ance or good behaviour, shall fail to comply, the court, or magistrate having 
cognizance of the case, shall commit the delinquent to jail until he comply, 
or until the expiration of the time for which such recognizance would have 
been in force. 


Sec. 95. The person thus committed may be discharged by the court or. 
magistrate so committing him, or by any justice of the peace of the county, 
upon his entering into a recognizance in the manner required. 


Sec. 96. When a person is committed for want of bail, the mittimus shall 
state that fact, and also the amount of the bail required. 


Sec. 97. Where there is a reasonable presumption that a capital crime has 
been committed, the offender can only be admitted to bail by a judge of the 
supreme court. In all other cases, a justice of the peace shall have power to 
let to bail. 


Sec. 98. Where a person committed to jail shall be brought up on habeas 
corpus, the judge or court, before whom he may be brought, shall have power 
to recommit, discharge, let to bail, or mitigate the bail already required. 


Sec. 99. Recognizances in open court need not be reduced to writing at 
full length, but merely a minute thereof entered upon the record of the court. 
In other cases, they shall be written out and subscribed by the parties to be 
hound thereby. 


Sec. 100. The governor may affix what conditions, limitations, or restric- 
tions he may think proper to any pardon he shall grant, leaving the convict 
the privilege of accepting or refusing the pardon upon these terms. 


Sec. 101. Upon the breach of any of the essential conditions of a recog- 
nizance, the county commissioners of the proper county may institute a suit 
thereon, in the district court of their county, for the whole [160] penalty specified 
in such recognizance, and the amount, when recovered, shall be appropriated 
to the use of the county. But judgment shall not go against the defendant, 
or any of his sureties, for non-appearance at any court, if the jury, before 
whom the cause is tried, shall find that there is sufficient excuse therefor. ` 


Sec. 102. All criminal process, issued by justices of the peace, shall be 
directed to the sheriff or any constable of the proper county, or it may he 
directed to any private person therein named. 


Sec. 103. In cases of bail, the securities may surrender their principal to 
tle sheriff, in exoneration of themselves, at any time before a breach of the 
conditions of the recognizance. 


Sec. 104. The judgments and orders of justices of the peace, in criminal 
cases, shall be executed by any sheriff or constable of the county, who may 
be called on for that purpose. 
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SEC. 105. Persons injured by the commission of any crime may maintain 
a civil action for that injury, nothwithstanding the offender may have been 
convicted for the same in a criminal prosecution. 


Sec. 106. For this purpose, where the offender is sentenced to imprisonment 
for more than six months, or when he cannot be found, the action may be 
commenced by attachment, and conducted as in other cases. If found, he may be 
arrested on capias. and held to bail at any time after conviction in the erim- 
inal trial. 


Sec. 107. In serving any process, the officer shall read the same to the per- 
son on whom it is to be served, or inform him of its contents, and, if required, 
furnish him with a copy thereof, after having informed him of his right in 
this particular. 


Sec. 108. Where several defendants are tried jointly, any one or more 
of them may bring a writ of certiorari, or of error, or move in arrest of judg- 
ment, or for a new trial. But those of their co-defendants, who refuse to join 
in such motions, shall reap no benefit therefrom. 


Sec. 109. The power and practice of the courts in criminal matters shall 
(exeept so far as herein modified) remain the same as they have heretofore 
been, and shall, as far as practieable, be made to coincide with the correspond- 
ing practice in civil eases. 

Sec. 110. The second, third, fourth, and fifth sections of the act passed 
by the governor and judges of the territory of Michigan, entitled ‘‘An act 
for the limitation of suits on penal statutes, criminal ‘prosecutions, and actions 
at law," adopted May 15, 1820, are hereby repealed. 


Approved, January 4, 1839. 


[161] 
Note.—The following are sections of the act alluded to in the note at the end of 
chap. 3, and are added here in accordance with the provisions of the “act to amend the 
several acts therein named,” mentioned in that note: 


Sec. 4. No bill of indictment shall be quashed, nor shall any judgment be 
averted by reason of a failure on the part of the county commissioners, to 
make out and deliver to the clerk of the district court, a certificate of the 
appointment of the grand jury, nor by reason of any other informality in 
selecting or summoning the grand jury; nor by reason of the neglect of the 
district court to have the prisoner duly arraigned; nor by reason of a failure 
on the part of the prisoner to plead not guilty: provided, said prisoner shall 
make his defence before the petit jury. 

Sec. 6. No costs shall be rendered by the court, in the event of the acquittal 
of a person charged with a criminal offense against the private prosecutor, 
unless the court is satisfied that the prosecution is malicious, or the county or 
the territory; except that when any officer in arresting or endeavoring to ar- 
rest a person charged with a crime, shall go out of his county, he shall be al- 
lowed his necessary travelling expenses out of the county treasury. 


Sec. 7. In capital cases the defendant shall be admitted to bail, unless in- 
dicted, and tried by the third term after his arrest; in other cases, under like 
circumstances, he shall be discharged absolutely, unless tried by the fourth 
term after his arrest: provided, that in any of the above cases, the delay of 
indictment or trial has not been occasioned by the defendant himself. 


Sec. 8. When a pecuniary fine constitutes a portion of the punishment in 
case of conviction upon an indictment, the court may direct the defendant to 
stand committed for any period of time, not exceeding sixty days, in the jail 
of the county where the offence is tried, if there be a jail, and if there be 
none. in the jail of the next nearest county in which there may be a jail, un- 
less the fine and costs are sooner paid. 
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Sec. 9. In trials for misdemeanors, the court may permit the jury to sepa- 
rate for food and refreshment; but in trials for felonies, the jury shall not be 
separated until there is no prospect of their agreement to a verdict, and it 
shall be the duty of the court to provide them all suitable refreshments. 


[162] CHAPTER 48. 


COURTS. 


AN ACT supplemental to an act regulating criminal proceedings. 


SEcTION. SECTION. 


1. Power of justices to issue warrants 2. Proceeding to be had. 
to search for counterfeits. f 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when an affidavit is filed with a justice of the peace, 
stating that the affiant suspects and believes that counterfeit money, whether 
bank notes or coin, is concealed in any particular house or place, or about 
the person of anyone, and stating also that such affiant believes that such per- 
son knows it to be counterfeit, the justice if he thinks there is sufficient ground 
for such suspicion, shall issue his warrant to search for such property. 


Sec. 2. That if such counterfeit money be found, then the same proceed- 
ings shall be had as is provided for in the second chapter of the act to which 
this is amendatory, providing for the arrest, examination, and entering into 
recognizance of prisoners in other cases. 


Approved, February 17, 1842. 


CHAPTER 49. 


CRIMES AND PUNISHMENTS. 


AN ACT defining crimes and punishments. 


SECTION. _ SECTION. 

1. Murder defined. 11. Time of death of person injured es- 

2. Manner of killing. sential to constitute the crime. 

3. Malice implied. 12. Persons indicted for murder may be 

4. Time of death of the person injured, convicted of manslaughter. 
essential to constitute the crime. 13. Punishment for manslaughter. 

5. Punishment for murder. 14. Justifilable homicide defined. 

6. Manslaughter defined. 15. Circumstances necessary to justify 

7. Voluntary manslaughter defined. the act. 

8. Must be the result of irresistable 16. Killing another in self defense. 
passion, 17. In what case an officer shall be justi- 

[163] 9. Involuntary manslaughter de- fied. 
fined. 18. Unavoidable necessity. 


10. Farther defined. 
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SECTION. 

19. Excusable homicide defined, in- 
stances and action upon the same. 

20. Assault with intent to commit bodily 
injury, and its punishment. 

21. Duelling and its punishment. 

22. Death ensuing therefrom adjudged 
murder. ° 

23. Certain provision relative to trial for 
violation 21st section of this act. 

24. Rape defined. 

25. Forcible marriage or defilement and 
their punishment. 

26 Seduction of females of a certain 
age and its punishment. 

27. Rape in the case of a child and its 
punishment. 

28. Bigamy defined and its punishment. 

29. Incest defined and its punishment. 

30. Perjury defined and its punishment. 

31. Subornation of perjury and its pun- 
ishment. 

32. Directions relative to trial for per- 
jury or subornation of perjury. 

33. Arson defined. 

34. Its punishment. 

35. Death ensuing from arson offender 
guilty of murder. 

36. Burglary defined and its punishment. 

37. Robbery defined and its punishment. 

38. Robbery with intent to kill and its 
punishment. 

39. Assault with intent to commit rob- 
bery. 

40. Larceny defined. 

41. Farther defined. 

42. Taking away with intent to steal 
made larceny. 

43. Value of property stolen when in 
notes, bonds, bills, drafts, etc. 

44. Punishment and civil suit. 

45. Petit larceny defined and its punish- 
ment. 

46. Buying or receiving stolen goods and 
its punishment. 

47. Persons charged may be tried before 
arrest of principal. 

48. Property received shall be restored 
to owner. 

49. Forgery defined and its punishment. 

50. Maiming and its punishment. 

51. Intent to kill, wound or maim, and 
its punishment. 

52. Defacing or counterfeiting public 
seals and its punishment. 

53. Competent witnesses to prove a for- 
gery of notes or bills of chartered 
companies. 

54. Counterfeiting coin and its punish- 


ment, 


SECTION. 


55. Counterfeiting, 


56. 


58. 


59. 
60. 
61. 
[164] 62. 


63. 
64. 


65. 
66. 


67. 


68. 


altering or dispos- 
ing of counterfeit or altered bills 
of any bank and its punishment. 


Altering or disposing of or circulat- 
ing altered coin and its punish- 
ment. 


Engraving or having in possession 
plates for counterfeiting bank 
notes and its punishment. 


Knowingly circulating or attempting 
to circulate base coin or counter- 
feit bank notes and its punish- 
ment. 


Fraudulent conveyances and its pun- 
ishment. 


Poisoning with intent to injure or 
kill and its punishment. 


False imprisonment defined and its 
punishment. 

Kidnapping and its punish- 
ment. 

Destroying and effacing deeds, etc., 
and its punishment. 

Punishment for misprison of felony. 

Punishment of officers or other per- 
sons aiding prisoners charged with 
felony to escape. 

Punishment for aiding in or procur- 
ing the commission of any offenses 
made criminal by this act. 

Place of trial of persons committing 
an act in one county which pro- 
duces death in another. 


Punishment of Jailor for inhumanity 
or oppression to prisoners. 


Punishment of pefsons resisting any 
officer in the discharge of his duty. 
Proviso. 

Punishment for rescue of persons 
convicted of crimes punishable 
with death or otherwise. 

Fine for rescue of persons from civil 
process. 

Punishment for aiding prisoners to 
escape from jail. 

Punishment of officer for refusing to 
arrest, etc. 

Fine for compounding criminal of- 
fenses. 

Conspiracy and its punishment. 

Discretion of judge as to the dura- 
tion of confinement, etc., for crimes 
made punishable by imprisonment 
under this act. 

Degree of the crime of murder how 
determined, and sentence. 

Manner in which the punishment of 
death shall be inflicted. 

Effects of sentence upon persons con- 
victed of crime under this act, and 
of pardon by Governor. 
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Second Class punished generally by im- 


prisonment in county jail, or fine 
or both. 


SEcTION. 


1. 


Clerks or servants, or private persons 
of officers of companies, embezz- 
ling the funds or goods, etc., of 
employers or companies, punished 
for feloniously stealing the same. 


Punishment of carriers for embezz- 
ling goods, etc., entrusted to their 
care. 


Fine and imprisonment of persons 
entering in the night time any 
dwelling, shop, or store, etc., with 
intent to commit violence. 


Punishment for breaking open or en- 
tering any dwelling, shop, store, 
etc., in the day time, with intent to 
commit violence. 

Fine and imprisonment of persons as- 
sembling with intent to do an un- 
lawful act. 

Duty of officers to disperse and arrest 
persons engaged in such unlawful 
assembling, and their power to cail 
ald. 

Persons refusing to disperse after 
proclamation, or committing any 

. unlawful act afterwards, to be fined 
and imprisoned. 

If an officer in the discharge of his 
duty should kill or injure any per- 
sons so unlawfully assembled, to 
be held guiltless. . 

Fine and imprisonment of persons 
for abusing officers in dispersing 
such assemblies. 

Punishment of officerg for receiving 
unlawful fees. 

Punishment for obtaining money, 
etc. under false pretenses. 

Punishment for unlawful exercise of 
office, or oppressive exercise of au- 
thority. 

Punishment for encouragement of 
suits or quarrels. 


Penalty for injuring, defrauding, or 
oppressing any person, by sheriff, 
constable, or other officers, in the 
[165] execution of his office. 

Punishment for injuring, defacing or 
destroying any bridges, dams, 
houses, trees, cattle, horses or 
other property. 

Punishment for injuring or destroy- 
ing monuments, or tomb stones. 
Punishment for disinterment of the 

dead. 

Altering marks upon horses, cattle, 
etc., etc., and penalty. 

Fine for refusing to aid an officer in 
apprehending persons charged with 
offenses, etc. 


SECTION. 

20. Menaces with intent to extort money, 
etc., and its punishment. 

21. Punishment of persons living to- 
gether in adultery or fornication. 

22. Unmarried persons living together in 
adultery or fornication, and their 
punishment. 

23. Punishment for libel. 

24. Punishment of officers permitting 
prisoners to escape. 

25. Punishment for rescue of persons 
charged with or convicted of 
crimes punishable with. imprison- 
ment. 

26. Punishment for aiding persons con- 
fined to escape. 

27. Attempt to influence jurors or wit- 
nesses corruptly, how punished. 

28. Punishment of jurors or witnesses, 
for receiving bribe. 

29. Persons refusing to bear testimony, 
may be imprisoned. 

30. Punishment for bribe to any judge, 
justice of the peace, etc. 

31. Fine for attempt to affect the escape 
of any person in charge of an offi- 
cer, by bribe. 

32. Firing woods and prairies, etc. 

33. Fine for injuring or destroying or- 
chard or ornamental trees. 

34. Punishment for altering, defacing or 
destroying mile posts, finger 
boards, 

35. Jatlor suffering jail to become foul 
liable to indictment. 

36. Lotteries of all kinds fineable. 

37. Butchers punishable for selling un- 
wholesome meats. 

38. Punishment of constables for delay 
or neglect to serve warrant of jus- 
tices of peace upon persons 
charged with offenses punishable 
with death. 

39. Punishment for delay or neglect 
when offense charged is not pun- 
ishable with death. 

40. Where persons shall be confined 
when jail contains no cell. 

41. All prosecutions under this act shall 
be by indictment before district 
court. 

42. Prisoners may be compelled to labor. 

43. How long party convicted may be 
confined. 

44. Property of offender bound. 

45. Clerk to issue executions for fines. 

46. Fines to pass into county treasury. 

47. Prosecutor admitted as witness. 

48. Repealing clause. 
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Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


That the following shall hereafter be the code of criminal jurisprudence in 
the territory of Iowa. 


MURDER. 


Section 1. Murder is the unlawful killing of a human being in the peace 
of the United States, with malice aforethought, and either express or implied. 


[166] Sec. 2. The manner of the killing is not material, further than it may 
show the disposition of mind, or the intent with which the act was committed. 


SEC. 3. Malice shall be implied when no considerable provocation appears, 
or when all the cireumstances of the killing manifest ari abandoned and wicked 
disposition. 


Sec. 4. In order to make the killing murder, it is requisite that the person 
injured die within & year and a day after the stroke received, or the cause 
of death administered, in the computation of which, the whole of the day on 
which the offense was committed shall be reckoned the first day. 


Sec. 5. The punishment of every person convicted of the crime of murder, 
shall be death. 


MANSLAUGHTER. 


Sec. 6. Manslaughter shall consist in the unlawful killing of a human 
being without malice express or implied, and without deliberation. It must 
be voluntary, upon a sudden heat of passion, caused by a provocation apparently 
sufficient to make the passion irresistable, in the commission of an unlawful act 
or a lawful aet, without due caution or circumspection. 


SEC. 7. In cases of voluntary manslaughter there must be a serious and 
highly provoking injury inflicted upon the person killing, sufficient to excite 
an irrestistable passion in a reasonable person, or an attempt by the person 
killed to commit a serious personal injury on the person killing, endangering 
the life or limb of such person. 


SEc. 8. The killing must be the result of that sudden, violent impulse of 
passion, supposed to he irrestistable, for if there should appear to have been 
an interval between the assault or provocation given and the killing, sufficient 
for the voice of reason and humanity to be heard, the killing shall be attri- 
buted to deliberate revenge and punished as murder. 


Sec. 9. Involuntary manslaughter shall consist in the killing of a human 
being without an intent so to do, in the commission of an unlawful act, or in a 
lawful act, which might probably produce such a consequence in an unlawful 
manner: provided always, that when such involuntary killing shall happen 
in the commission of an unlawful act, which in its consequences naturally tends 
to destroy the life of a human [167] being, or is committed in the prosecution of 
a felonious intent, the offense shall be deemed and adjudged to be murder. 


Sec. 10. The wilful killing of an unborn quick child, by any injury to 
the mother of such child, which would be murder if it resulted in the death 
of such mother, shall be adjudged manslaughter, and every person who shall 
administer to any woman, pregnant with a child, any medicine, drug, or sub- 
stance whatever, or shall employ any other means with intent thereby to de- 
stroy such child, and thereby cause its death, unless the same shall be neces- 
sary to preserve the life of the mother, shall be deemed guilty of manslaughter. 


120 CRIMES AND PUNISHMENTS 


Sec. 11. In order to make the killing manslaughter, it is requisite that 
the person die within a year and a day after the stroke received, or the cause 
of death administered, in the computation of which time the whole of the day 
on which the hurt was done or the cause of death was administered, shall be 
reckoned as the first. 


Sec. 12. Any person may be convicted of manslaughter under an indict- 
ment for murder, if the evidence fails to prove the latter and establishes the 
former offense. 


Sec. 13. Every person convicted of the crime of manslaughter, shall be 
punished by imprisonment at hard labor in the penitentiary, for a term not 
exceeding seven years, and fined in any sum not exceeding ten thousand dol- 
lars nor less than five hundred dollars. 


JUSTIFIABLE HOMICIDE. 


Sec. 14. Justifiable homicide shall consist in the killing of a human being 
in necessary self-defense, or defense of habitation, property, or person, against 
one who manifestly intends or endeavors, by violence or surprise, to commit a 
known felony, such as murder, rape, robbery, burglary and the like upon 
either person or property, or against any person or persons who manifestly 
intend or endeavor in a violent, riotous or tumultuous manner, to enter the 
habitation of an other for the purpose of assaulting or offering personal vio- 
lence to any person dwelling or being therein. 


Sec. 15. <A bare fear of any of these offenses, to prevent which the homicide 
is alleged to have been committed, shall not be sufficient to justify the killing. 
It must appear that the circumstances were sufficient to excite the fears of a 
reasonable person, and that the party killing really acted under the influence 
of those fears, and not in a spirit of revenge. 


[168] Sec. 16. If a person kill another in self defense, it must appear that 
the danger was so urgent and pressing that in order to save his own life or to 
prevent his receiving great bodily harm, the killing of the other was abso- 
lutely necessary, and it must also appear that the person killed was the assail- 
ant, or that the slayer had really and in good faith endeavored to decline 
any further struggle before the mortal blow was given. 


Sec. 17. If any officer in the execution of his office in a criminal ease, hav- 
ing legal process, be resisted and assaulted, he shall be justified if he kill the 
assailant. If any officer or private person attempt to take any person or per- 
sons charged with murder, rape, burglary, robbery, arson, perjury, forgery, 
counterfeiting, and other crimes denominated felony by the common law, 
and he or they be resisted in the endeavor to take the person or persons ac- 
cused, and to prevent the escape of the accused by reason of such resistance, he, 
she or they be killed, the officer or private person so killing shall he justified: 
provided, that such officer or private person, previous to such killing, shall 
have used all reasonable efforts to take the accused without success, and that 
from all probability there was no prospect of being able to prevent injury 
from such resistance and the consequent escape of such accused person or 
persons. 


Sec. 18. Justifiable homicide may also consist in unavoidable necessity, with- 
out any will or desire, and without any inadvertance or negligence in the 
party killing. An officer who in the execution of public justice, puts a person 
to death in virtue of a judgment of a competent court. shall be justified: pro- 
vided, that the officer in the performance of his duty must proceed according 
to the sentence of the court, and the laws of the land. 
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EXCUSEABLE HOMICIDE. 


Sec. 19. Exeuseable homicide by misadventure, is when a person is doing a 
lawful act, without any intention of killing, yet unfortunately kills another, 
as where a man is at work with an axe and the head flies off and kills a by- 
stander, or where a parent or master is moderately correcting a child, or an 
officer punishing his criminal, and happens to occasion death, it shall only be 
misadventure, for the act of correction was lawful; but if such parent or master 
exceed the hounds of moderation, or the officer exceed the sentence under which 
he acts, either in the manner, the instrument, or quality of punishment, and 
[169] death ensues, it will be manslaughter or murder, according to the circum- 
stances of the case. And provided, that all other instances which stand upon the 
same footing of reason and justice, as specified in this section, shall be considered 
as excuseable homicide, and provided always, the homicide appearing excuse- 
able or justifiable, the person or persons so indicted upon his, her or their trial 
shall be fully acquitted and discharged. 


ASSAULT WITH INTENT TO INFLICT A BODILY INJURY. 


Sec. 20. If any person or persons, in this territory, shall make an assault 
with a deadly weapon, instrument, or other thing, with an intent to inflict upon 
the person of another, a bodily injury, where no considerable provocation ap- 
pears, or where the circumstances of the assault show an abandoned and ma- 
lignant heart, shall be adjudged to be a high misdemeanor, and any person who 
shall be duly convicted thereof, shall be fined in any sum not exceeding one 
thousand dollars, and imprisoned in the penitentiary, at hard labor, for a term 
not exceeding three years. Bi 


DUELLING. 


Sec. 21. If any person shall challenge any other person to fight a duel in 
this territory, or elsewhere, such person being a resident of this territory, or 
shall accept a challenge to fight a duel, or shall knowingly be the bearer of a 
challenge, for the purpose aforesaid, or shall be a second to any person who 
fights a duel, or shall aid, promote, or assist any duel, every such person so 
offending, upon conviction thereof, shall forfeit and pay any sum not exceed- 
ing two thousand dollars, nor less than five hundred dollars, and shall more- 
over be rendered incapable of holding or being elected to any office of profit, 
trust, or emolument, either civil or military, in this territory, or of voting at 
any election within the same, and shall be imprisoned in the penitentiary, at 
hard labor, not less than one nor more than three years. 


Sec. 22. Every person who shall fight a duel with any deadly weapon or 
wcapons, and death ensues, shall be adjudged guilty of murder. 


Sec. 23. On the trial of any person for any offense under the provisions of 
the twenty-first section of this act, if there was a written challenge to fight, or 
any other paper, it shall not be necessary, on the part of the prosecution, to 
produce such challenge or paper, but shall [170] be sufficient to prove that there 
was a challenge or agreement to fight, either verbal or written. or that such per- 
son did fight or did agree to fight, as the case may be. 


RAPE. 


Sec. 24. Rape is the carnal knowledge of a female, forcibly and against her 
will. 
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Sec. 25. Every person who shall take unlawfully and against her will, any 
woman, and by force, duress, or menace, compel her to marry him or to marry 
any other person, or to be defiled, such offender, upon conviction thereof, shall 
be punished by imprisonment in the penitentiary, and kept at hard labor, not 
more than twenty years nor less than ten years, and be fined in any sum not 
exceeding one thousand dollars. 


Sec. 26. Every person who shall take away any female, under the age of 
fifteen years, from her father, mother, guardian, or other person having the 
legal charge of her person, without their consent, either for the purpose of 
prostitution or concubinage shall, upon conviction, be imprisoned in the pent- 
tentiary, and kept at hard labor, not less than three nor more than ten years. 


Sec. 27. That if any person shall have carnal knowledge of any woman, 
forcibly and against her will, or if any male person, of the age of fifteen years, 
and upwards, shall carnally know and abuse any female child under the age of 
ten years, with her consent, every such person so offending, shall be deemed 
guilty of a rape, and upon conviction thereof, shall be imprisoned in the peni- 
tentiary, and kept at hard labor, not more than twenty nor less than three 
years. 


BIGAMY. 


Sec. 28. That if any married person having a husband or wife, living, shall 
marry any other person, every person so offending, and upon conviction thereof, 
Shall be imprisoned in the penitentiary, and kept at hard labor, not more 
than seven years, nor less than one year; but nothing contained in this section 
shall he construed to extend to any person whose husband or wife shall be 
continually and wilfully absent for the space of five successive years, next 
before the time of such marriage, and unheard from during that time. 


[171] INCEST. 


Sec. 29. That if any step-father shall have sexual intercourse with his step- 
daughter, knowing her to be such, or if any step-mother and her step-son shall 
have sexual intercourse together, having knowledge of their relationship, or 
` any father shall have sexual intercourse with his daughter, knowing her to be 
such, or if any brother and sister being of the age of sixteen years or upwards, 
shall have sexual intercourse together, having knowledge of their consanguinity, 
every step-father, step-daughter, step-mother, step-son, father, brother or sister 
so offending, and upon conviction thereof, shall be imprisoned in the peni- 
tentiary and kept at hard labor not more than ten nor less than three years. 


PERJURY. 


Sec. 30. That if any person on his or her oath or affirmation, in any action, 
plea, suit, bill, petition, answer, complaint, indictment, controversy, matter 
or cause depending, or which may depend in any of the courts of this territory, 
civil, criminal or military, on or in any affidavit or deposition, to establish any 
account stated, demand or bill of particulars, to be presented to any executor 
or administrator for settlement, or before any justice of the peace, referees, 
arbitrators, or before any other person having authority by the laws of this 
territory to administer an oath, or in or before the council or house of repre- 
sentatives of this territory, or any committee thereof, in any deposition or 
affidavit or other oath or affirmation taken or made pursuant to the laws of 
this territory, or of any resolution of the council or house of representatives of 
this territory, or of either of them, shall wilfully and corruptly depose, affirm 


CRIMES AND PUNISHMENTS 128 


or declare any matter to be fact, knowing the same to be false, or shall in like 
manner deny any matter to be fact, knowing the same to be true, every person 
so offending shall be deemed guilty of perjury, and upon conviction thereof, 
shall be imprisoned in the penitentiary, and kept at hard labor, not more than 
ten years nor less [than] three years. 


Sec. 31. That if any person shall persuade, procure or suborn any other 
person to commit wilful and corrupt perjury, every person so offending, upon 
conviction thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than ten years, nor less than three years. 

Sec. 32. That in every indictment for perjury or subornation of [172] perjury, 
it shall be sufficient to set forth the substance of the offense charged upon the de- 
fendant, and before what court or authority the oath or affirmation was taken, 
avering such court or authority to have full power to administer the same, 
together with the proper averment or counts to falsify the matter or matters 
wherein the perjury is assigned, without setting forth any part of any record 
or proceeding in law or equity, other than as aforesaid, and without setting 
forth the commission or authority of the court, or other authority before whom 
the perjury was committed. 


ARSON. 


Sec. 33. Every person who shall wilfully and maliciously set fire to or burn, 
or cause to be burned, any dwelling house or other house, the property of 
any person, or any state house, court house, prison, church, bridge or any 
other public building, although not herein specially named, or if any person 
shall wilfully and maliciously burn any steam boat or other vessel whatever, 
whether there be any person or goods on board or not, shall be deemed guilty 
of arson; and if any person shall wilfully set fire to his own buildings or other 
property, with the intent to burn the property of any other person, and the prop- 
erty or building of any other person shall thereby be burned, such person shall 
be deemed guilty of arson. 

SEC. 34. Any person convicted of the crime of arson shall be imprisoned 
in the penitentiary and kept at hard labor, not less than one year nor more than 
ten years, and be fined in any sum not exceeding one thousand dollars. 

Sec. 35. If any person shall lose his, her or their lives in consequence of 
any arson, the offender shall be deemed guilty of murder and punished ac- 
cordingly. 


BURGLARY. 


Sec. 36. That if any person shall in the night time, wilfully, maliciously 
and forcibly break and enter into any dwelling house, kitchen, smoke house, 
shop, office, store house, ware house, malt-house, still house, mill, pottery, 
factory, water craft, school house, church or meeting house, or other house, 
with intent to rob, commit a rape, or with intent to steal property of any value, 
or to commit any felony, every person so offending shall be deemed guilty of 
burglary, and upon con-[173]-viction thereof, shall be imprisoned in the pent. 
tentiary and kept at hard labor, not more than ten, nor less than two years. 


ROBBERY. 


Sec. 37. If any person shall forcibly and by violence, or by putting in fear, 
take from the person of another, any money or personal property of any value 
whatever, with intent to rob or steal, every person so offending shall be deemed 
guilty of robbery, and upon conviction thereof, shall be imprisoned in the 
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penitentiary and kept at hard labor not more than fifteen years nor less than 
three years. 


Sec. 38. If any person shall wilfully and maliciously, either in the day time 
or night season, enter any dwelling house or other house, as designed in the 
thirty-sixth section of this aet, or any barn or stable, and shall attempt to 
kill, disfigure or maim any person, rob, stab, commit a rape or arson, every 
person so offending, his or her aiders or abettors, counsellors or procurers, on 
conviction thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than ten years, nor less than three years. 


Sec. 39. That if any person shall assault another with an intent to commit 
a murder, rape or robbery, upon the person so assaulted, every person so offend- 
ing, upon conviction thereof, shall be imprisoned in the penitentiary, and kept 
at hard labor. not more than seven years nor less than three years. 


LARCENY. 


Sec. 40. Lareeny is the felonious stealing, taking and carrying, leading, rid- 
ing, or driving away the personal goods and chattels of another, and shall em- 
brace every theft which unlawfully deprives another of his money or other 
personal property, or those means and instruments by which the right and 
title to property. real and personal, may be ascertained. 


Sec. 41. The felonious taking and carrying away from the possession (actual 
or constructive) or custody of another, any money, bank note, bond. bill, note, 
receipt or any instrument of writing whatever, although not herein specified 
or named, of value to the owner, shall be deemed larceny. 


Sec. 42. The taking and removing away any goods and personal chattel 
whatever, with an intent to steal the same, whether the article stolen be in the 
immediate possession of the owner or not, or unless it shall [174] appear that the 
owner has abandoned his claim thereto, of the value of twenty-five dollars 
and upwards, shall be deemed larceny. 


Sec. 43. If the property stolen consists of any bank note, bond, bill, covenant, 
bill of exchange, draft, order, or receipt. or any evidence of debt whatever, 
of any publie security issued by the United States, or any scrip, or other publie 
security issued by this territory, or any other state or territory. or of any 
instrument whereby any demand, right, or obligation may be assigned, trans- 
ferred, created. increased, released, extinguished or diminished, the money due 
thereon, or secured thereby, and remaining unsatisfied, or which, in any event or 
contingency, might be collected thereon, or the value of the property trans- 
ferred or affected, as the ease may be, shall be adjudged the value of the article 
stolen, 


Sec. 44. Every person duly convicted of lareeny shall be imprisoned in the 
penitentiary, and kept at hard labor, not more than seven years nor less than 
one year, and shall restore to the owner the thing or property stolen, if the 
same can be had, and if the same cannot be had, then the person so convicted 
shall be liable to the owner in double the value thereof, but nothing in this 
act shall be so construed as to make any judgment of conviction evidence on the 
trial of any civil suit brought by the injured party for any recovery under the 
provisions of this act. 


Sec. 45. If any person shall steal from any other person or persons, or from 
any dwelling house, or from any boat or water craft, or other place whatso- 
ever, any moneys, goods, wares or merchandise, or other personal property, or 
thing, whatsoever, of a less value than twenty-five dollars, every person so 
offending, shall be deemed guilty of a petit larceny. and upon conviction thereof, 
shall restore to the owner or owners the thing or things so stolen, and be fined 
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in any amount not exceeding five times the amount of the value thereof, and 
be imprisoned in the jail of the county not exceeding thirty days, and until 
the fine and costs are paid if the same shall be paid within twenty days from the 
expiration of said imprisonment. 


BUYING OR RECEIVING STOLEN GOODS, ETC. 


Sec. 46. Every person who shall, for his own gain, or to prevent the owner 
from again possessing his property, buy or receive any stolen goods, or any 
thing, the stealing of which is declared to be larceny, or property obtained by 
robbery or burglary, of the amount of twenty-[175]-five dollars and upwards, 
knowing the same to have heen so obtained, shall, upon conviction, be punished as 
in cases of larceny. 


Sec. 47. Any person charged with receiving stolen goods may be tried, con- 
vieted, and punished as well before as after the arrest or conviction of the 
principal. 


Sec. 48. All property obtained by larceny, robbery, or burglary, shall be 
restored to the owner, and no sale, whether in good faith on the part of the 
purchaser or not, shall divest the owner of his right to such property, and any 
person losing property or any valuable thing, by larceny, robbery or burglary, 
may maintain his or their action against such felon, or against any person what- 
soever, in whose hands or possession the same may be found. 


FORGERY. 


Sec. 49. That if any person shall falsely make, alter, forge or counterfeit 
any record, or other authentic matter of a public nature, or any character, 
letters patent, deed, lease, writing obligatory, will, testament, annuity bond, 
covenant. bank bill, or note for the payment of money, or other property, or 
any acceptance of any bill of exchange, or the number of any principal sum 
of any accountable receipt for any note or any order, or any warrant of request 
for the payment of money, or the delivery of goods and chattels of any kind, 
or any acquittance, or receipt, either for money or goods, or any aequittanee, 
release or discharge of any debt, account, action, suit, or demand, or other thing, 
real or personal, or any plat, draft, or survey of land, or any transfer or assur- 
ance of money, stock, goods, chattels, or other property whatsoever, or any 
letter of attorney, or any power to receive money, or to receive and transfer 
stock or annuities, or to let, lease, or dispose of, alien, convey, or dispose of 
any goods or chattels, lands or tenements, or other estate, real or personal, or 
any bills drawn by the auditors of publie accounts, for the payment of money 
of the treasury, with intent to damage or defraud any person or persons, body 
politie or corporate. or shall utter or publish as true and genuine or cause to 
be altered and published as true and genuine, any of the above named false, al- 
tered, forged or counterfeited matter, above specified and described, knowing the 
same to he false, altered, forged or counterfeited, with intent to prejudice, 
damage or defraud any person or persons, body corporate or politic, every per- 
son so offending shall be deemed guilty of forgery, and upon conviction thereof, 
shall be imprisoned in the penitentiary, and kept at [176] hard labor, for any 
space of time not more than twenty years nor less than three years. 


MAIMING. 


Sec. 50. That if any person shall voluntarily, unlawfully, and on purpose, 
eut or bite the nose, lip or lips, ear or ears, or eut out or disable the tongue, 
put out an eye, slit the nose, ear or lip, eut or disable any limb or member of 
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any person, with intent to murder, kill, maim or disfigure such person, every 
person so offending, upon conviction thereof, shall be imprisoned in the peni- 
tentiary, and kept at hard labor, not more than twenty years nor less than 
one year. 


Sec. 51. If any person shall maliciously stab or shoot any other person, 
with intent to kill, wound or maim such person, every person so offending, upon 
conviction thereof, shall be imprisoned in the penitentiary, and kept at hard 
labor, not more than twenty nor less than one year. 


COUNTERFEITING PUBLIC SEALS. 


Sec. 592. If any person or persons shall fraudulently forge, deface, corrupt, 
or counterfeit the great seal of this territory, the seal of any court, or public 
officer, by law entitled to have and use a seal, and shall make use of the same, 
or shall forge or counterfeit the signature of any publie officer, or shall unlaw- 
fully and corruptly, and with evil intent, affix any of the said true seals to any 
commission, deed, warrant, pardon, certificate or other writing, or who shall 
have in possession or custody any such counterfeit seal, and shall wilfully con- 
ceal the same, knowing it to be falsely made and counterfeited, and shall be 
duly convicted thereof, shall be fined in any sum not exceeding five hundred 
dollars, and be imprisoned in the penitentiary, at hard labor, not exceeding 
seven years. 


TESTIMONY. 


Sec. 53. On the trial of any person for forging any bill or note purporting 
to be the bill or note of some incorporated company or bank, or for passing, 
or attempting to pass, or having in possession with intent to pass any such 
forged bill or note, it shall not be necessary to prove the incorporation of such 
bank or company, by the charter or act of incorporation, but the same may be 
proved by general reputation; [177] persons of skill shall be competent wit- 
nesses to prove that such bill or note, or other writing is forged or counterfeited. 


COUNTERFEITING COIN. 


Sec. 54. That if any person shall counterfeit any of the coins of the gold, 
silver or copper, currently passing in this territory, or shall alter or put off 
counterfeit coin or coins, knowing them to be such, or shall make any instru- 
ment for counterfeiting any of the coins aforesaid, knowing the purpose for 
which such instrument was made, or shall knowingly have in his possession and 
secretly keep any instrument for the purpose of counterfeiting any of the 
coins aforesaid, every person so offending, upon conviction thereof, shall be 
imprisoned in the penitentiary, and kept at hard labor, not more than fifteen 
nor less than one year. 


Sec. 55. That if any person shall sell, barter, or in any manner dispose of 
any false. forged or counterfeited bank note or notes, or shall sell, barter or in any 
manner dispose of any counterfeit bank note or notes, the same not being filled 
up, or the signatures thereto forged or affixed, whether by single bill or by 
sheets, or shall sell, barter or in any manner dispose of any bank note or notes, 
the same being filled up, but having signatures of persons not the officers of the 
bank from which such note or notes purport to have been issued, or having 
the names of fictitious persons thereto, or if any person shall be detected with 
any such counterfeit or spurious bank note or notes in his possession for the 
purpose of selling, bartering or disposing of the same, or if any person shall 
make, alter, publish, pass, or put in circulation any note or notes, bill or bills, 
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purporting to be the note or notes, bill or bills, of a bank, company or associa- 
tion which never did in fact exist, such person or persons knowing at the time 
of publishing, passing or putting in circulation any such note or notes, bill 
or bills, that the bank, company or association purporting to have issued the 
same never did exist, every person so offending, upon conviction thereof, shall 
be imprisoned in the penitentiary, and kept at hard labor, not more than fifteen 
years nor less than one year. 


Sec. 56. That if any person shall gild any of the silver coins currently pass- 
ing in this territory, or shall gild any other metal having the likeness and sim- 
ilitude of any of the coins currently passing in this territory, so as to give it 
the appearance of any of the gold coins of the United States, or any of the 
gold coins, currently passing in this terri-[178]-tory, with intent to injure or de- 
fraud, or if any person shall pass or put in circulation any such false or gilded 
money, knowing that it is not genuine, the persons so offending, shall upon con- 
viction thereof, be imprisoned in the penitentiary, and kept at hard labor, not 
more than fifteen years nor less than one year. 


Sec. 57. That if any person shall engrave any plate for striking or printing 
any false or counterfeit bank notes, knowing it to be designed for that pur- 
pose, or shall knowingly have in his possession, and secretly keep, any plate 
for the purpose aforesaid; and if any person shall engrave, cut, indent, or 
cause any piece or pieces of brass, copper or any other metal for striking, print- 
ing, or altering any of the writing, printing or figures of any bank note or 
notes, bill or bills, knowing them to be designed for that purpose, or shall know- 
ingly have in his possession, and secretly keep the same, for the purpose afore- 
said, any person so offending, upon conviction thereof, shall be imprisoned in 
the penitentiary and’ kept at hard labor not more than fifteen nor less than 
one year. 


Sec. 58. That if any person shall attempt to pass any base or counterfeit 
coin or coins, knowing them to be such, or shall attempt to pass any false, 
forged or counterfeit bank note or notes, knowjng them to be such, every person 
so offending, shall be deemed guilty of a misdemeanor and upon conviction 
thereof, shall be imprisoned in the penitentiary and kept at hard labor not 
more than fifteen years nor less than one year. 


FRAUDULENT CONVEYANCES. 


Sec. 59. That if any person or persons shall knowingly sell or convey any 
tract or tracts of land without having title to the same, either in law or equity, 
by descent, devise or evidence by a written contract, or by deed of conveyance, 
with intent to defraud the purchaser, every person so offending, upon con- 
viction thereof, shall be imprisoned in the penitentiary and kept at hard labor 
not more than seven years nor less than one year; but nothing in this section 
shall be so construed as to prohibit any person or persons being the bona fide 
owners and occupants of improvements on the public lands from selling the 
same. 


ATTEMPT TO POISON. 


Sec. 60. That if any person or persons shall administer poison to another 
with intent to destroy or take the life of the person or persons [179] to whom the 
same shall be administered, or to do him or them any injury, or if poison 
shall be prepared with the intent aforesaid, and the same shall be taken by 
any person or persons whereby an injury to such person or persons may be 
done, every person so offending, their aiders and abettors, upon conviction 
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thereof, shall be imprisoned in the penitentiary and kept at hard labor not 
more than fifteen years and not less than three years. 


FALSE IMPRISONMENT. 


Sec. 61. False imprisonment shall consist in an unlawful violation of the 
personal liberty of another, by confinement or detention, without sufficient legal 
authority. Any person convicted of false imprisonment shall be fined in any 
sum not exceeding two thousand dollars, and imprisoned in the penitentiary 
at hard labor not exceeding two years. 


KIDNAPPING. 


Sec. 62. If any person or persons shall forcibly steal, take, or arrest any 
man, woman or child in this territory, and carry him or her into another country, 
state or territory, or who shall forcibly take or arrest any person or persons 
whatsoever, with a design to take him or her out of this territory without 
having legally established his, her or their claim according to the laws of this 
territory, or of the United States, shall upon conviction thereof, be punished 
by a fine not exceeding one thousand dollars and by imprisonment in the peni- 
tentiary at hard labor not exceeding ten years. 


DESTROYING AND EFFACING DEEDS, ETC. 


Sec. 63. Every person who shall fraudulently or maliciously tear, burn, 
efface, cut or in any other way destroy any deed, lease, bond, will or any 
other writing sealed, or any bank bill or note, check or warrant, for the pay- 
ment of money, or other writing or security for the payment of money, 
or the delivery of goods, or any certificate or other publie security 
of this territory or of the United States, or any of them, for the payment of 
money, or any receipt, acquittals release, defeasance or discharge of any debt, 
suit or other demand, or any transfer or assurance of money, stock, goods, chat- 
tels or other property, or any letter of attorney or other power, or any day 
book or other book of account, or any agreement or contract whatsoever, with 
intent to de-[180]-fraud, prejudice or injure any person or body corporate, upon 
conviction thereof, shall be fined in any sum not exceeding one thousand dol- 
lars and be imprisoned in the penitentiary at hard labor for a term not less 
than one year nor more than five years. 


MISPRISION OF FELONY. 


Sec. 64. If any person or persons having knowledge of the actual commis- 
sion of the crime of wilful murder or other felony within this territory, shall 
conceal and not, as soon as may he, disclose or make known the same to some 
judge or justice of the peace within the said territory, on conviction thereof, 
sueh person or persons shall be adjudged guilty of misprision of felony, and 
shall be imprisoned in the penitentiary at hard labor not exceeding three years, 
and fined not exceeding five hundred dollars. 


OFFICERS AND OTHER PERSONS AIDING ESCAPES.: 


Sec. 65. That if any of the assistants, guards or other officers of the peni- 
tentiary, or of any jail or any other person whatsoever, shall procure, aid 
or abet any of the conviets or any other person imprisoned on a charge of 
felony eonfined therein, to eseape therefrom, the person or persons so offending, 


CRIMES AND PUNISHMENTS 129 


shall upon conviction thereof, be imprisoned in the penitentiary and kept at 
hard labor for any spdce of time not greater than the convict thus procured, 
aided or abetted to escape was originally sentenced for. And any person aid- 
ing or abetting the escape of such felon from jail as aforesail, and upon con- 
viction thereof, shall be imprisoned in the penitentiary and kept at hard labor 
not more than ten years nor less than one year. 


SEC. 66. That if any person shall aid, abet or proeure any other person to 
commit any of the offenses of this act made criminal, every person so offending, 
shall upon conviction thereof, be imprisoned in the penitentiary and kept at 
hard labor for any time between the respective periods for which the principal 
offenders could be imprisoned for the principal offense, or if such principal 
offender would on conviction be punished with death or imprisonment for life, 
then such aider, or abettor, or procurer, shall be imprisoned for life, or may 
be punished with death as the occasion may require. 


SEc. 67. "That if any person shall give any mortal blow or administer any 
poison to another, within any county in this territory with in-[181]-tent to kill, 
and the party so stricken or poisoned shall afterwards die thereof in another 
county or state, the person giving such mortal blow, or administering such poison, 
may be tried and convicted of murder or manslaughter, as the case may be, 
in the county where such mortal blow was given or poison administered. 


JAILOR WHEN GUILTY OF OPPRESSION. 


Sec. 68. Every jailor when guilty of inhumanity or oppression to any pris- 
oner under his care or custody in this territory, upon conviction thereof, shall 
be fined in any sum not exceeding five hundred dollars and be removed from 
office. 


OBSTRUCTING EXECUTION OF PROCESS. 


Sec. 69. If any person or persons shall knowingly and wilfully obstruct, 
resist, or oppose any offieer of this territory, in serving or attempting to serve 
or execute, any mesne process, or warrant, or any rule or order of any of the 
courts of this territory, or any other legal or judicial writ or process, what- 
soever, or shall assault, beat, or wound any officer, or other person, duly author- 
ized, in serving or executing any writ, rule, order, process, or warrant aforesaid, 
every person so offending in the premises, shall, on conviction thereof, be 
imprisoned not exceeding two years, and fined not exeeeding three hundred 
dollars: provided, if any officer or person whomsoever, shall assault or beat 
any individual, under color of his commission or authority, without lawful 
necessity for so doing, he shall, on conviction, suffer the same punishment. 


RESCUE AFTER CONVICTION. x 

Sec. 70. If any person or persons shall, by force or otherwise, set at liberty, 
or rescue any person, who shall have been found guily, or convicted of any 
crime, the punishment of which is death, such person, on conviction thereof, 
shall bẹ punished by imprisonment not exceeding five years nor less than one 
year; and if any person or persons shall set at liberty, or rescue any person 
who shall have been found guilty or convicted of any crime, the punishment of 
which is imprisonment, whether such person be in custody of an officer or in 
jail, the person so offending, on conviction thereof, shall be sentenced to the 
[182] same punishment that would have been inflicted on the person so set at 
liberty or rescued. 

9 
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RESCUE FROM CIVIL PROCESS. 


Sec. 71. If any person or persons shall rescue or set at liberty any person 
in legal custody, on civil process, such person shall, on conviction, be fined in 
any sum not exceeding double the sum for which said civil process issued. 


ASSISTING PERSONS IN JAIL TO ESCAPE, ETC. 


Sec. 72. If any person shall aid or assist a prisoner, lawfully committed 
or detained in any jail, for any offense against this territory, or who shall be 
lawfully confined by virue of any civil process, to make his or her escape from 
jail, though no escape be actually made, or if any person shall convey or cause 
to be delivered to such prisoner any disguise, instrument or arms, proper to 
facilitate the escape of such prisoner, any person so offending, although no 
escape or attempt to escape be actually made, shall, on conviction, be punished 
by fine not exceeding five hundred dollars nor less than one hundred dollars, 
and imprisonment in the penitentiary, at hard labor, for a term not exceeding 
two years. 


OFFICER REFUSING TO ARREST, ETC. 


Sec. 73. If any sheriff, coroner, keeper of a jail, constable, or other officer, 
shall wilfully refuse to receive or arrest any person charged with a criminal 
offense, then such sheriff, coroner, jailor, constable, or other officer, shall, on 
conviction, be fined not exceeding two hundred dollars nor less than fifty dol- 
lars, and imprisonment not exceeding six months in the common jail. 


COMPOUNDING CRIMINAL OFFENSES. 


Sec. 74. If any person shall take money, goods, chattels, lands or other re- 
ward or promise thereof, to compound any criminal offense, such person or 
persons, on conviction thereof, shall be fined in double the sum or value of 
the thing agreed for or taken, but no person shall be debarred from taking his 
goods or property from the thief or felon, [183] or receiving compensation for the 
private injury occasioned by the commission of any such criminal offense. 


CONSPIRACY. 


Sec. 75. If two or more persons shall conspire or agree, falsely and ma- 
liciously, to charge or indict any person for any criminal offense, each of the 
persons so offending, shall, on conviction, be fined in any sum not exceeding 
one thousand dollars and imprisonment not exceeding one year. 


Sec. 76. That in all cases when any person shall be convicted of any offence 
by this act ‘declared criminal, and made punishable by imprisonment in the 
penitentiary or county jail, the judge shall determine, from the nature of the 
ease, for what period of time, within the respective periods prescribed by law, 
such convict shall be imprisoned, at hard labor, in the penitentiary, or confine- 
ment in the county jail, and shall moreover determine for what period of time 
(if any) such convict shall be kept in solitary confinement, in the cells of the 
penitentiary, without labor, and the court shall also render judgment against 
such convict for the costs of such prosecution, and award execution thereon 
against the goods and chattels, lands and tenements of said convict. 


Sec. 77. That in all trials for murder, the jury before whom such trial is 
had, if they find the prisoner guilty thereof, shall ascertain in their verdict 
whether it be murder or manslaughter, and if such person be convicted, by 
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confession in open court, the court shall proceed, by examination of witnesses 
in open court, to determine the degree of the crime, and shall pronounce sen- 
tence accordingly. ] 


Sec. 78. That the mode of inflicting the punishment of death, in all cases 
under this act, shall be by hanging by the neck until dead, and the sheriff, and 
in ease of his death, inability, or absence, the coroner of the proper county, 
in whieh sentence of death shall be pronounced, by virtue of this aet, shall be 
the executioner. 


Sec. 79. That any person sentenced to be punished for any crime specified 
in this act (when sentence shall not have been reversed or annulled) shall be 
deemed incompetent to be an elector, juror, or witness, or to hold any office 
of honor, trust, or profit, within this territory, unless the said convict shall 
receive from the governor of the territory, a general pardon under his hand and 
the seal of the territory, in which case said convict shall be restored to all his civil 
rights and [184] privileges: provided, however, that such pardon shall not release 
such convict from the cost of his conviction. 


SECOND CLASS PUNISHED GENERALLY BY IMPRISONMENT IN 
COUNTY JAIL OR FINE, OR BOTH. 


Section 1. That if any clerk or servant of any private person or of any co- 
partnership, or if any officer, agent, clerk or servant of any incorporation or 
company, shall embezzle or convert to his own use, or fraudulently make away 
with or secret with intent to embezzle or fraudulently convert to his own use, 
without the consent of his master or employers, any money, goods, rights in 
action, or other valuable security or effects whatever, belonging to any other 
person, which shall come into his possession or under his care by virtue of his 
employment or office, he shall upon conviction, be punished in the manner pre- 
scribed by law, for feloniously stealing property of the value of the article so 
embezzled, taken or secreted of the value of any sum of money payable and 
due upon any right in action so embezzled. 


Sec. 2. If any carrier or other person to whom any goods, money, right in 
action, or any valuable personal property or effects, shall have been delivered 
to be transported or carried for hire. or any person employed in such trans- 
portation or carrying, shall without the assent of his employer, take, embezzle 
or convert to his own use, such goods, money, right in action, property or 
effects, or any part of them, or any part thereof, and before delivery of such 
article at the place, or to the person entitled to receive the same, he shall upon 
conviction, be punished in the manner prescribed by law, for feloniously steal- 
ing property of the value of the article so taken, embezzled, converted or se- 
creted. 


Sec. 3. That if any person shall, in the night season, break open and enter 
any mansion, house, shop, store or any other house or building whatever, boat or 
other water craft in which any person shall reside or dwell, and shall commit 
or attempt to commit any personal violence or abuse, or shall be so armed with 
any dangerous weapon, as to indicate a violent intention, the person so offending, 
shall upon conviction thereof, be fined in any sum not exceeding three hundred 
dollars, and be imprisoned in the cell or dungeon of the jail of the county, not 
exceeding thirty days, at the discretion of the court. 


Sec. 4. That if any person shall in the day time, unlawfully break [185] open 
and enter any mansion, house, shop, store or other building, boat or other 
water craft, in which any person shall, or may dwell or reside, and shall commit 
or attempt to commit any personal abuse, he or she so offending, shall upon 
conviction thereof, be fined in any sum not exceeding one hundred dollars, 
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and be imprisoned in the cell of the jail of the county not exceeding twenty 
days. 

Sec. 5. That if three or more persons shall assemble together with intent 
to do any unlawful act, with force and violence, against the person or prop- 
erty of another, or to do any unlawful act against the peace, or being lawfully 
assembled, shall agree with each other, to any unlawful act as aforesaid, and 
shall make any movement or preparation therefor, the persons so offending, 
shall each, on conviction thereof, be fined in any sum not exceeding two hundred 
dollars and be imprisoned in the cell of the jail of the county, not exceeding 
twenty days. 


Sec. 6. That whenever three or more persons shall be assembled as afore- 
said, and proceed to commit any of the offenses aforesaid, it shall be the duty 
of all judges, justices of the peace and sheriffs, constables and all ministerial 
officers, upon actual view, or as soon as may be on information, make procla- 
mation in hearing of such offenders, in the name of the United States, to dis- 
perse and depart to their several homes or lawful employment, and if upon 
such proclamation, such persons shall not disperse and depart as aforesaid, it 
shall be the duty of such judges, justices of the peace and sheriffs, and all 
other ministerial officers respectively, to call upon all persons near, and if nec- 
essary throughout the county, to aid and assist in dispersing and taking into 
custody, all persons assembled as aforesaid, and military officers and others 
called on as aforesaid, and refusing to render immediate assistance, shall each 
upon conviction thereof, be fined in any sum not exceeding fifty dollars. 

Sec. 7. That if any person shall forcibly obstruct any of the authorities 
aforesaid, or if any three or more shall continue together after proclamation 
made as aforesaid, or attempted to be made and prevented by such rioters, or 
in case of no proclamation, any three or more persons being assembled as afore- 
said, shall commit any unlawful act as aforesaid, every such offender, upon 
conviction thereof, shall be fined in any sum not exceeding five hundred dol- 
lars, and imprisoned in the cell of the jail of the county, not exceeding thirty 
days, and shall moreover find security for good behavior, and to keep the peace 
for a time not exceeding one year.. 


Sec. 8. That if any of the persons so unlawfully assembled, shall [186] be 
killed, maimed. or otherwise injured in consequence of resisting the judges or 
others in dispersing or apprehending, or in attempting to disperse and apprehend 
them, said judges, justices of the peace, sheriffs, and other ministerial officers, 
and others acting by their authority or the authority of either of them, shall 
be holden guiltless: provided, such killing, maiming or injury, shall take place 
in consequence of the use of necessary and proper means to disperse or appre- 
hend any such persons so unlawfully assembled. 


Sec. 9. That if any person shall abuse any judge or justice of the peace, 
resist any sheriff, constable or other officer in the execution of his office, the 
person so offending, shall on conviction thereof, be fined in any sum not ex- 
ceeding two hundred dollars, or imprisoned in the jail of the county, not ex- 
ceeding twenty days or both at the discretion of the court. 

Sec. 10. That if any judge, justice of the peace, sheriff, coroner, constable, 
jailor or other officer of this territory, either judicial or ministerial, shall know- 
ingly ask, demand or receive any fee or reward, to execute and do his duty, 
other than is or shall be allowed by the laws of this territory, every person 
so offending, shall upon conviction thereof, be fined in any sum not exceeding 
two hundred dollars, or imprisoned in the jail of the county not exceeding 
twenty days, and be incapable of holding any office of profit or honor there- 
after for the term of three years. 


Sec. ll. That if any person shall, by false pretence or pretences, obtain 
from any other person, any money, goods, merchandise or effects, whatsoever, 
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with intent to cheat and defraud such person of the same, or shall fraudulently 
make and transfer any bond, bill, deed of sale, gifts, grants or conveyances, 
to defeat his creditors of their just demands, such person, so offending, shall, 
apon conviction thereof, be fined in any sum not exceeding one hundred dol- 
lars, and imprisoned in the jail of the county not exceeding ten days. 


Sec. 12. That if any person shall take upon himself to exercise or officiate 
in any office or place of authority in this territory, without being legally author- 
ized, or if any person, by color of his office, shall wilfully and corruptly oppress 
any person, under pretence of acting in his official capacity, the person so 
offending, shall, upon conviction thereof, be fined in any sum not exceeding 
two hundred dollars, or imprisoned in the jail of the county not exceeding ten 
days, or both, at the discretion of the court. 


Sec. 13. That if any judge, justice of the peace, clerk of any court, [187] 
sheriff, coroner, constable, attorney or counsellor at law, shall encourage, excite 
and stir up, any suit, quarrel, or controversy, between two or more persons, with 
intent to injure such person or persons, such judge, justice of the peace, clerk, 
sheriff, constable, attorney, or counsellor at law, shall, upon conviction thereof, 
be fined in any sum not exceeding two hundred dollars, and shall be answerable 
to the party in treble damages. 


Sec. 14. That if any sheriff, coroner, constable, jailor, clerk, county recorder, 
county treasurer, or assessor, by color of or in execution of his office, shall de- 
signedly, wilfully, or corruptly injure, defraud, or oppress any person, or 
shall attempt to defraud, injure or oppress any person, such sheriff, coroner, 
constable, jailor, clerk, county recorder, county treasurer, or assessor, shall, 
upon conviction, be fined in any sum 'not exceeding two hundred dollars, and 
be answerable to the party injured, defrauded or oppressed, in treble damages. 


Sec. 15. That if any person shall wilfully or maliciously cut down, break, 
level, demolish, or otherwise damage any bridge, embankment, or mill dam, or 
break and destroy the windows or doors of any dwelling house, or in anywise 
injure any house or houses, or shall set fire to, or burn or destroy or procure 
or cause to be burnt or destroyed, any barrack, cock, crib, rick, or stack of 
hay, corn, wheat, oats, barley, or other grain of any kind, or shall cut down, 
girdle or destroy any fruit tree or shade tree, or shall cut, pull down, burn 
or destroy any gate, post, railing or fence, or shall pull down, burn or destroy 
any pile of wood, boards or plank, or other lumber, or shall overturn any cart, 
wagon, or other carriage, or shall run them into sloughs, holes, or other places, 
or shall cut loose, or set adrift, any ferry flat, or boat, or other vessel, for 
mischief, or shall unlawfully, wantonly, wilfully or maliciously kill, wound, 
disfigure, or destroy any horse, mare, filley, colt, ass, or gelding, or any bull, 
ox, steer, bullock, cow, heifer; or calf, or any sheep or lamb, or any hog, 
dog, or any other useful animal, being the property of another, every person so 
offending, on conviction, shall be fined not exceeding two hundred dollars, or 
imprisoned not exceeding thirty days, or both, at the discretion of the court. 


Sec. 16. That if any person shall maliciously alter, or wilfully alter, deface, 
break down, or destroy any monument, or tomb stone, erected or set up to per- 
petuate the memory of any deceased person, every person so offending, shall, upon 
conviction thereof, be fined in any sum not exceeding two hundred dollars, and be 
imprisoned in the jail of the county not exceeding thirty days, or both, at 
the discretion of the court. 


Sec. 17. That if any person shall wantonly dig or take up any [188] corpse, or 
dead body, or shall aid, assist, or be in any way concerned, either in the at- 
tempt or in digging or taking up, or in carrying away such corpse or dead body, 
as aforesaid, without the knowledge and consent of the relatives or friends of 
the deeeased; every person offending in any of the aforesaid instances, shall, 
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upon conviction thereof, be fined in any sum not exceeding one thousand dol- 
lars, and be imprisoned in the county jail not more than thirty days. 


Sec. 18. That if any person shall wilfully and maliciously alter or deface 
any artificial ear mark or brand, upon any horse, mare, foal, filly, mule, ass, 
sheep, goat or swine, cow, ox, steer, bull or heifer, property of another, every 
person so offending, shall on conviction thereof, be fined in any sum not ex- 
ceeding fifty dollars and be liable to the party in treble damages. 


Sec. 19. That if any person having been called upon by the sheriff or other 
ministerial officer, in any county in this territory, to assist such sheriff or 
other officer in apprehending any person charged with, or convicted of any 
offense against any of the laws of this territory, or in securing such offender 
when apprehended, or in conveying such offender to the jail of the county, 
shall refuse to render such assistance, every person so offending, shall upon 
conviction thereof, be fined in any sum not exceeding fifty dollars. 


Sec. 20. That if any person shall knowingly send or deliver any letter or 
writing, with or without any name subseribed thereto, or signed with a fictitious 
name, containing wilful and malicious threats of injury of any kind whatever, 
or with intent, or for the purpose of extorting money or other valuable things 
from any person, every person so offending, shall upon conviction thereof, be 
fined in any sum not less than fifty nor more than five hundred dollars, or be 
imprisoned in the jail of the county not exceeding twenty days, or both, at 
the diseretion of the court. 


Sec. 21. That if any married woman shall hereafter desert her husband, 
live and eohabit with another man in a state of adultery, she shall upon con- 
vietion thereof, be imprisoned in the jail of the county not exceeding thirty 
days; and if any married man shall hereafter desert his wife and live and 
cohabit with any other woman in a state of adultery; or if any married man 
living with his wife shall keep any other woman and notoriously eohabit with 
her in a state of adultery, or if any unmarried man shall live and cohabit with 
a married woman in a state of adultery, every person so offending, shall on 
conviction thereof, be fined in any sum not exceeding two hundred dollars, 
and be im-[189]-prisoned in the jail of the county not exeeeding thirty days, at 
the diseretion of the court. 


Sec. 22 That if any unmarried persons shall live and cohabit together in 
a state of fornication, such persons so offending, shall each, on conviction 
thereof, be fined in any sum not exceeding one hundred dollars, and be, im- 
prisoned in the county jail not exceeding ten days. 


SEc. 23. "That if any person shall write, print or publish, any false or ma- 
licious libel of or concerning another, or shall cause or procure any such libel 
to be written, printed or published, every person so offending, shall upon con- 
vietion thereof, be fined in any sum not exceeding five hundred dollars, and 
moreover be liable to the party injured. 


Sec. 24. That if any sheriff, coroner, jailor or other person whatsoever, 
having any offender in custody, charged with or convicted of any offense made 
punishable by the laws of this territory, shall voluntarily suffer such person. 
to escape or go at large, every sheriff, coroner, jailor or other person so offend 
ing, shall on conviction thereof, be fined in any sum not exceeding five jun: - 
dred dollars, or be imprisoned not exceeding twenty days, or both, at the diš- 
eretion of the court. 


t 
Sec. 25. That if any person shall rescue by force, or set at liberty any offender 
charged with, or convicted of any offense, by the laws of this terriory mace 
punishable with imprisonment, from any "jail or other place of confinemen}t, 
or from the custody of any officer or other person charged with the safe keep- 
ing of such offender, every person so offending, shall upon conviction thereo:f, 
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be fined in any sum not exceeding five hundred dollars, and be imprisoned in 
the jail of the county not exceeding sixty days. 


Sec. 26. That if any person shall aid or assist any prisoner confined in any 
jail or other place of confinement, charged with, or convicted of any offense 
against the laws of this territory, to make his, her or their escape from such 
jail or place of confinement, although no escape be actually made, every person 
so offending, shall upon conviction thereof, be fined not more than five hundred 
dollars, nor less than fifty dollars, or be imprisoned in the jail of the county not 
exceeding thirty days, or both, at the discretion of the court. 


Sec. 27. That if any person shall attempt to corrupt or influence any juror 
or witness, either by promises, threats, letters, money or other undue means, 
either directly or indirectly, every person so offending, shall upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars, and imprisoned 
in the jail of the county not exceeding thirty days. 


[190] Sec. 28. That if any juror or witness shall corruptly take and receive 
any money, goods, chattels or other reward, either directly or indirectly, in any 
action or suit instituted before any court having jurisdiction thereof, such 
juror or witness, so offending, shall on conviction thereof, be fined in'any sum 
not exceeding five hundred dollars, and imprisoned in the jail of the county 
not exceeding thirty days. 

Sec. 29. That if any person legally called upon to give testimony before 
any court or other authority in this territory authorized to administer an oath 
and affirmation, shall refuse to take an oath or affirmation, such court or author- 
ity may commit the person refusing to prison until he or she shall consent to 
take such oath or affirmation; and after the person committed to the prison as 
aforesaid, shall have taken the oath or affirmation required, the court or au- 
thority aforesaid may moreover punish such person for such refusal, by a fine 
not exceeding twenty dollars. 


Sec. 30. That if any person shall directly or indirectly, in any way or 
manner, give, promise, or contract to give any money or other valuable thing, 
with intent to obtain, procure or influence the opinion, judgment or decree of 
any judge or justice of the peace of this territory, or arbitrator in any action, 
plea, suit, complaint, indictment, controversy, matter or cause depending, or 
which shall depend before him or them, or before any court in this territory, 
every person so offending, shall upon conviction thereof, be fined in any sum 
not less than fifty nor more than one thousand dollars. 


Sec. 31. That if any person by bribery, persuasion, or seduction, or any 
other arts or means whatever, attempt to prevail upon any ministerial officer 
or other person charged with the safe keeping of any person accused or con- 
victed of any offense against the laws of this territory, to permit such person 
to escape from the custody of such officer or other person, every person so 
offending, shall upon conviction thereof, be fined in any sum not more than 
two hundred dollars, nor less than twenty-five dollars. 


Sec. 32. That if any person shall wilfully and maliciously or carelessly set 
on fire, or cause to be set on fire any woods, prairies or other grounds whatever 
in this territory, other than his own,-or shall intentionally permit the fire to 
pass from his own prairie or woods, to the injury of any other person or per- 
sons, every person so offending, shall on conviction thereof, for every offense, 
be fined in any sum not exceeding fifty dollars, and shall be liable to an action 
of the party injured [191] for the damages which he, she or they, may have 
sustained in consequence of such fire. 

Sec. 33. That if any person shall wilfully and maliciously eut down, saw 
or bark, or otherwise kill or destroy any fruit or other tree or trees, in any 
nursery, garden. orchard or yard, or any living ornamental tree or trees, either 
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planted or preserved as such, being the property of another, every person so 
offending, shall upon eonvietion thereof, be fined in any sum not exceeding one 
hundred dollars, nor less than five dollars; and the owner of the fruit or other 
tree or trees thus killed or destroyed, shall recover not less than double the 
value of the same from the person or persons killing or destroying said fruit 
or other tree or trees. 


Sec. 34. That if any person shall wilfully and maliciously demolish any 
mileposts, or alter, or in any manner deface the same, or any mileboard, or any 
guide or finger board, at the forks of any public road, every person so offend- 
ing, shall, upon conviction thereof, be fined in any sum not exceeding fifty 
dollars, and be imprisoned not exceeding ten days, at the discretion of the 
court. 


Sec. 35. If any sheriff, jailor, or other person, having the care and custody 
of any jail, shall suffer the same to become foul or unclean, so that the health 
of any prisoner may be endangered, such sheriff, jailor, or other person, shall 
be liable to indictment, and on conviction shall be fined in any sum not ex- 
ceeding one hundred dollars. 


SEC. 36. If any person shall open, set on foot, carry on, promote, make or 
draw, publicly or privately, any lottery or scheme of chance of any kind or 
deseription, by whatever name, style or title the same may be denominated or 
known, or if any person shall by sueh ways and means expose or set to sale 
any house or houses, lands or real estate, or any goods or chattels, cash or writ- 
ten evidenees of debt, or certificates of claims, or any thing or things of value 
whatever, or shall sell, vend, barter or dispose of any lottery ticket or tickets, order 
or orders, for any number of shares in any lottery or scheme of chance, or shall 
be in anywise concerned in any such lottery or scheme of chance, by acting as 
agent in this territory, for or on behalf of any such lottery or scheme of chance 
to be drawn or paid either out or within this territory, every person so offend- 
ing, shall upon conviction thereof, be fined in any sum not exceeding two hundred 
dollars, at the discretion of the court. 


Sec. 37. If any butcher or other person shall knowingly sell or dispose of 
any unwholesome flesh of a diseased animal, or unwholesome [192] provision, he, 
she or they so offending, shall upon conviction thereof, be fined in any sum not 
exceeding one hundred dollars. 


Sec. 38. When any warrant legally issued by any justice of the peace in 
this territory, in any criminal case, shall be delivered into the hand of any 
constable to serve the same immediately, and if such constable shall neglect 
or delay to serve any such warrant delivered to him as aforesaid, when in 
his power to serve the same, either alone or by calling upon assistance accord- 
ing to law, such constable shall, if the offense charged for which the warrant 
issued be punished with death or imprisonment in the penitentiary of this 
territory, upon conviction thereof, be fined in any sum not exceeding five 
hundred dollars, and be imprisoned not exceeding thirty days. 


Sec. 39. That if any constable shall be guilty, as specified in the preceding 
section, of neglect or delay in serving any warrant when the offense charged, 
for whieh such warrant may issue, be an offense not punishable by death or 
imprisonment in the penitentiary, upon conviction thereof, be fined in any sum 
not exceeding one hundred dollars. 


Sec. 40. That when any jail in this territory shall not have a cell therein, 
then and in that ease, when the court shall sentence any person or persons 
' to imprisonment in the jail of any county, under the provisions of this act, 
the person or persons so sentenced, shall be confined in that part of the jail 
usually allotted to the confinement of eriminals. 
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Sec. 41. That all prosecutions, under the provisions of this act, shall be 
by indictment before the district court, in the county where the offense shall 
have been committed, except in cases otherwise provided for by law, and all 
persons imprisoned under the same, shall be imprisoned in the jail of the 
proper county, except when otherwise provided by law. 


PUNISHMENT BY IMPRISONMENT. 


Sec. 42. In all cases of imprisonment for offenses under this act, it shall and 
may be lawful for the sheriff or keeper of every prison, to compel the prisoner 
to labor at some useful employment, within or without the prison, under such 
directions and regulations as may from time to time be given by the district 
courts within their respective counties, and if any such prisoners shall be 
ordered by the court aforesaid, to labor upon any publie works without the 
prison, it shall be lawful and is made the duty of the sheriff or keeper of any 
such con-[193]-victs, to secure them, without cruelty, by ball and chain or block, 
and also to have a sufficient guard to prevent their escape. 


PUNISHMENT BY FINE. 


Sec. 43. In all cases of conviction under this act, the party convicted shall 
remain in confinement until all the costs attending his prosecution are paid, 
and his sentence has been fully complied with. 


PROPERTY OF OFFENDER BOUND. 


Sec. 44. The property, real and personal, of every person charged under 
this act, shall be bound at least so far as will be sufficient to pay to the extent 
of his condemnation. 


EXECUTION TO ISSUE FOR FINES. 


Sec. 45. It shall be the duty of the clerk of each court at the end of each 
term, to issue an execution and deliver the same to the sheriff of the county 
where the court is held, commanding him to collect each and every fine im- 
posed during the term as in case of execution on civil process, and it shall be 
the duty of the sheriff to make due return of all executions, and pay over all 
moneys so collected, without delay, into the county treasury of the proper county, 
unless otherwise directed by this act. 

Sec. 46. That all fines and forfeitures incurred under this act, shall be paid 
into the county treasury where the crime was committed. 

Sec. 47. That in all cases under the provisions of this act, where the prose- 
eutors name is endorsed and the bill found a true bill by the grand jury, the 
prosecutor or injured party may be admitted as a witness, and his credibility 
left to the jury. 

Sec. 48. That the act, entitled an act, defining crimes and punishments, ap- 
proved January 25, one thousand eight hundred and thirty-nine, be and the 
same is hereby repealed; provided, that any person or persons who may have 
committed any crime, punishable under the provisions of the aet hereby re- 
pealed, prior to the taking effect of this act, shall be prosecuted and punished 
according to the act hereby repealed, in the same manner such person or per- 
sons might or ought to be prosecuted and punished if this act had not been 
passed. 


‘Approved, February 16, A. D. 1843. 
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[194] CHAPTER 950. 


CRIMES AND PUNISHMENTS. 


AN ACT to repeal the forty-second section of an act entitled an act defining crimes 
and punishments, passed at the session of 1842 and '3. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That the forty-second section of the above entitled act be and the 
same is hereby repealed. 


Approved, February 17, A. D. 1843. 


CHAPTER 51. 


CORONERS. 
AN ACT relative to coroners and their duties. 


SECTION. SECTION. 
1. Election, term of office, bond, etc. 12. Verdict and form. 


2. To perform the duties of sheriff in 


certain cases. 13. Witnesses to recognize when jury 


find that murder, manslaughter or 


3. Cases mentioned. assault has been committed upon 

4. Cases continued. deceased. 

5. Inquest upon dead bodies. 14. Coroner to cause accused to be ar- 

6. To summon jury. rested. 

7. Duty of constables and jury, and for- 15. Burtal of the bod stra r 
feiture for failure to perform the a oie " Vof stranger: 
same. 16. Magistrate to act in case of the ab- 

8. Oath of jury. sence of the coroner. 

9. Witnesses. 17. When burial to take place and ex- 

10. Oath of witnesses. penses of same. 


11. Testimony to be reduced to writing. 18. Not to be buried without notice. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be elected in each of the organized counties of 
this territory, at the time and place of holding the general election, a coroner, 
who shall hold his office for two years and [195] until his successor is elected and 
qualified. He shall, before exercising any of the duties of his office, take an 
oath faithfully to fulfill the duties of such office; and when called upon to ex- 
ercise the duties of sheriff, he shall execute such bond and security as the clerk 
of the district court may require. 

Sec. 2. It shall be the duty of the coroner to execute all process in his 
county, 1n all cases when just exception can be taken to the sheriff or his deputy, 
or when there is no sheriff. 

Sec. 3. In all cases upon affidavits being made and filed in any court of 
record in this territory, of the partiality, prejudice, consanguinity or interest 
of the sheriff, or of the deputy of the sheriff of any county when suit is about 
to be brought or shall have been commenced, it shall be the duty of the clerk 
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to issue and direct original or other process in the suit that would regularly 
go to such sheriff or deputy, to the coroner, who shall execute the same and 
attend to the same throughout, in the same manner as the sheriff could or 
ought to have done. 


Sec. 4. The partiality, prejudice, consanguinity or interest of the sheriff 
or deputy, shall not be cause for change of venue, but the coroner shall per- 
form the duties above described, or if there should be no coroner, some proper 
person to be appointed by the clerk, shall supply the place of the sheriff in 
like manner as the coroner is hereby required to do. 

Sec. 5. That coroners shall take inquest upon the view of the dead bodies 
of sueh persons only as shall be supposed to have come to their death by violence 
or undue means, and not when the death is believed to have been and evidently 
was occasioned by casualty. 

Sec. 6. That as soon as any coroner shall have notice of the deady body of any 
person, supposed to have come to his death by violence or undue means, found 
or lying within his county, he shall make his warrant to any constable of the 
county where such body is, requiring such constable forthwith to summon six 
good lawful men of the county, to appear before such coroner at the time and 
place expressed in such warrant, and the warrant may be issued with or without 
a seal, and in substance as follows: 


Territory OF Iowa, 
ss. 
M County, 


To any eonstable of said eounty greeting: In the name of the United States 
of Ameriea, you are hereby required to summon immediately six good and law- 
ful men of your county, to appear before me, one of [196] the eoroners of said 


county. at the dwelling house of........ (or describe the place where to meet,) 
then and there to inquire upon the view of the body of.......... there lying 
dead, and by what means he came to his death. Hereof fail not. 
Given under my hand the............ day OF sein ev A. D. 18. 
CORONER 


Sec. 7. That the constable to whom such warrant shall be directed and de- 
livered shall forthwith execute the same, and shall, at the time mentioned in 
the warrant, repair to the place where the dead body is, and make return 
thereof to the coroner, and of his doings thereon under his hand; and any 
constable who shall unnecessarily neglect or fail to execute or return such 
warrant shall forfeit the sum of ten dollars; and if any person summoned as a 
juror, shall fail to appear without a reasonable excuse therefor, he shall forfeit 
the sum of five dollars; whieh forfeitures may be recovered to the use of the 
county, with costs of suit, by action of debt, or on the case, to be brought by 
the coroner. 


Sec. 8. That when the jurors summoned appear, the coroner shall call over 
their names, and then in view of the body he shall administer to them the fol- 
lowing oath: 

“You solemnly swear that you will diligently inquire, and true presentment 
make on behalf [of] the United States of America, when, and how, and by 
what means the person whose body here lies dead came to his death; and you 
shall return a true inquest thereof according to your knowledge and such 
evidence as shall be laid before you, so help you God.’’ If the six jurors shall 
not all appear, the coroner may require the constable or any other person whom 
he shall appoint to return jurors from the bystanders to complete that number. 

Sec. 9. The coroner may issue subpoenas for witnesses returnable forth- 
with, or at such time and place as he shall therein direct. The persons served 
with such subpoenas shall be allowed the same fees, and their attendance may 
be enforced in the same manner by the coroner, and they shall be subject to 
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the same penalties as if they had been served with a subpoena in behalf of the 
United States of America, to attend a justice’s court. 


Sec. 10. That an oath to the following effect shall be administered to the 
witnesses by the coroner: ‘‘You solemnly swear that the evidence you shall 
give to this inquest, concerning the death of the person here lying dead, shall 
he the truth, the whole truth, and nothing but the truth, so help you God."' 


[197] Sec. 11. That the testimony of all witnesses examined before any inquest 
shall be reduced to writing by the coroner, or some other person by his direc- 
tion, and subseribed by the witnesses respectively giving it in. 

Sec. 12. That the jury, upon inspection of the dead body and after hearing 
the testimony and making all needful inquiries, shall draw up and deliver to 
the coroner their inquisition under their hands, in which they shall find and 
certify when, how, and by what means the deceased person came to his death, 
‘and his name, if it was known, together with all the material circumstances 
attending his death; and if it shall appear that he was murdered the jurors 
shall further state who were guilty either as principal or accessory, if known, 
or were in any manner the cause of his death, which inquisition may be in 
substance, as follows: 


i ss. An inquisition taken at .......... ; M Er county, on 
the.......... day of .......... A.D. 18 , before......... one of the coroners 
of the said county of ............ upon the view of the body of ............. 


(or a person) there lying dead, by the oath of the jurors whose names are 
hereunto subscribed, who being sworn to inquire on behalf of the United States 
of America, when, how, and by what means the said........ came to his death, 
upon their oaths do say (then insert when, how and by what person, means, 
weapon or instrument he was killed,) in testimony whereof the said coroner 
and jurors of the inquest have hereunto set their hands the day and year afore- 
said." 

Sec. 13. That if the jury find that any murder, manslaughter, or assault 
has been committed on the deceased, the coroner shall bind over by recognizance 
such witnesses as he shall think proper to appear and testify at the next court 
to be held in the same county at which an indictment for such offense ean be 
found; he shall return to the same court the inquisition, written evidence, al] 
recognizances and examinations by him taken; and may commit to the jail of 
the county any witnesses who shall refuse to recognize in such manner as he shall 
direct. ; 

Sec. 14. That if any person, charged by the inquest with having committed 
such offense, shall not be in custody, the coroner shall have the same power 
as a justice of the peace, to issue process for his apprehension; and such warrant 
shall be made returnable before any justice of the peace, or other magistrate 
or court having cognizance of the case, who shall proceed therein in the same 
manner that is required of justices of the peace in like cases. 

Sec. 15. That when any coroner shall take an inquest upon the [198] view of 
the dead body of a stranger, or being called for that purpose shall not think it 
necessary, on view of such body, that any inquest should be taken, he shall cause 
the body to be decently buried, and all expenses of the inquisition and burial 
shall be paid by the county in which such dead body shall be found. 


Sec. 16. That in ease of the absence of the coroner, any magistrate being 
notified of any dead body as before mentioned, shall be authorized and re- 
quired to perform the duty of the coroner as pointed out in this act. 

Sec. 17. ' That the coroner, as soon as the verdict of the jury shall have been 
rendered, shall take immediate measures to have the body buried, the expense 
attending the burial to be paid out of the deceased person’s estate, if sufficient 
there be, if not by the county: provided however, that if the friends of the de- 
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ceased shall request to have the body to bury at their own expense, the coroner 
shall deliver it to them. 


Sec. 18. It shall not be lawful for any person to bury, or cause to be 
buried, the body of any person whatsoever that may have come to its death 
by unlawful violence or other suspicious cause, without first giving notice to 
the coroner of his county of such death, or in case the coroner is absent or 
cannot be had, to some justice of the peace. Every person so offending, shall 
be liable to the sum of fifty dollars, to be recovered before any proper tribunal, 
one-half to the use of the county, and the other half to the use of any person 
who will sue for the same. 


Approved, December 23, A. D. 1839. 


CHAPTER 52. 
ILLEGITIMATE CHILDREN. 
AN ACT to provide for the support of illegitimate children. 


SECTION. SECTION. 


1. 


Warrant to bring accused father be- 
fore a justice, and proceedings be- 
fore the same. 

Mother neglecting, county commis- 
Bioners to bring suit against the 
father for support of the child. 


ant is found guilty, and security 
for the same. 

Continuance of bonds for the appear- 
ance of the accused, until mother 
can attend. 


Accused not appearing, scire facias 


3. Proceedings, in case accused father to issue against sureties. 

fails to appear before justice. Failing to show cause, judgment en- 
4. Accused pleading not gulity to be tered against them. 

tried by jury, mother admitted as Order for maintenance to be recorded 

a [199] witness. Proviso. installments recovered by execu- 
5. Order for maintenance when defend- tion. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That on complaint made to any justice of the peace in this terri- 
tory, by any woman resident therein, who shall hereafter be delivered of a 
bastard child, or being pregnant with a child, which, if born alive, may be a 
bastard, accusing any person of being the father of such child, the justice shall 
take such accusation in writing, and thereupon issue his warrant, directed to 
the sheriff or one of the constables of his county, commanding him forthwith 
to bring such accused person before such justice to answer to such complaint, 
and on return of such warrant, the justice, in presence of such accused person, 
shall proceed to examine the complainant on oath respecting her cause of com- 
plaint. And such accused person, shall be allowed to ask, by himself, or his 
counsel, such complainant, under her oath or affirmation, any reasonable ques- 
tions necessary to his justification, and such questions and answers, with every 
other part of the examination, shall be reduced to writing by the justice. And 
if, on such examination, such accused person, shall satisfactorily appear to be 
the father of the child he shall pay or cause to be paid to the woman so com- 
plaining, such sum or sums of money or other property as she may agree to 
receive in full satisfaction, and shall further enter into a bond with the board 
of county commissioners of the county in which such woman shall reside, and 
their successors in office, conditioned to save such county free from all charges 
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towards the maintenance of said child. And in case such person shall so com- 
ply with the requisitions of this act, then the justice shall discharge such per- 
son, on his paying the costs of prosecution. 

Sec. 2. When any woman has a bastard, and neglects to bring suit for the 
maintenance of such child, or commences a suit and fails to prosecute to final 
judgment, the county commissioners interested in the support of such child, 
when sufficient security is not offered for the support of such child to save 
the county from expense, shall bring a suit, in behalf of such county, against 
him who is accused of being the [200] father of such child, or may take up and 
prosecute a suit begun by the mother of the child. 


Sec. 3. In ease such accused person does not comply with the provisions 
contained in the first section of this act, the justice to whom such complaint 
was made shall bind such person in a recognizance to the next district court, 
with sufficient security, in a sum not less than one hundred dollars nor more 
than five hundred dollars, to answer such accusation and to abide the judgment 
of court therein; and on neglect or refusal to find such security, the justice 
shall cause him to be committed to the jail of the county, there to be held to 
answer such complaint. 


Sec. 4. When such accused person shall plead not guilty to such charge 
before the court to which he is recognized, the court shall order the issue to 
he tried by a jury, and at the trial of such issue, the examination of such ac- 
eused person hefore the justice shall be given in evidence, and the mother of 
such child shall be admitted as a competent witness and her credibility left 
with the jury: provided, on the trial of the issue the jury shall, in behalf 
of the man accused, take into consideration any want of credibility in the 
mother of the child, also any variation in her testimony before the justice and 
that before the jury, and also any other confession of her at any time, which 
does not. agree with her testimony on any other plea or process made in behalf 
of such accused person. 


Sec. 5. In case the jury find the defendant guilty, or such accused person, 
hefore the trial, shall confess in court that the accusation is true, he shall stand 
charged with the maintenance of such child, in such sum or sums as the court 
may order and direct, with judgment of costs of prosecution, and moreover 
be liable to the suit of the complainant for damages, and the court shall require 
such person to give security to perform the aforesaid order. And in case the 
reputed father shall refuse or neglect to give security as aforesaid, and pay 
the costs of prosecution, he shall be committed to the jail of the proper county, 
there to remain until he shall comply with the order of the court, or until such 
court. shall, on sufficient cause shown, direct him to be discharged. 


Src. 6. If it shall happen, at the time of holding such court, that the woman 
he unable to attend, the court shall order a renewal of the bonds of recog- 
nizance that the accused person shall be forthcoming at the next court, at which 
the mother of the said child shall be able to attend, and the continuance of said 
honds shall be entered by order of said court, unless the security shall object 
. thereto, and shall have the [201] same force and effect as a recognizance taken in 
eourt for that purpose. 

Sec. 7. Whenever any recognizance which shall have been entered into 
by any person charged with heing the father of an illegitimate child, as pro- 
vided for by this act, shall be forfeited, by reason of the person not appearing 
to answer to said charge, it shall be the duty of the court to order a scire facias 
to issue against the sureties in said recognizance, commanding them to show 
cause at the next term of the court why judgment shall not go against them for 
the amount of said recognizance. 


Sec. 8. If. upon the return of said scire facias served, or two returns if not 
found, the said sureties shall fail to show cause why the same shall not be 
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done, the court shall enter judgment against said securities, in the same way 
and manner as they would have done against the principal had he appeared 
and confessed himself to be the father of said child: provided, that they shall 
in no case be made liable to pay more for the support of the said child than the 
amount of the penalty of said recognizance. 

Sec. 9. In all cases where the defendant shall be adjudged to be the father 
of the child, the order for its maintenance shall be entered, in the nature of 
judgment, upon the record, the different installments becoming due at the time 
the court may direct. And whenever any of the installments shall become due, 
and shall not be immediately paid, the same shall be collected by execution 
against the principal and securities as in other cases. 

Approved, January 4, A. D. 1840. 


CHAPTER 53. 


CARRIERS. 
AN ACT for the relief of certain carriers. 


SEcTION. SECTION. 
1. Contract not complied with, carrier 3. Lien to continue thirty days. 


to have a lien upon goods. 
2. No action of replevin, etc., sustained 4. Act not to effect existing rights. 


until after payment. 5. Act in force from passage. 


[202] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter, when any person or persons, upon request or by 
agreement, shall earry any goods or freight from any one point in this terri- 
tory to another by land or water, for any commander or captain of any steam- 
boat or other vessel, it shall be lawful for said carrier or carriers to retain the 
possession of said goods until payment or tender of payment is made according 
to the contract made in such case either by said commander or his agent. 

Sec. 2. That no action of replevin, trover and conversion, or trespass, shall 
be commenced or sustained by any person against said carrier for said goods 
until after payment or tender thereof is made as aforesaid. 

Sec. 3. That said carrier or carriers shall not retain possession of said goods 
more than thirty days, without commencing a suit for his pay, which may be 
aone by the ordinary suit of attachment before the proper tribunal, in the 
county in which such person may live. Said carrier shall keep said goods from 
being spoiled by exposure. 

Sec. 4. That this act shall not be so construed as to take away the right of 
any person to proceed by attachment against any boat or vessel as is now pro- 
vided by law: provided, that when any person has commenced suit one way, 
it shall be a bar to the other until the one first commenced is duly discontinued. 

Sec. 5. This act to take effect from and after its passage. 


Approved, January 13, A. D. 1840. 
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CHAPTER 54. 


CONVEYANCES. 


AN ACT to regulate conveyances. 


SECTION. SECTION. 

1. Lawful seizing defined. 23. Certificate of relinquishment. 

2. The term “heirs” not necessary to 24. Conveyance by feme covert. 
fee simple. 25. Operation of covenants. 

3. Subsequent estate to pass. 26. Acknowledgment of a married wo- 

4. Claimant not in possession, may sell man, by whom may be taken. 
interest ın estate. 27. Not to be taken unless personally 

5. Interest in real estate granted to two known to persons taking the same. 
or more persons to be a tenancy in 28. Certificate of acknowiedgment, what 
common. to set forth. 

6. Effects of the words “grant, bargain, 29. Deeds to be recorded. 
and sell” in conveyances. 30. Filing the same to be notice. 


7. Proof or acknowledgment ' before 31 
[203] whom taken. g 
8. Officer taking acknowledgment to 
grant certificate and endorse the 32. Letters of attorney. 
same upon the back of the ac- 33. When revoked. 
knowledgement. 34. Deeds in accordance with this act 
9. How tested. may be evidence. 


10. Person offering to make acknowledg- 35. Deed lost record may be proof. 
ment to be personally known by 36. Neither conclusive. 


Not valid except between the parties 
until deposited for record. 


one taking the same. : 37. Not to be received if proof was taken 
11. Requisites of certificate. upon the oath of an incompetent 
12. Execution, how proved. i witness. 
13. Witness to be known, or. 38. Real estate what to include. 
39. Deeds for lands in this territory, ac- 
7 ficate not to be granted unless. , 
14: Cert cate or to S knowledged in another effectual 


15. What to set forth in proof. 
16. Proof by hand writing when allowed. 40. 
17. Requisites to the granting of certifi- 41. 


and valid. 
Deeds confirmed and declared valid. 
Deeds for lands in this territory 


cate. which have been acknowledged and 
18. What to set forth 1n proof. proved in another declared valid. 
19. Subpoena issued for witnesses to in- 42: Execution and delivery of deed prima 

strument. facia evidence of the same. 
20. Dower, how relinquished. iJ. All instruments conveying real estate 
21. Relinquishment before whom taken. proved according to the provisions 
22. Not to de taken unless such married of this act good and valid. 

woman be known. 44. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when any person becomes seized of any real estate, to the 
use, confidence or trust of any other person, civil or natural, the person who 
has such use, confidence or trust, in fee simple, for term of life, or of years, 
or otherwise. or in remainder or reversion, shall be deemed forthwith in a law- 
ful seizin estate and possession of the same real estate, remainder or reversion 
in such like estates, and after the same quality, manner, form and condition as 
he is in the use, confidence or trust. 


Sec. 2. The term ''heirs" or other words of inheritance shall not be neces- 
sary to ereate or convey an estate in fee simple, and every conveyanee of any real 
estate hereafter executed, shall pass all the es-[204]-tate of the grantor, unless 
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the intent to pass a less estate, shall appear by express terms, or be necessarily 
implied in the term of the grant. 


SEC. 3. If any person shall eonvey any real estate by & conveyance purport- 
ing to eonvey the same, in fee simple absolute, and shall not at the time of such 
conveyance, have the legal estate in such real estate, but shall afterwards acquire 
the same, the legal estate subsequently acquired, shall immediately pass to the 
grantee; and such conveyanee shall be as valid as if such legal estate had been 
in the grantor, at the time of the conveyance. 


Sec. 4. Any person claiming title to any real estate may, notwithstanding 
there may be an adverse possession thereof, sell and convey his interest therein, 
in the same manner and with like effect, as if he was in the actual possession 
thereof. 


SEC. 9. Every interest in real estate, granted or devised, to two or more 
persons, (other than to executors and trustees as such,) shall be a tenancy in 
common, unless expressly declared in such grant or devise, to be in joint 
tenancy. 


Sec. 6. The words grant, bargain and sell, in all conveyances in which any 
estate of inheritance, in fee simple, is limited, shall unless restrained by express 
terms, contained in such conveyance, be construed to,be the following express 
‘covenants on the part of the grantor, for himself and his heirs to the grantee, 
his heirs and assigns. 

l. That the grantor was, at the time of the execution of such conveyance, 
seized of an indefeasible estate, in fee simple, in the real estate thereby granted. 

2. That such real estate was, at the time of the execution of such convey- 
ance, free from ineumbranece, done or suffered by the grantor, or any person 
claiming under him. 

3. For further assurance of such real estate, to be made by the grantor 
and his heirs to the grantee, his heirs and assigns, and may be sued upon in the 
same manner as if such covenants were expressly inserted in the conveyance. 

4. Every instrument in writing that conveys any real estate or whereby 
any real estate may be affected in law or equity, shall be acknowledged or 
proved and certified in the manner herein prescribed. 


Sec. 7. The proof or acknowledgment of every such instrument shall he taken 
by some one of the following courts or officers: 

1. If acknowledged or proved within this territory, by some court having 
a seal, or some judge, justice or clerk thereof, or some justice of the peace or 
notary public 

[205] 2. If acknowledged or proved before a justice of the peace, residing in 
another, and different county from the one wherein such real estate is situated, 
a certificate of the clerk of the district court of said county, shall accompany 
such instrument, certifying that said person, before whom the acknowledgment 
or proof was taken, was at the time of taking such acknowledgment or proof, 
an acting justice of the peace of such county. 

Sec. 8. Every court or officer shall take the proof or acknowledgment of. 
any such instrument in writing, or the relinquishment of the dower of a married 
woman on any conveyance of the real estate of her husband, shall grant a 
certificate thereof, and cause such certificate to he endorsed on such instrument 
or conveyance. 

Sec. 9. Such certificate shall be, 

1. When granted by a court, under the seal of the court. 

2. When granted by the clerk of a court. under the hand of the clerk, and 
seal of the court of which he is clerk. 

10 
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3. When granted by an officer who has a seal of office, under the hand and 
official seal of such officer. 


4. When granted by an officer who has no seal of office, under the hand of 
such officer. 


Sec. 10. No acknowledgment of any instrument in writing that conveys 
any real estate, or whereby any real estate may be affected in law or equity, 
shall be taken, unless the person offering to make such acknowledgment shall 
be personally known to at least one judge of the court, or to the officer taking 
the same, to be the person whose name is subseribed to such instrument as a 
party thereto, or shall be proved to be such by at least, one credible witness. 


Sec. 11. The certificate of such acknowledgment shall state the fact of ack- 
nowledgment, and that the person making the same was personally known to 
at least one judge of the court, or to the officer granting the certificate, to be 
the person whose name is subscribed to the instrument as a party thereto, or 
was proved to be such by at least one witness, whose name shall be inserted 
in the certificate. 

Sec. 12. The proof of the execution of any instrument in writing, that con- 
veys any real estate, or whereby any real estate may be affected in law or 
equity shall be, ; 

1. By the testimony of a subscribing witness, or, 

2. When all the subscribing witnesses are dead or cannot be had, by evidence 
of the hand writing of the party and of at least one [206] such witness shall be 
personally known to at least one judge of the court, or to the officer taking the 
proof, to be the person whose name is subscribed to the instrument as a witness 
thereto, or shall be proved to be such by at least two credible witnesses. 


Sec. 14. No certificate of such proof shall be granted unless such subserib- 
ing witness shall prove that the person whose name is subscribed thereto as 
a party, is the person who executed the same; that subscribing witness, given 
by at least two credible witnesses to each signature. 


Sec. 13. No proof by a subscribing witness shall be taken, unless such per- 
son executed the instrument, and that such witness subscribed his name thereto 
as a witness thereof. 

Sec. 15. The certificate of such proof shall set forth the following matter: 

1. The fact that such subscribing witness was personally known to at least 
one judge of the court, or to the officer granting the certificate, to be the person 
whose name is subscribed to such instrument as a witness thereto, or was proved 
to be such by at least one witness, whose name shall be inserted in the certifi- 
eate. 

2. The proof given by such witness, of the execution of such instrument, 
and of the facts that the person whose name is subscribed to such instrument 
as a party thereto, is the person who executed the same, and that such witness 
subscribed his name to such instrument as a witness thereof. 


SEC. 16. No proof, by evidence of the hand writing of the party and of a 
subscribing witness, shall be taken, unless the court or officer taking the same 
shall be satisfied that all the subseribing witnesses to such instrument are dead, 
or eannot be had to prove the exeeution thereof. 

Sec. 17. No certificate of any such proof shall be granted, unless at least 
two credible witnesses shall state, on oath, that they personally knew the person 
whose name is subseribed thereto as a party, well know his signature, stating 
their means of knowledge, and believe the name of the person subscribed 
thereto as a party, was subscribed by such person, nor unless at least two 
eredible witnesses shall, in like manner, state that they personally knew the person 
whose name is subseribed to such instrument as a witness, well know his signature, 
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stating their means of knowledge, and believe the name subscribed thereto as a 
witness, was thereto subscribed by such person. 


Sec. 18. The certificate of such proof shall set forth the names of [207] the 
witnesses examined, the fact that such witnesses were sworn, and the evidence re- 
quired by the last preceding section to be by them given. 


Sec. 19. Upon the application of any grantee in any instrument in writing 
required by this act to be recorded, or of any person claiming under such 
grantee, verified by the oath of the applicant. that any witness to such instru- 
ment, residing in the county where such application is made, refuses to appear 
and testify touching the execution thereof, and that such instrument cannot 
be proved without his evidence, any court or officer authorized to take the 
proof of the instrument, may issue a subpoena requiring such witness to appear 
before such court or officer and testify, touching the execution thereof. 


Sec. 20. A married woman may relinquish her dower in any of the real 
estate of her husband, by any conveyance thereof, executed by herself and hus- 
band, and acknowledged and certified in the manner hereinafter prescribed. 


Sec. 21. Such relinquishment shall be taken before some court or officer 
authorized by this act, to take the proof or acknowledgment of instruments in 
writing, conveying real estate or affecting the same. 


Sec. 22. No such relinquishment shall be taken unless such married woman 
shall be personally known to at least one judge of the court, or to the officer 
taking the same, to be the person whose name is subscribed to such conveyance 
as a party thereto, or shall be proved to be such, by at least one credible witness, 
nor unless she shall be made acquainted with the contents of such conveyance, 
and shall acknowledge, on an examination apart from her husband, that she 
exeeuted the same and relinquished her dower in the real estate therein men- 
tioned, freely, and without compulsion, or undue influence of her husband. 


Sec. 23. The certificate of such relinquishment shall set forth that such 
married woman was personally known to at least one judge of the court, or to 
the offieer taking the same, to be the person whose name is subseribed to such 
conveyance, or was proved to be such by at least one witness, whose name shall 
he inserted in the certificate; that she was made aequainted with the contents 
of such conveyance, and acknowledged, on an examination, apart from her 
husband, that she executed the same, and relinquished her dower in the real 
estate therein mentioned, freely, and without compulsion, or undue influence 
of her husband. 


Sec. 24. A married woman may convey any of her real estate, by [208] any 
conveyance thereof, executed by herself and husband, and acknowledged by such 
married woman, and certified in the manner hereinafter prescribed, by some 
court, authorized by this act, to take and certify such acknowledgment. 


Sec. 25. No covenant, expressed or implied, in any such conveyance, shall 
hind such married woman or her heirs, except so far as may be necessary effec- 
tually to convey from such married woman and her heirs, all her right and in- 
terest expressed to be conveyed in such conveyance. 

Sec. 26. Any court, or person, authorized by this act, to take the proof or 
acknowledgment of any instrument in writing that conveys any real estate, or 
whereby any real estate may be affected, in law or equity, may take and certify 
the acknowledgment of a married woman to any such conveyance of her real 
estate. 

Sec. 27. No such acknowledgment shall be taken unless such married woman 
shall be personally known to at least one judge of the court taking the same, 
to be the person whose name is subscribed to such conveyance as a party 
thereto, or shall be proved to be such by at least one credible witness, nor 
unless such married woman shall be made acquainted with the contents of 
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such conveyance, and shall acknowledge, on an examination apart from her 
husband, that she executed the same freely, and without compulsion, or undue 
influenee of her husband. 


Sec. 28. The certificate of such acknowledgment shall set forth that such 
married woman was personally known to at least one judge of the court grant- 
ing the same, to be the person whose name is subscribed to such conveyance, 
as a party thereto, or was proved to be such by at least one witness, (whose 
name shall be inserted in the certificate,) and that she was made acquainted 
with the contents of such conveyance, and acknowledged, on an examination 
apart from her husband, that she executed the same freely, and without com- 
pulsion, or undue influence of her husband. 


Sec. 29. Every instrument in writing that conveys any real estate, or where- 
by any real estate may be affected in law or equity, proved or acknowledged, 
and certified in the manner above prescribed, shall be recorded in the office of 
the recorder of the county in which such real estate is situated. 


Sec. 30. Every such instrument in writing, certified and acknowledged in 
the manner herein above prescribed, shall from the time of filing the same 
with the recorder for record, impart notice to all per-[209]-sons of the contents 
thereof. and all subsequent purchasers and mortgagees shall be deemed in law and 
equity to purchase with notice. : 


Sec. 31. No such instrument in writing shall be valid, except between the 
parties thereto and such as have actual notice thereof, until the same shall be 
deposited with the recorder for record. 


Sec. 32. Every letter of attorney, or other instrument in writing, contain- 
ing a power to convey any real estate as agent or attorney for the owner thereof, 
or to execute as agent or attorney for another, any instrument in writing that 
conveys any real estate, or whereby any real estate may be affected in law 
or equity, shall be aeknowledged or proved, and certified and recorded as other 
instruments in writing, conveying or affecting real estate, are required to be 
acknowledged, or proved, and certified and recorded. 


Sec. 33. No such letter of attorney, or other instrument, certified and re- 
corded in the manner prescribed in the preceding section, shall be deemed to 
be revoked by any act of the party by whom it was executed, until the instru- 
ment containing such revocation shall be deposited for record in the same office 
in which the instrument containing the power is recorded. 


Sec. 34. Every instrument in writing, conveying or affecting real estate, 
which shall be acknowledged or proved, and certified as hereinbefore prescribed, 
may, together with the certificate of acknowledgment, proof or relinquishment, 
be read in evidence without further proof. 


Sec. 35. Where any such instrument is acknowledged, or proved and certi- 
fied and recorded in the manner hereinbefore prescribed, and it shall be shown 
to the court that such instrument is lost, or not within the power of the party 
wishing to use the same, the record thereof, or a transcript of such record, 
certified by the recorder, under the seal of his office, may be read in evidence, 
without further proof. 


Sec. 36. Neither the certificate of the acknowledgment, or of the proof of 
any such instrument in writing, nor the record, or transcript of the record 
of such instrument shall be conclusive, but the same may be rebutted. 


Sec. 37. If the party contesting the proof of any such instrument shall 
make it appear that such proof was taken upon the oath of an incompetent 
witness, neither such instrument, nor the record thereof, shall be received in 
evidence until established by other competent proof. 
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Sec. 38. The term real estate, as used in this act, shall be constru-[210]-ed as 
co-extensive in meaning, with lands, tenements, and hereditaments, and as em- 
bracing all chattels real. 

Sec. 39. This act shall not be so construed as to embrace within its provi- 
sions last wills and testaments. 

Sec. 40. That all deeds and conveyances of lands, tenements or heredita- 
ments, situated, lying, and being within this territory, which shall hereafter be 
made and executed in any other territory, state, or country, whereby such 
lands, tenements, or hereditaments shall be conveyed, in whole or in part, or 
otherwise affected or incumbered, in law, may be acknowledged, proved and 
certified, according to, and in conformity with, the laws and usages of the terri- 
tory, state or country, in which such deeds or conveyances were acknowledged 
or proved, or in which they shall be acknowledged or proved; and all such deeds 
and conveyances are hereby declared effectual and valid, in law, to all intents and 
purposes, as though the same acknowledgment had been taken, or proof of execu- 
tion made, within this territory, or in pursuance of the laws thereof, and such 
deeds and conveyances so acknowledged or proved as aforesaid, may be ad- 
mitted to be, and shall be, recorded in the respective counties in which such 
lands, tenements or hereditaments do, or may, lie. 

Sec. 41. That all deeds and conveyances of lands, tenements and heredita- 
ments, situate, lying, and being within this territory, which have been ack- 
nowledged or proved, within any other territory, state or country, according 
to, and in compliance with, the laws and usages of such territory, state or 
country, and which deeds or conveyances have been recorded within this terri- 
tory, be and the same are hereby confirmed and declared effectual and valid, 
in law, to all intents and purposes, as though the said deeds or conveyances, 
so acknowledged, or proved and recorded, had, prior to being recorded, been 
acknowledged or proved within this territory. 

Sec. 42. The execution and delivery of any deed or conveyance of any lands, 
tenements or hereditaments, in any court of law or equity, in this territory, 
shall be considered prima facie evidence of its execution and delivery, and the 
party denying the same. his agent or attorney, shall deny the same by his oath 
or affidavit, when the party introducing such deed shall prove the execution 
and delivery as in other cases. 

Sec. 43. That all instruments of writing conveying any real estate, or where- 
by any real estate may be affected, either in law or equity, [211] that have been ` 
proved or acknowledged, according to the foregoing provisions of this act, shall 
be good and valid. 

Sec. 44. That an act entitled an act to regulate conveyances, approved 
January 4, 1840, and an act to amend an act regulating conveyances, approved 
January 13, 1841, be and the same are hereby repealed. 

Approved, February 16, A. D. 1843. 
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CHAPTER 55. 
CRIMES AND MISDEMEANORS. 


AN ACT in relation to the safe custody of persons arrested for crimes and misdemeanors. 


SECTION. SECTION. 
1. Persons arrested for crimes in one 5. Confinement of prisoner. 
county, may for safe custody, be 
transferred to another. 6. Sheriff may call aid in making trans- 
2. By whose direction. fer. 
3. When direction to be given. 7. Expenses of transfer by whom borne. 
4. Sheriff to make transfer. 8. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person arrested on a charge of any crime or misde- 
meanor, committed in any county of this territory, who might legally be con- 
fined in the jail of said county, may for safe custody be transferred to the jail 
of any other county, in the manner provided for in this act. 

Sec. 2. Such transfer may be made by the direction of any judge of the 
supreme court, or of any justice of the peace of the county wherein the offense 
shall have been committed. 

Sec. 3. Before making the direction for such transfer, said judge or justice 
of the peace shall require satisfactory proof that the prisoner cannot be re- 
tained in safe custody in the county where the offense was committed. 

Sec. 4. Upon receiving such direction in writing, signed by the officer mak- 
ing the same, the sheriff shall forthwith transfer the person to the jail of the 
county specified in said direction, and shall leave with [212] the jailor of that 
county a copy of the original mittimus, together with a copy of the directions 
aforesaid. 

Sec. 5. The prisoner shall then be safely retained in the jail to which he 
shall have been removed, in the same manner as though the offense had been 
committed in that county, until demanded by the sheriff of the proper county 
for trial, or until he shall have been otherwise lawfully discharged. 

Sec. 6. The sheriff of the proper county, in removing the prisoner to and 
from the jail as aforesaid, may call to his aid any necessary assistance or use 
any other needful precaution, the same as though he were within his own 
county, and should an escape happen he may pursue and retake the prisoner 
in any portion of this territory. 

Sec. 7. The expenses of the transfer and confinement of the prisoner as 
aforesaid, shall be borne by the county wherein the offense was committed. 

Sec. 8. That an act in relation to the safe custody of persons arrested for 
crimes and misdemeanors, approved November 26, 1839, and an act to amend 
an act, entitled an act, in relation to the safe custody of persons arrested for 
crimes and misdemeanors, approved February 10, 1842, be and the same are 
hereby repealed. 

Approved, January 18, A. D. 1843. 
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CHAPTER 56. 


COSTS AND FEES. 


AN ACT concerning costs and fees. 


SECTION. 


1. 


Fees of clerk of district courts. 
Fees of clerk of supreme court. 
Sheriff's fees. 


SECTION. 
7. 


Table of fees to be set up in each 
office. 


8. Fine of officer for taking greater fees 
Fees of county commissioner’s clerk. than are allowed by this act. 
Coroner's fees. 9. Bill of particulars to be made out by 
Fees of masters in chancery. officer. 
Fees of justices of the peace in civil 10. Fees of witnesses to be paid in ad- 
Cases. vance if required. 
Fees of justices of the peace in crim- 
inal cases. 11. Citizens of this territory to have 
Fees of constables in civil and crim- free access to records without tax. 
inal cases. 12. Record books of court, by whom paid 
Witnesses’ fees. for. 
Jurors’ fees. 13. Certain officers and persons only to 
Fees of notary public. have claim against the territory 
for services performed in any other 
Fees of judges of probate. than the supreme or district courts. 
CMT ai CN 14. C ti f sheriff for attend 

2. Party in civil case, in whose favor : Dupensation  orvane S 
judgment is given to recover costs. ance upon the supreme court. 

3. In sults for breach of law when 15. Compensation of sheriffs for attend- 
judgment is rendered against, he ance upon district courts. Proviso. 
is Hable for costs. 16. Fees for recording of deeds and mort- 

[213] 4. Fees to be paid by party re- gages. 
quiring the services. 17. County commissioners to tax fees to 

5. Officers being required to set up or defray expenses of petit juries— 
advertise notices, to be allowed for Proviso. 
it. 

6. To be allowed for services performed, 18. Repealing clause. 
not enumerated in this act such 19. Act in force from 20th day of Feb- 


fees as the courts may tax. 


ruary, 1843. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. 


That from and after the taking effect of this act, the fees and 


compensation to the several officers and other persons hereinafter mentioned, 
shall be as follows: 


In THE District COURTS OF THE TERRITORY, THE CLERKS’ FEES IN ALL CASES 
" TO WHICH THE SAME May APPLY RESPECTIVELY. 


For issuing and sealing every writ not exceeding three hundred words. .$ .50 


For each additional folio of one hundred words. ...................... 121% 
Docketing case first time ......... 0... cee cee cee cence ere 121% 
Each subsequent time ......... 0... cc cece cee een eee canes 121 


Entering judgment on a suit without process......... 0.0.0.0. c eee eens .25 


Entering cause on judgment docket............ 2.0... ccc cece ee eee 1834 
Entering each order or rule of court for every continuance, rule to plead, 
default to plead, retraxit, non suit or discontinuance, or any other 
order actually entered in the progress of a suit.................4- 1834 
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Filing each paper in a suit, except appeals from justices, and in no case 


shall such fees exceed twenty-five eents........... llle .0614 
Filing all papers in appeal or certiorari from justices................. .0614 
[214] Issuing bail piece when required....................lleeeeeese. .25 
Entering special bail:... 0... 0... cee ce eee eee cnet n een eens 1834 
Swearing and empaneling each jury............ cee cece eee eee 1854 
Administering oath to each witness on trial......... 0.0.2 eee eee eee 0614 
Entering verdict of jury and judgment ............ 2... cece eee eens : 
Entering satisfaction of judgment ........... 0... cece cece eee eese 0614 
Issuing writ of execution ........ ccc cece ee eee eee mnn .25 
Taxing costs. scc eoe tud. ee erem rave ecd ait mte Me ecards e ee SWR eee a .25 
Entering exonerator .................e.eeeeee ehe hh hs nn .0614 
Entering surrender ......... 00. c cece enc eect e esr hr nn .0614 
A commission to take depositions ......... 2... ccc cece eee een .50 
All motions in one suit 0.0... ce cee re eee te eee eee eteees .1834 
All the rules in one suit...... 0... ccc cee eee te teen eet 1834 
If there be only one: 4.5.24. oder prr Re rer repr mea ea Ree d ise .0614 
A venire for a JULY i2 er s anisa er EUR e rece Rm RCRUM RR ees .25 
Making a complete record in each cause when ordered by the court for 

every one hundred words ............- 00 case cece eee eere 10. 
Copy of record when required for one hundred words.................. .10 
Every certificate when required with seal of court.................0.5- 3T 


A subpoena to include all the witnesses called for at the time of issuing.. .25 
Filing record of appeal, writ of error, supersedeas, certiorari or habeas 


COE PS oo cece ceca aire Bt tn eu E aed oe EEE A E Nia ere Sad ete 0614 
Assessment of damages ........... 000 c cece cece cece c eee teen hen 1834 
A subpeena in chancery ........ 0... cece cece cee ete teeter tenes 31, 
Filing each bill, answer, replication or other pleading in chancery....... 0614 
Copy of paper not herein provided for, every one hundred words........ 10 
For administering oath in naturalization cases............... 0c cece eeu. .0614 
Filing the same: noe nipo ewsw. duds av a a se E e E n E E WE Qs 0614 
Certificate of application ............ 00 cece eect eee e eee nnes .50 
Certificate of naturalization .........0... 00. ccc cece cence ee eens .50 
Taking a recognizance ........ ec ete eh hn 121% 
Issuing and recording marriage license ........... 00 cee eee cece ee ceuee 1.00 
Each bond required by law ........ 2... ccc cece eee te eee e eee eeeees 50 


No fees shall be paid or demanded from grand or petit jurors or witnesses, 
for issuing a certificate entitling them to fees as such. The county commis- 
sioners may allow the sheriff and clerk of the district court, any sum not exceed- 
ing thirty dollars per annum, for services in criminal cases, where the party 
is acquitted. 


[215] CLERK OF SUPREME COURT FEES. 


For issuing and sealing every Writ. ....... 0.0... cece cence eens » $1.00 
Docketing cause each time. ....... 2... eee ee eee eter eee eenee 12% 
Entering cause on judgment docket............ 0... cece eee eee eee eee 25 
Entering each order, motion or rule.............. 0. cece eee eee eens .20 
Filing cach paper .... l4 9n beets Fak canada tener vO 
Entering judgment ..................eeeeeeeeeeeeee een ss .50 
Entering non suit, discontinuance, dismissal or nolle prosequi.......... 1215 
Entering satisfaction of judgment............... 00. cece eee eee eee 12%, 
Entering return of execution ........ aae uM sev cherie Baek eT 12% 
Taxing: COSS. oro Lose e e t v o ons RR A BI aca aS eens er De di .25 


Copy of record or paper per 100 words... 2.2.00... 02. eee ee eee e ee eee 15 
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Certificate with seal 6.0.68 0 loeo ba Nw Sed saben beds eee e aed .50 
Taking bond ...................... RC DeN XOU Galo ieee NN Hi .50 
Assessment of damage ............ cles heh .25 
Entering cause on court calendar ............... cece cece cece nnn 12% 
Entering appearance of parties ....... 00... ccc cee cee ce cee e eee eeee 12% 
Signing final record 0.0.0.0... ccc ccc cc eee ce ete een .20 
Making complete record for every hundred words..................... 15 


And for all services not specified in the above list, he shall receive such com- 
pensation as shall be allowed the clerk of the district court for like services. 


SHERIFF’S FEES. 


For serving any writ and the return thereof, (subpomas excepted) for 


one defendant rrp nistrari EAEEREN RRA EAEEREN ea ee $ .50 
Each additional defendant .......... 0... ccc ccc eee eee 25 
Every commitment to prison .......... 0... cece eee eee e mtn .25 
Discharge from prison ..................seeee eee eh ene 25 
Attending with a person before a judge or court, when required, per day, 

at any time not a regular term of court............. 00.0000 e eee 1.00 
Mileage in going with such person before said judge and returning per 

mie... visse T bos ieeheg eee hapless usta reU DE Qi tu atte .04 
Serving a writ of possession or restitution. ......... lees .50 
Serving the same with a posse comitatus...............0 2c cece e neces 1.50 
Copy of paper required by law, for each 100 words................... 10 
Serving and returning a subpeena for each person therein named........ 1834 
Calling a jury in each cause........... 0. cece ees NERES 214 

` [216]Summoning a grand and petit jury, to be paid out of the county 

treasury, for each panel............ 0.0. ccc cee eene 8.00 
Traveling fees in cases required by law, going and returning, per mile.... .04 
Selling land or other property on execution, per day................00- 1.00 
Making and executing a deed for land sold on execution................ 1.00 
Serving one person with an order of court, besides mileage............. 1214 
Summoning a jury in cases of forcible entry and detainer.............. 1.50 
Serving ah execution or order for the partition of real estate or assigning 

dower, besides mileage ........... 0.0 c cece cece cece reme .00 
Each appraiser of real and personal estate, per day................ Lus. .50 
Each bond required by law ........... llle 25 


For collecting and paying over all sums under two hundred dollars, two 
and a half per cent; for all sums over two hundred dollars and less 
than five hundred dollars, two per cent; and for all sums over five 
hundred dollars, one per cent. 


Returning a writ not served ..... Efe Sa vedere Sioned oat EA eoe RR REND 0614 
Receiving prisoner on surrender by bail........... 00... cece eee neces 25 
Taking new Dau eisena snurra e eee hse EIUS Cord ade bee ba VS 25 
Dieting a prisoner to be paid out of the county treasury, when prisoner 

is insolvent, per day .......... cc cee cee ee cee eh e 25 


The sheriffs shall be allowed by the county commissioners a sum of money 
not less than ten nor more than fifty dollars, for services rendered the county 
in delivering notices and duties of that character for which no specified sum 
is provided by law. No sheriff shall directly or indirectly, charge or receive any 
mileage on process issued from any foreign county, except for the number of 
miles actually traveled. 
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FEES OF COUNTY COMMISSIONERS’ CLERK. 


For services in recording proceedings in term time, per diem............ $2.00 
For entering other records and accounts necessary to be kept in his office, 

for each folio of one hundred words....................eeue ees. .10 
For making ealeulation and earrying out the amount of taxes on the as- 

sessment roll, per diem ................llseeeeeee een 2.00 
For each county order issued by him ..........-..0. cece cece e ee eeee .05 
For making out abstraets of assessment roll, for every one hundred words, 

three figures counting one word ............ 0... cece cree nh .08 
For each bond for constable or other officer, drawn by him, to be paid by 

d'au) dem .29 
[217] Administering oath of office and certifying same................. .25 
To filing all returns of a general or special election.................. .90 
For each certificate and seal.............. ls cece eee eee se ese A 25 
For recording certificate of estray animals from justices of the peace, 

for each certificate 2.0... cc cc ce cee ee teen hn 1834 
Taking and filing an affidavit and entering the same, and proof of an estray .37 
For advertisement of estrays ........ eese heh .25 
Copy of any paper or record when required, for each one hundred words. .10 
For making out plats of each township for assessor. ............ sess 1.00 
For filing each paper required to be filed............. 0.00 cece cece eee 05 
For each blank form for assessor, per quire..............02ee eee eee .90 
For collectors’ precept and sealing same............... 20. e eee ee eee .25 
For granting and issuing permit or license............----02-20eeeeee 15 
For each advertisement of general or special elections................ 12% 


` CORONER’S FEES. 


For view of each body and for taking and returning inquest, to be paid 
by the deceased estate when solvent ................... eee $5.00 
Every subpoena, warrant or venire .......... 00.0 cece eect hn .25 


For all other serviees the same fees as is allowed to sheriffs in similar cases. 


FEES OF MASTERS IN CHANCERY. 


For attending and hearing every argument on any subject referred to 


him, and reporting thereon ................eeeeeee enhn $2.50 
Reporting when proceedings are exparte.............. selle eese 15 
Administering each oath ......... 0.0. ce cece cece cece eee rush .06 
Taking depositions, every one hundred words.....................ss. 121% 


FEES OF JUSTICES OF THE PEACE IN CIVIL CASES. 


For docketing each suit .......... 0. ccc eee cece ee cece ers $ .0614 
For summons or warrant ......... 0... cc cee enc cece ec tne e ree 12% 
Precept for Jübty 4i... 9E VR he OME TGS WE Hc Mere ed wee ez 12% 
Every subpona including all witnesses asked for at the time........... 1834 
Swearng 8 jüfy eea rr 4 ncc eder th mr Peale E e EX Eda .1215 
[218] Entering a verdict............ ccc ccc cee cee eee ee eee enn 1214, 
Entering judgment .............. ccc cece cee cece hh 12% 
Taking and certifying any acknowledgment...................0000ee: .25 

Administering each oath ............ cc cece eee c cece eects erre 0614 
Issuing fee-hll see du aa Re EE ETC ONE LS eerte .1215 


Every rule of reference ............ 0 ccc ccc ccc eee ee 12% 
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Every continuance or adjournment, at the request of either party....... 12% 
Taking depositions, for every one hundred words...... eie Be eels. vtec epee ; 
Certifying the same ..:... nue e ERI CES ERR ERE ERE EY .1215 
Taking bail, recognizance or seeurity........ esee .25 
Every discontinuance or satisfaetion. ......... llle eee eee 12% 
Entering amicable judgment .................. lese eee Tov 220 
Transfer of judgment ............. 0c ccc cece eee cece teen E eens 12% 
Marrying and making return thereof.............. 2... c cece eee cence 2.00 
Filing each paper required to be filed. ........... 0. ccc cee eee eee eees 04 
Opening judgment after default ................. lees eens .1215 
Taline Costs on eeee e SEE Tas Wege d ee V Rie Ste UR C P Vi 12% 
Issuing writ of attachment......... 2.0... ccc eee ee tee ene eens 25 
Taking bonds for same............. cece eee cee tee eee eee teen eeees 25 
For holding inquisition in cases of forcible entry and detainer, in addi- 

tion to other fees, per day......... ccc cece cece ce eee eee e 1.00 
Writ of restitution including execution for costs...............00e0 ee 25 
Rule to take deposition when the witness is out of the territory......... .9715 
For every execution ........:.... eese he hehe 25 
Transcript of judgment, for every hundred words.................... .10 
For hearing any matter wherein a jury isealled....................Lu. .25 
For administering an oath out of court, and mileage................. .1215 
Copy of the proceedings in any ease when demanded for an appeal or 

any other purpose, for every one hundred words................. .10 
Certificate thereof so 0.2.0... ccc cee een 10 
Affidavit for attachment ...................4. et gata d esee M reser 10 
Swearing each witness ......... 00.0 cece cece hh re 0614 
For renewing execution ............ 0.22 c eee e ee eect eet e nee eeees 0614 


FEES OF JUSTICES OF THE PEACE IN CRIMINAL CASES. 


For warrant or search warrant ............ 02.2 cee cece cece eter care $ .25 
Commitment to jail i2... bei oes eek e CER ree Ic e ee ri ER Hale .1215 
[219] For affidavit aeon eree a a a A E eh ran 121, 
Taking recognizance ............ ccc ccc cece ce cee cece heme e hen 25 
Entering judgment for fine or punishment............... 000000 eeeee .25 
Order of discharge to jailor...... 0.0... ccc eee cee er nmn 25 
And in all cases mileage, when justices are called from their offices, 
Dermille 26 a e a rio eto equos coe SLR Ra Sug amb MIR .04 


For other services, fees as in civil eases. 


FEES OF CONSTABLES IN CIVIL AND CRIMINAL CASES. 


For serving summons, for each person therein named................. $ .25 
For serving warrant .............eeeeeeeeeee rhe] htt .25 
Copy of every summons or warrant............eeeeeeeee ennt .10 
Traveling to and from place of service to place of return per mile...... .04 


When two or more persons are served, mileage to be computed only from 
the most remote place unless they are in opposite directions. 


Summoning & JUTY ..........-..eleeeeeee eh hh nan .50 
Attending the same on trial ...... 0.0... cece eee ehe 25 
For serving execution besides mileage....................s eese. .. .25 
Advertising and selling property besides mileage..................... .90 
For advertising without selling ................seeeeee e .25 
For notifying plaintiff of service, besides mileage................... .1834 


Return of execution when no levy is made................0c cee ee eee .0614 
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Each notice of attachment being issued, besides mileage............... 12% 
Bond for the same....... 0.6... ccc cece cee ehh 25 
For serving attachment, besides mileage.............000. cece eseaeee® 2d 
On all sums collected on execution and paid over, four per cent. 

Serving subpoena besides mileage ...............0cececeeeeecceeeees 12% 
Posting and «copying attachment ......... 2.0... c esse eee ee eee e ree 1834 
Commitment to prison besides mileage.............. l.l eee eee ees 25 


WITNESSES’ FEES. 


Each witness for a day’s attendance before the district court........... $1.00 

Attendance before a justice of the peace for every day............... .90 

Mileage, for each mile coming to and returning from his or her place of 
residence to the place of trial.... 2.0... ... ccc cece cnc eee eens .04 


[2201 The successful party shall in no case recover the costs of more than two 
witnesses against the other party, unless the court or justice of the peace shall 
deem and certify a greater number to be necessary for proving any one fact. 


JURORS FEES. 


Grand jurors per day, when paid by the county............. DE $1.25 
Petit: Jurors per-day......o a steed oleae ebb we PLE HU IER TUER Re 1.25 
Traveling to and from court per mike............ 0... c eee eee eee eee .04 
And all necessary expenses for ferriage in traveling to and from court. 

Jurors each day before a justice of the peace. ......... 0.0.0.0 cece eee 50 


FEES OF NOTARY PUBLIC. 


For every protest of a bill of exchange or promissory note, registering 


seal or other services .......... sese e sta heran $ .75 
Attesting letters of attorney and seal............. 0.0 e ee eee eee 50 
Noting a bill of exchange for non-acceptance or non-payment........... .25 
Drawing and taking proof of acknowledgment of any legal instrument, 

not exceeding two pages ..............sesseeeeee ehh nnns - 1.00 
Notarial affidavit to an account under seal............ 2... cece cence es 25 
Registering protest of a bill of exchange, or promissory note, for non- 

acceptance or non-payment ................ else "PPP .50 
Certifying power of attorney ............ cc cece eee teen enn 25 
Drawing and certifying affidavit ............ cece ee ccc cee cece nee 25 
Each oath or affirmation ......... 0.0... c cece cece eren 0614, 
Being present at demand, tender or deposit, and noting the same........ BT, 
Every certificate with seal annexed....... eese oreen .25 


Other services, the same fees as are allowed to other officers in similar eases. 


FEES OF JUDGES OF PROBATE. 


For granting letters of administration or probate of will.............. $ .50 
When the same are contested ................ cee een teen eben 1.00 
Hearing complaint against spendthrift or lunatic................000. 1.00 
Appointing guardian to minors, lunatic, or epandennirt ETE ET EO .50 
Decree for probate of a Will... 6. eee eee een en 50 
[221] When contested ........... 0c. ccc eee ee cee eee ee eee e eens 1.00 
Decree for settlement of an estate........ 0... ccc cece ccc cet ences .50 
Order of distribution ............eslsesleeeeeeeeee ehh n .50 


Examining and allowing inventory, for first page................0.00- .25 
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Each succeeding page .................. esee emn 10 
Any writ or process issued under seal ............ 0. cece cence reece 25 
Examining and allowing accounts not exceeding one page............. .25 
Each additional page ........... ccc cece ce cee eee eee tenner eens 10 
Warrant to appraise or divide estates...... 2.0... 0c ce cece eee eens 25 
Issuing commission to receive and examine claims of creditors when an 

estate is represented to be insolvent ................0- eee e cece 25 
Allowing an appeal ......... 0. cece cc cee tee HH heh 25 
Approving securities of executor or a&dministrator................. ss. 25 
Assigning personal estate to widow............. leere 25 
Assignment of dower in real estate....... 0... ccc cece een eee n 25 
Disallowance of application for letters of administration or probate of 

will to be paid by the losing party........... 0... cece eee eens .50 
For every continuance when asked by a party...............seseeees .1215 
Order for sale of personal estate... ...... 0... cee cece ee eee 25 
Certificate of necessity for sale of real estate............. 0. cece eee eee 25 
Extending letters of administration .............. 00 cece cece eee eee 25 
Granting a reference of executors or administrators account or allowing 

report thereon sorses eoi o FPE x WC ee Ree s oP a .50 
For bonds upon letters of administration, or appointment of guardian.... .50 
Probate of will and letters testamentary thereon....................sls. .90 
Drawing a decree respecting the probate of a will or eodicil............ .50 
Bond for the execution. ........ 00.0 ccc cece cece hh en .25 
Drawing order of distribution .......... 0.0.0. eee cee eee nee eee 25 
As quietus» 3v Loses od nein, ta it Ire eat ed aga ee tins aM ete eiae ae .25 
Filing: each ‘paper. 5:212 4gew uir RAI a dela ec eue ba hee See .0614 
Administering an oath ........... 0c. ccc cee eee eee ~ 0614 
Recording all papers, required by law to be recorded, for one hundred 

WORKS: Sfp TEUS REER erui agile emote ame OYA See Gag 10 
Appeal or other bonds ......... 00. ccc cece ect rhe 25 


A warrant to divide an intestate estate among the heirs, a warrant to set 
off the widow's dower, or a warrant to receive and examine the 


claims of an insolvent estate ........... lees .25 
A citation or summons for the first person named therein............. .25 
Each other person named therein ............... pp 1215 
[222] Entering and filing a caveat ....... 00. ccc cee ccc cece eee e 1214 
To apportion an insolvent estate among the creditors................. 6215 
Seal to an exemplification... 0.0.0.0... 0c c eee cee en es. 1215 
And when a translation of any such will, deed, or other writing is re- 

quired, he shall be entitled to receive for every one hundred words.. .25 


But no fee shall be demanded for taking from the files in his office, or trans- 
ferring.to the place of sitting of the probate court, such papers as are necessary 
in the settlement of any estate or account in said court. And no fee shall be 
taken by the judge of probate in any ease where it shall appear by the oath or 
affirmation of any person, applying for letters testamentary or of administra- 
tion, that the goods, chattels, and credits of the testator or intestate, do not 
exceed the value of forty dollars. 


COUNTY SUREYORS’ FEES. 


For surveying and platting town lots, for each lot...................uu. $ .25 
For every other service, per diem.......... 0. cece cece te ete tere rece 3.00 
Certified copy of survey ....... TEES .25 


Certified plat of survey... 2.0... ccc cc ete eee t en eres 25 
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Sec. 2. That in all cases, unless otherwise provided, the party in whose favor 
judgment is given, shall recover costs, and the supreme court, district and 
justice courts, respectively, may give or refuse costs at their discretion, upon 
all motions. 

Sec. 3. In all prosecutions in the name of the United States or of an indi- 
vidual, for the breach of any law of this territory, when judgment is rendered 
against the defendant, such defendant shall be liable for the costs. 

SEC. 4. All fees shall be paid by the party requiring the services on the same 
being rendered, and the bill of particulars presented if required. 

Sec. 5. In all cases where an officer, in the execution of his office, shall be 
required to write or set up an advertisement, such officer shall be allowed therefor 
(if not otherwise provided for) twenty-five cents each, and if an advertisement 
is required to be published in a newspaper the money therefor shall be paid 
by the party and taxed in the bill of costs. 

Sec. 6. For all services required to be performed by law, and not herein 
enumerated, the officer performing the same, shall be allowed [223] such reason- 
able fees as the supreme or district courts may tax therefor. 

Sec. 7. Every officer whose fees are hereinbefore ascertained, limited and 
appointed, shall publish and set up in his office fair tables of his fees according 
to this act, within six months after the passage thereof, in some conspicuous 
part, for the inspection of all persons who have business in such office, upon 
pain of forfeiting for each day the same shall be missing through such officer’s 
neglect, a sum not exceeding two dollars, which may be recovered by action of 
debt, in the name of any person, before any justice of the peace of the proper 
county. 

Sec. 8. If any officer shall wilfully or corruptly take greater fees than are 
hereinbefore expressed and limited, for any service to be done by him in his 
office, or if any person shall charge or demand and take any of the fees herein- 
before ascertained, when the business for which such fees are chargeable shall 
not have been actually done and performed, such officer, for every such offense, 
shall on conviction thereof, before any justice of the peace of the proper county, 
forfeit and pay a sum not exceeding fifty dollars: provided, that nothing herein 
contained shall be so construed as to prevent clerks from taxing in the bill of 
costs to be recovered by the successful party, the fee for making up records. 

Sec. 9. It shall be lawful for any person to refuse payment of fees to any 
officer who shall not have made out and presented a bill of the particulars signed 
by him, and on payment such officer shall if required give a receipt therefor. 

Sec. 10. The traveling fees to a witness, together with the fee for one day’s 
attendance, shall in all civil cases be paid to him, if required, before he shall 
be liable to any penalty for non-attendance, and after he shall have attended one 
day, the fees for one day’s attendance shall be paid to him, if required, on or 
before the succeeding day,-and so from day to day for as many days as he may 
be required to attend. 

Sec. 11. Every citizen of this territory shall have free access to all public 
records without being taxed therefor. 

Sec. 12. The clerk of the supreme court shall procure good and well bound 
books for the records of said court, to be approved by the judges of the supreme 
court, the expense of which shall be paid out of the territorial treasury. 

Sec. 13. No officer, witness or other person, shall hereafter have any claim 
upon the territorial treasury for services rendered in any other court than the 
supreme and district courts of the territory [224] of Iowa, which officer and per- 
sons are designated in the succeeding section.. 

Sec. 14. The sheriff shall be allowed one dollar and fifty cents per diem for 
every day he shall attend upon the supreme court, and one deputy sheriff, in 
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the absence of the sheriff, shall be allowed one dollar and fifty cents per day, 
which compensation shall be paid from the territorial treasury. 

Sec. 15. The sheriffs in the several counties in this territory, shall be 
allowed for every day such sheriff shall attend the district court one dollar 
per day, and in the absence of the sheriff, one deputy sheriff shall be allowed 
one dollar per day for the days such officers shall actually attend, to be paid 
out of the county treasury of the proper county: provided, always, that if 
the district court: shall deem it expedient, such court may make an order to 
command any number of constables to attend said court, not exceeding three, 
to be entitled to a per diem allowance of one dollar per day each, for every 
day such constables shall actually attend if the court shall think that number 
necessary, as shall appear by their records. 

Sec. 16. Hereafter the fees for recording any deed, mortgage or other instru- 
ment required to be recorded, shall be paid at the time of presentment for record, 
if required by the recorder. 

Sec. 17. That it shall be the duty of the county commissioners at their next 
meeting after the passage of this act, to order the clerk of the district court to 
tax in the bill of costs of all suits now instituted or hereafter instituted, a docket 
fee to defray the expenses of the petit jury, and their contingent expenses of the 
court not exceeding two dollars and fifty cents, te be paid by the party institut- 
ing the suit at the time thereof, or by giving security to be approved of by the 
clerk for the payment of costs as in other cases, which fee when collected shall 
be paid into the treasury quarterly; but such ‘docket fee shall be taxed in the 
bill of costs and paid by the losing party: provided, however, nothing in this 
section shall be so construed as to authorize the collection of any docket fee in 
any county wherein the session of the district court shall not exceed one week. 

Sec. 18. That the act approved January 23, 1839, and February 15, 1842, 
relating to costs and fees, and all other acts contravening the provisions of this 
act be and the same are hereby repealed. 

Sec. 19. This act to ‘take effect, and be in force, from and after the 20th day 
of February, 1843. 


Approved February 11, A. D. 1843. 
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[225] CHAPTER 57. 


DEPOSITIONS. 


AN ACT regulating the mode of taking depositions, and to provide for the perpetuation 
of testimony. 


SECTION. SECTION. 
1. Deposition of non-resident witnesses, 9. May be read by either party. 
2. Of resident witness, i 


0 P imony. 
3. Oath of witness, certificate annexed ! toceedings to perpetuate:testimony 


to deposition and return made— 11. Notice to be given in such caseg to 
Proviso. persons interested. 
4. Depositions taken as provided in this 12. Persons interested may attend and 
act may be read in evidence. cross examine deponents, certifi- 
5. Officers taking deposftions authorized cate of person taking the game to 
to issue subpoenas. ge be annexed, etc. s 
6. Compensation to witnesses. 13. Testimony may be read in case of 
7. When deposition to be rejected as in- death, etc,, of deponent. Proviso. 
formal. 14. Acts repealed. Proviso. When this 
8. Seals not to be broken but by per- act in force. 


mission of court. Proviso. 
[4 
Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1, That when the testimony of any non-resident witness or witnesses 
shall be necessary in any civil cause depending in any court of law or equity 
in this territory, it shall be lawful for the party wishing to use the same, on 
giving to the adverse party or his attorney ten days’ previous notice in writing, 
together with a copy of the interrogatories intended to be put to such witness 
or witnesses, to sue out from the proper clerk’s office a dedimus protestatem, 
or commission under the seal of the court, and tested in the name of the judge 
or justices thereof, directed to any number of persons, not exceeding three, as 
commissioners, or to any judge, or justice of the peace, or clerk of any district 
or circuit court, or any notary public of the county or city in which such witness 
or witnesses may reside, authorizing and requiring him or them to cause such 
witness or witnesses to come before him or them, at such time and place as he or 
they may designate and appoint, and faithfully to take his, her, or their deposition 
or depositions, upon all such interrogatories as may be enclosed with, or attached 
to said commission, both on part of the plaintiff and defendant, [226] and none 
‘other, and to certify the same when thus taken, together with the said commission 
and interrogatories, into the court in which such cause shall be depending, with 
the least possible delay. f 


Sec. 2. When the testimony of any resident witness shall be necessary in any 
suit in chancery in the territory. it shall be lawful for the party wishing to 
use the same to cause the deposition or depositions of such witness or witnesses 
to be taken before any judge, justice of the peace, clerk of the district or circuit 
court, county commissioner or notary public of the county wherein such witness 
or witnesses shall reside, without being required to sue out a commission or 
to file interrogatories for such purpose, on giving to the adverse party, or his 
attorney, reasonable notice of the time and place of taking the same. And it 
shall also be lawful, upon satisfactory affidavit being filed, to take the deposi- 
tions of witnesses, residing in this territory, to be read in suits at law in like 
manner as above provided, in all eases, when sueh witness or witnesses shall 
reside in a different eounty from that in whieh the eourt shall be held, is or 
are about to depart from the territory, is or are confined in any jail on legal 
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process, or is or are unable to attend such court on account of advanced age, 
sickness, or other bodily infirmity: provided, that such reasonable notice shall 
be intended to mean at least ten days, in all cases, and one day in addition 
thereto, (Sundays inclusive) for every thirty miles travel, from the place of 
holding the court to the place where such deposition or depositions shall be 
taken. 


Sec. 3. Previous to the examination of any witness whose deposition is about 
to be taken as aforesaid, he or she shall be sworn or affirmed, by the person or 
persons authorized to take the same, to testify the truth in relation to the 
matter in controversy, so far as he or she may be interrogated; whereupon, the 
said commissioner or commissioners, judge, notary public, justice of the peace, 
or clerk, (as the case may be) shall proceed to examine such witness upon all 
such interrogatories as may be enclosed with, or attached to, any such com- 
mission as aforesaid, and which are directed to be put to such witness, or, where 
no commission shall be necessary, upon all such interrogatories as may be di- 
rected to be put by either party litigant, and shall cause such interrogatories, 
together with the answer of the witness thereto, to be reduced to writing in the 
order in which they shall be proposed and answered by such witness. After 
which it shall be the duty of the person or persons taking such depositions 
to annex at the foot thereof a certificate subscribed by himself or themselves, 
stating that it was [227] sworn to and signed by the deponent, and the time and 
place, when and where the same was taken. And every such deposition, when thus 
taken and subscribed, and all exhibits produced to the said commissioner or 
commissioners, judge, notary public, justice of the peace, or clerk, as aforesaid, 
or which shall be proved or referred to by any witness, together with the com- 
mission and interrogatories, if any, shall be enclosed, sealed up and directed to 
the clerk of the court in which the action shall be pending, with the names of 
the parties litigant endorsed thereon: provided, that when any deposition shall 
be taken as aforesaid by any judge, notary public, or justice of the peace, 
out of this territory, such return shall be accompanied by a certificate of his 
official character, under the great seal of the state, or under the seal of some 
court of record of the county or city wherein such deposition shall be taken. 


Sec. 4. Every examination and deposition, which shall be taken and returned 
according to the provisions of this act, may be read as good and competent evi- 
dence in the cause in which it shall be taken, as if such witness had been present 
and examined by parol, in open court, on the hearing or trial thereof. 


Sec. 5. Each and every commissioner or commissioners, justice of the peace, 
notary public, or clerk of the district or circuit courts, who may be required 
to take depositions in any cause pending in any courts of law or equity in this 
territory, or by virtue-of any commission issued out of any court of record 
in any other state or territory, shall have power and authority to issue subpeenas, 
if necessary, to compel attendance of all such witnesses as shall be named in 
the commission, or by the parties litigant when no commission is necessary, in 
the same manner and under the same penalties as is prescribed in other causes 
where witnesses are directed to be subpened. , 


Sec. 6. Every witness attending before any commissioner, justice of the 
peace, notary public, or clerk, as aforesaid, to be examined as aforesaid, shall 
be entitled to a compensation for his time and attendance, and traveling ex- 
penses, at the same rate, for the time being, as is or shall be allowed by law 
to witnesses attending courts of record in this territory; and the party requiring 
such examination shall pay the expenses thereof in advance, if required by the 
witnesses, but may, if successful in the suit. be allowed for the same in the taxa- 
tion of costs. 

11 
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Sec. 7. The party, his attorney, or any person who shall in any wise be in- 
terested in the event of the suit, shall not be permitted to dictate, write, or draw 
up any deposition or depositions whieh may at [228] any time be taken under this 
act; and every deposition so dictated, written, or drawn up, or that shall be 
returned to the court unsealed, or the seal of which be broken, shall be rejected 
by the court as informal and insufficient: provided, such seal shall have been 
broken previous to its reception by the clerk to whom it shall be directed. 


Sec. 8. It shall not be lawful for any party litigant, or the clerk of the court 
into whieh any deposition may be returned as aforesaid, to break the seal of 
the same, either in term time or in vaeation, unless by permission of the court. 
And if any such person, or clerk, presume to open any such deposition, when 
taken and returned as aforesaid, without such permission as aforesaid, he shall 
be considered guilty of a contempt of court, and may be punished accordingly : 
provided, that it shall not be considered an offense for the clerk to break open 
any such deposition, as aforesaid, where it is doubtful from the endorsements 
made thereon whether the same be a deposition or not, but in such case it shall 
not be proper for such clerk to permit any person to examine any deposition 
whieh may be thus opened by mistake, until permission shall have been first 
given by the court as aforesaid. 


Sec. 9. All depositions taken in pursuance of this act, when returned into 
eourt, nay be read by either party, on the trial of the causes to which they 
relate. E 


Sec. 10. In all cases hereafter where any person or persons shall desire to 
perpetuate the remembrance of any fact, matter or thing, which may relate 
to the boundaries or improvements of Jand, name or former name of water 
courses, the name or former name of any portion or district of country, re- 
garding the ancient customs, laws, or usages of the inhabitants of this country, 
as far as the same may relate to the future settlement of the land claims, or 
touching the marriage or pedigree of any person or persons, or any other matter 
or thing necessary to the security of any estate, real, personal, or mixed, or any 
private right whatever, it shall be lawful for such person or persons, upon filing 
a petition, supported by affidavit, in the district or circuit court of the proper 
county, setting forth particularly the fact or facts intended to be established, 
to sue out of such court a dedimus protestatem, or commission, directed to any 
two justices of the peace, or to any clerk of the district, circuit, or county com- 
missioners’ court, of the county wherein such testimony is to be taken, and may 
thereupon proceed to take such deposition or depositions as shall be prayed for 
in said petition. 


Sec. 11. It shall be the duty of the person or persons sueing out such dedimus 
as aforesaid, before proceeding to take such deposition as [229] aforesaid, to give 
at least four weeks’ previous notice of the time and place, when and where the 
same is to be taken, together with a copy of the petition annexed thereto, to 
each and every person who may be known to be interested in the subject matter 
of such deposition, or to his, her, or their attorney, or, in case the person be 
feme covert to her husband, or, if a minor or minors, to his, her, or their guar- 
dian or guardians, if such guardian or guardians should be interested, or such 
guardian or guardians as shall be appointed by the court to defend the interests 
of such infant or infants: or in lieu of such written notice as aforesaid, such 
petitioner or petitioners shall cause a notice in form as aforesaid, with a copy 
of the petition thereto annexed as aforesaid, addressed to such persons as may 
be known to be interested as aforesaid, as well as to all others whom it may con- 
eern, to be published for four weeks successively in some publie newspaper 
printed in this territory, at least eight weeks previous to the day of taking such 
deposition or depositions. 
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Sec. 12. The said commissioner or commissioners, judge, justice of the peace, 
notary public, or clerk of the district or circuit court, shall attend at the time and 
place appointed, when each and every person who may think himself or herself in- 
terested in the deposition about to be taken may attend, by themselves, or attor- 
neys, and may examine and cross examine such deponent or deponents, and all 
such questions as may be proposed, together with the answers thereto by the wit- 
ness, shall be reduced to writing in the English language, or in the language of the 
witness, (provided he or she shall not understand English) as near as possible 
in the exact words of such deponent, which said questions and answers, when 
reduced to writing as aforesaid, shall be distinctly read over to the witness, and, 
if found to be correct, shall be signed by him, or her, in the presence of the 
said commissioner or commissioners, or judge, (as the case may be) who shall 
thereupon administer an oath or affirmation to such witness, as to the truth 

-of the deposition so taken as aforesaid, and shall annex at the foot thereof a 
certificate, subscribed by himself or themselves, stating that it was sworn to and 
signed by the deponent, and the time and place, when and where the same was 
taken; and all such depositions, when thus taken, shall be carefully sealed up 
and transmitted to the clerk of the district or circuit court of the county, from 
which such dedimus shall have been issued, within thirty days from the taking 
of the same, who shall thereupon enter the same at large upon the records in 
his office, and shall certify on the back of such deposition that the same has 
[230] been duly reeorded, and return it to the person or persons for whose benefit 
it shall have been taken. 

Sec. 13. All depositions taken in manner and form as is provided in the 
two foregoing sections, or a duly certified copy of the record of any such depo- 
sition, in the case of the death of any such deponent, or in case of inability to 
give testimony in consequence of his, her, or their insanity, or imbecility of 
mind or body, or where such witness or witnesses shall be rendered incompetent 
by judgment of law, or in the event of his, her, or their removal, so that their 
testimony cannot be obtained in the ordinary way on trial, may be used as 
evidence: provided, that nothing herein contained shall be so construed as 
to prevent any legal exception being made and allowed to the reading of any 
such deposition, in any trial at law or in equity, in which the same may be 
introduced as evidence. 

Sec. 14. The act, entitled ‘‘an aet concerning depositions,’’ approved April 
12, 1837, as well as all other acts, and parts of acts, which shall come within 
the purview of, or be repugnant to this act, be and the same are hereby repealed : 
provided, that nothing in this act contained, shall be so construed as to affect 
any deposition heretofore taken in conformity with the existing laws, or to affect 
any deposition or depositions which may be hereafter taken upon interrogatories 
now filed, or which may be filed before this act shall take effect, or which shall 
or may be approved by any court in this territory, so long as the existing laws 
shall remain in force. 

This act to take effect on the first day of April next. 


Approved December 19, A. D. 1838. 
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CHAPTER 58. 
DISTRICT PROSECUTORS, 


AN ACT providing for the appointment of district prosecutors, and defining their duties. 


SECTION. SECTION. 
1. District prosecutor in each judicial 4. Vacancies, how filled. 
district. b. To give their advice to officers in 
2. Their duties. their respective districts. Compen- 
3. Oath and bond. sation, 


[231] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be a district prosecutor appointed by the governor, 
by and with the advice and consent of the council, in each judicial district in 
this territory, who shall hold his office for two years, unless sooner removed, 
from and after his appointment. 

Sec. 2. It shall be the duty of the district prosecutor, in each judicial dis- 
trict, to prosecute all pleas, plaints, indictments, and presentments, and prose- 
cute all suits against delinquent sheriffs and collectors of the territory and 
county revenue, and all other persons who now are or may hereafter he in- 
debted to the territory, or any of the counties in their respective districts, 
where the territory or county may be a party, except in cases where complaint 
shall be made in the name of the territory for the benefit of some third person. 

Sec. 3. And the said prosecutor, before he enters on the duties of his office, 
shall take an oath, which oath shall be administered by the district judge of 
the district for which he may be appointed, faithfully to discharge the duties 
of his office, which oath it shall be the duty of the district judge to administer, 
and endorse on the back of the commission; and he shall moreover execute a 
bond, with security to be approved by the distriet judge aforesaid, in the 
penalty of five thousand dollars, payable to the United States, conditioned for 
the faithful discharge of his duty as prescribed by law, and for the prompt 
payment of all sums of money that may come to his hands, by virtue of said 
office, to the person or persons authorized to receive the same; which bond it 
shall be the duty of the said distriet judge to take and forward to the office 
of the secretary of the territory to be filed, and suit may be brought on the 
same for delinquency and defaleation, as in ease of other civil officers. 

Sec. 4. That whenever a vacancy shall happen by the death, resignation, 
or removal from office, of the prosecutor in any distriet in this territory, it 
shall be the duty of the governor, upon being notified of the same, to appoint 
some fit person to fill such vacancy until the next meeting of the legislative 
assembly. 

Sec. 5. That the said district attorneys shall give their advice to the civil 
officers of their respeetive distriets, touching any matter in whieh the publie 
have an interest; and the said district attorneys shall receive such com- 
pensation for their services, as the board of county commissioners of their re- 
speetive counties shall from time to time deem proper, either as an annual 
salary, or by making payment on the bills for services rendered, as they shall 
judge best. 

Approved January 15, A. D. 1839. 
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[232] CHAPTER 59. 


ELECTORAL DISTRICTS. 


AN ACT to district the territory of Iowa into electoral districts, and to apportion the 
representatives of each. 


SECTION. SECTION. 
1. Districts constituted. 3. Act of 1839 repealed. 


2. Districts specified and apportion- 
ment of members. f 


Be st enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the following shall constitute the electoral districts of the 
territory of Jowa, for the election of members of the council and house of repre- 
sentatives, and that each district shall elect and send to the legislative assembly, 
in manner directed by law,the number of members in this act apportioned to 
each. 

Sec. 2. That the county of Lee shall form the first electoral district, and shall 
be entitled to two members of the council, and three members to the house of 
representatives ;—the county of Van Buren and the country thereunto attached, 
shall form the second electoral district, and shall be entitled to two members 
of the council, and three members of the house of representatives ;—the county 
of Des Moines shall form the third electoral district, and shall be entitled to 
one member of the council, and five members of the house of representatives ;— 
the county of Henry shall form the fourth electoral district, and shall be entitled 
to one member of the council, and three members of the house of representatives; 
—The county of Jefferson shall form the fifth electoral district, and shall be 
entitled to one member of the council and one member of the house of repre- 
sentatives ;—the counties of Louisa and Washington shall form the sixth elec- 
toral district, and shall be entitled to one member of the council, and two mem- 
bers to the house of representatives—the county of Louisa shall elect one, and 
the county of Washington one of said members ;—the counties of Muscatine and 
Johnson shall farm the seventh electoral district, and shall each elect one mem- 
ber to the house of representatives, and two members to the council ;—the coun- 
ties of Cedar, Jones, and Linn shall form the eighth electoral district, and shall 
he entitled to one [233] member of the council, and two members of the house of 
representatives ;—the counties of Scott and Clinton shall form the ninth elec- 
toral district, and shall be entitled to one member of the council, and two mem- 
bers to the house of representatives ;—the counties of Dubuque, Jackson, Dela- 
ware, Clayton, and the country thereunto attached, shall form the tenth elec- 
toral district, and shall be entitled to two members of the council, and three 
members of the house of representatives—the county of Jackson shall elect one, 
and the counties of Dubuque, Delaware, Clayton, and the country thereunto 
attached,shall elect two of said members to the house of representatives. 

Sec. 3. That the act entitled ‘‘an act to district the territory of Iowa into 
electoral districts and to apportion the representatives of each, approved Janu- 
ary 21, 1839,"' be and the same is hereby repealed. 

Approved July 30, A. D. 1840. 
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CHAPTER 60. 
ELECTORAL DISTRICTS. 


AN ACT to amend an act to district the territory of Iowa into electoral districts, ap- 
proved July 30, 1840. 


SECTION. SECTION. 
1. Ninth district divided. 2. When act in force. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the county of Clinton be and is hereby set apart from the 
county of Scott, in the election of members to the house of representatives, and 
shall be entitled to one member, and Scott county to one member, and the two 
shall elect one member to the council, as directed in the act to which this is an 
amendment. 

SEC. 2. This act to take effect and be in force from and after its passage. 


Approved February 10, A. D. 1842. 


[234] CHAPTER 61. 


DISTRIBUTION LAW. 


AN ACT to provide for receiving the proportion of money to which Iowa will be entitled 
under the distribution law. 


SECTION. SEcTION. 
1. Treasurer to recelve amount. 2. Subject to appropriations by assem- 
y. 


Be r enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcTION 1. That the treasurer of the territory be and he is hereby author- - 
ized to receive from the proper authorities of the United States, all sums of 
money to which said territory may be entitled under the provisions of the act 
of congress, of the fourth of September, 1841, entitled ‘‘an act to appropriate 
the proceeds of the sales of the publie lands,” ete. 

Sec. 2. And the said treasurer is hereby required to keep all sums of money 
received as aforesaid, subject to appropriations hereafter to be made by the 
legislative assembly. 

Approved February 17, A. D. 1842. 
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CHAPTER 62. 


DEBTS OF TERRITORY. 


AN ACT to provide for the payment of the debts of the territory. 


SECTION. SECTION. 
1. Treasurer to give notice that the 2. Certificate of balance due to be given. 
debts will be paid, and manner of 
doing it. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That the treasurer of the territory be and he is hereby authorized 
and required to give four weeks’ notice in some newspaper published at Iowa 
City, to all persons who hold claims against the territory, except those the pay- 
ment of which is otherwise [235] provided for by law, to make out and file with 
him, on or before the first day of May next, a full statement of their respective 
claims. The treasurer, at the date last aforesaid, shall proceed to examine the 
said claims, and allow the same so far as he may believe them to be correct, and 
shall pay the same, pro rata, out of the funds arising from the proceeds of the 
sale of the publie lands, under the distribution law. 

Sec. 2. That the treasurer shall give to each person entitled to it, a certifi- 
cate of any balance which may remain due to said person from the territory, 
after the dividend provided for in the preceding section. 

Approved February 17, A. D. 1843. 


CHAPTER 63. 
IMPRISONMENT FOR DEBT. 
AN ACT to abolish imprisonment for debt. 


SECTION. SEcTION. 


1. When a person may be arrested upon 5. What shall be adjudged a good de- 
an original mesne or final process fence of bail against scire facias. 


and required to give bail. 6. Choi t edi i to bail 

n Oice of proceedings given to bail, 

2. Undertaking of bail in civil action. against whom a right of action has 
3. Scire facias issued against ball and accrued. 


execution awarded. 
4. A return if not found upon two T. Act of 1840 repealed. 


writs of scire facias to be consid- 8. When this act in force. 
ered a due execution of the same. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That no person shall be arrested upon any original, mesne, or 
final process, or required to give bail, unless upon an affidavit being filed with 
the clerk of the court or justice of the peace, from which such process is to be 
issued, stating that the plaintiff verily believes that the person against whom 
such process is about to issue, will leave the territory or remove his property 
out of the same, before judgment can be obtained, or otherwise abscond so that 
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the process of the court, after judgment cannot be executed, and upon such 
affidavit being filed, the clerk shall endorse that bail is required, and in what 
gum. 


Sec. 2. That when any person may be held to bail in any civil ae-[236]-tion, the 
undertaking of the bail shall be, that the defendant shall not remove his prop- 
erty or effects out of this territory, until the plaintiff's judgment, if one shall 
be recovered, is discharged. 


Sec. 3. That upon a return of no property found on any fieri facias, di- 
rected to the proper county, it shall be lawful for the plaintiff to cause a scire 
facias, to issue against the bail, suggesting that the defendant has removed his 
property or effects out of this territory. and should the bail not answer the scire 
facias, upon due execution thereof, or should it appear to the satisfaction of the 
eourt upon issue joined that the defendant has removed his property or effects 
out of this territory, after the undertaking of such bail, and that the plaintiff's 
judgment remains unsatisfied, judgment of execution shall be awarded against 
the bail, for the amount of the original judgment, or so much thereof as may 
remain undischarged. 

Sec. 4. That a return of not found upon two writs of seire facias, directed 
to the proper county shall be considered a due execution of the scire facias 
authorized by this act. 

Sec. 5. That upon the trial of any scire facias, herein directed to issue, the 
defendant shall be allowed to plead, and prove that the defendant in the original 
action was insolvent at the time said bail was given, and if that fact be proven, 
it shall be adjudged a good defense. 

Sec. 6. That in all cases whenever a right of action against bail in any suit 
may have heretofore accrued, the party to whom the same shall have so accrued, 
may have his election, to proceed by an action on the bail bond or by a scire 
facias, as above provided, so that the same be adapted to the circumstances 
of the case. 

Sec. 7. That an act to abolish imprisonment for debt, approved January 17, 
1840, be and the same is hereby repealed. , 

Sec. 8. This act to take effect and be in force, from and after its passage. 


Approved February 8, A. D. 1843. 


[237] CHAPTER 64. 


DOGS. 


AN ACT to prevent injury by dogs. 


SECTION. SECTION. 
1. Owner of dog or dogs known to kill found worrying or injuring domes- 
or injure domestic animals liable tic animals. 
to damages. 


2. Persons justified in killing dogs 3. Act in force from May. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That if any dog or dogs shall kill or injure any sheep, lamb or 
other domestic animal, the owner or harborer of any such dog or dogs, shall be 
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holden for all damages which may be sustained thereby, to be recovered at the 
suit of the party injured, before any justice or court having cognizance. 


Sec. 2. That it shall be lawful for any person or persons, forthwith to kill, 
wound or destroy any dog or dogs, which may be found worrying or injuring 
any sheep, lamb or other domestic animal: provided, that nothing in this act 
shall be so construed as to justify any person in killing any dog that may be 
set on any trespassing animal, found within or without the inclosure of any 
person. 


SEC. 3. This act shall take effect and be in force, from and after the first 
day of May next. 


Approved February 16, A. D. 1843. 


“CHAPTER 65. 


DIVORCE AND ALIMONY. . 
AN ACT relative to divorce, alimony and other purposes. 


SEcTION. SEcTION. 


1. Jurisdictéon of district courts, bill of 9. Husband abandoning his wife. 


complaint, affidavit and place of 10. Husband abandoning or refusing to 


trial. 
de etus Tas divorc POM his wife may be held to 
3. Act to apply to residents only. 11. Undertaking of bail. 


[238] 4. Mutual crime or collusion of 
parties to defeat the bill. 

5. Alimony and maintenance of chil. 
dren. 

6. Rights by marriage forfeited. 

7. Decree rendered when defendant 
fails to answer upon proper notice. 15. Parties aggrieved may appeal. 


8. Court may decree or compel an ap- 16. Repealing clause. 
pearance. 17. When act in force. 


12. Proceeding against a non-resident de- 
fendant. 


13. Wife obtaining a divorce, estate by 
marriage to revert. 
14. Testimony, how given. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the district courts as courts of chancery, shall have original 
jurisdiction in all cases of divorce and alimony, and guardianship connected 
therewith, and the like process and proceedings shall be had in all such cases 
as are had in other cases in equity. The bill of complaint shall be accompanied 
by an affidavit annexed thereto, that the facts stated in said bill are true ac- 
cording to the best knowledge and belief of complainant, that the complaint is 
not made by collusion between the complainant and the defendant, nor through 
fear, restraint or out of levity, for the mere purpose of being separated from 
each other, but in sincerity and truth, for the reason mentioned in said bill. 
The proceedings shall be in the county where the complainant resides, and the 
process of the court may be directed into any other county in the territory, 
where the defendant may reside. 


Sec. 2. That divorces from the bonds of matrimony, may be decreed for the 
following causes: 


1. Where either of the parties at the time of the marriage was impotent. 
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2. Where either party had a lawful husband or wife living at the time of 
the marriage. 
3. If either party shall have committed adultery subsequent to the marriage. 


4. Where either party shall wilfully desert the other and absent him or 
herself, without reasonable cause, for the space of one year. 

5. Where either party shall be convicted of felony or infamous crime. 

6. Where either party shall be addicted to habitual drunkenness, provided 
that said habitual drunkenness shall be contracted after marriage. 

[239] 7. Where either party shall be guilty of such cruel and barbarous treat- 
ment as to endanger the life of the other. 

8. When either party shall offer such indignities to the person of the 
other as shall render his or her situation intolerable. In all such cases the 
innocent and injured party may obtain a divorce from the bonds of matrimony, 
but no such divorce shall affect the legitimacy -of children. 


Sec. 3. That no person shall be entitled to divorce from the bonds of matri- 
mony, who has not resided in this territory six months, next preceding the 
time of filing the bill therefor, unless the offense complained of was committed 
in this territory, or whilst one of the parties resided therein. 


Sec. 4. That if it shall appear in evidence to the court that the offense or 
injury complained of shall have heen occasioned by the collusion of the parties, 
or done with an intent to procure a divorce, and that the complainant consented 
thereto, or that both the parties have been guilty of adultery, then no divorce 
shall be decreed, and every such bill shall be dismissed with costs against the 
complainant. 


Sec. 5. That whenever a divorce, as aforesaid, shall be decreed, the court 
shall make such order and decree touching the estate and property of the parties, 
the alimony and maintenance of the wife, the guardianship, custody, care, and 
maintenance of children, as from the nature of the case and circumstances of 
the parties may appear to the court equitable and just. When the wife is com- 
plainant the court shall order the defendant to give security for such alimony 
and maintenance as shall be decreed against him, and upon his neglect or 
refusal to give the security required, or upon the default of him or his security 
to pay or provide such alimony or maintenance, the court shall award execution 
for the collection thereof, or may proceed to enforce the performance of the 
order or decree of said court by a sequestration of property or by such other 
lawful ways and means as accord with the usages and practice of courts of 
equity. And the said courts on the application of either party may make such 
alterations from time to time in the alimony or maintenance allowed as may be 
proper, and may order any reasonable sum to be paid for the support of the 
wife during the pendency of her application for a divorce. 


Sec. 6. That whenever a divorce from the bonds of matrimony shall be de- 
creed, the guilty party shall forfeit all right acquired by virtue of such mar- 
riage. 

Sec. 7. That when the defendant to any bill of divorce is a non-[240]-resident 
of the territory at the time of filing the bill, or where a subpoena has been issued 
and returned non est, the complainant may have an order of publication for a 
decree pro confesso, issued by the clerk of the court where the petition is pend- 
ing: provided, the order for publication be published, in some newspaper printed 
in the territory, for eight successive weeks, next before the sueceeding term of 
said court. And in all cases if the defendant does not. appear and answer said 
bill upon the return of such order, upon proof being made of the good conduct 
of the complainant and to satisfy the court that the complainant is the innocent 
and injured party, the said court shall proceed to a final deeree, in the same 
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manner and with the same effect, as if the defendant had appeared and an- 
swered the complainant’s bill. 

Sec. 8. That when a subpeena has been personally served upon any defendant 
to a bill of divorce, and such defendant fail to appear and answer said bill, 
the court may either render a decree, pro confesso, or compel an appearance 
and answer, by attachment. 


Sec. 9. That when the husband, without good cause, shall abandon his wife, 
and neglect or refuse to provide for her maintenance and support, the district 
court, upon a petition being filed by the wife, supported by competent proof 
of such desertion and neglect, or refusal to provide for her support, or the sup- 
port of his children, shall have power to decree such support and maintenance 
for such wife, and the children by that marriage, out of his property, and 
for such length of time as the nature and circumstances of the case may require, 
and may compel the defendant to give security to abide by and perform the 
decrees of the court in the case; and the court shall have power, from time to 
time, to alter and change such allowance as shall be equitable and just under 
the circumstances of the parties, and to enforce their orders and decrees in all 
such cases as is hereinbefore provided. 


Sec. 10. That when the husband is about to abandon, or has abandoned, his 
wife with the intention of leaving the territory, and neglect or refuse to pro- 
vide for her support, or the support of his children, upon a statement filed by 
her of that fact, with the clerk of the district court, supported by the affidavit 
of two creditable witnesses, the clerk shall thereupon issue a capias to hold the 
said husband to bail, and endorse thereon that bail is required, and in what 
sum, according to the circumstances of the case. 

Sec. 11. That when the husband is held to bail the undertaking of the bail 
shall be that the defendant appear at the next term of the district court, to 
abide by and perform the decrees of the court in the ease, [241] and at the 
next term of the court such order shall be taken in the premises as is provided 
for in the ninth section of this act. 

Sec. 12. That in all cases of proceeding against a non-resident defendant 
for divorce, the plaintiff may cause personal service of the bill and subpcena to 
be made on the defendant by some disinterested person, and by proof of service 
so made by the affidavit of the person making the same, or by his testimony in 
open court, the plaintiff may proceed to a decree in the same manner as if pub- 
lication had been duly made and the defendant had not appeared: provided, 
such service shall have been made in time for the defendant to reach the place 
where the suit is pending by traveling at the rate of twenty miles per day, 
before the decree is made. 

Sec. 13. That when a wife shall obtain a divorce from the bonds of matri- 
mony all the estate and property that came to the husband by virtue of such 
marriage, that remains undisposed of at the time of filing of the bill, shall 
revert to. and be settled in the decree of divorce upon the wife and children, 
if there be any by the marriage. And if any part of such estate or property 
be invested in other property, the court shall decree the value thereof out of 
the estate or property in which the same may have been thus invested. 

Sec. 14. That in all cases of divorce the testimony in behalf of either party 
may be taken and certified as is required in other causes in chancery, or the same 
may be given viva voce on the trial of any such cause. 

Sec. 15. That if either party shall feel aggrieved by any final order or decree 
of the district court in any case of divorce, the party so aggrieved may appeal 
to the supreme court as in other cases in chancery. 

Sec. 16. That an act concerning divorces approved, December 29, eighteen 
hundred and thirty-eight, and an act relative to divorce, alimony, and other 
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purposes, approved, January 17, 1840, and an act to amend an act relative to 
divorce, alimony, and for other purposes, approved, February seventeenth, 
eighteen hundred and forty-two, be and the same are hereby repealed: pro- 
vided that nothing in this act shall in any wise effect any petition for divorce 
and alimony now pending in the courts of this territory. 


Sec. 17. This act to take effect, and be in force, from and after its passage. 
Approved January 20, A. D. 1843. 


[242] CHAPTER 66. 


EDUCATION. 


AN ACT confirming grants of property made for the encouragement of education, and 
for other purposes. 


SECTION. SECTION. 
1. Gifts and grants heretofore made to 3. Trespassers upon grant liable for 
be recorded. damages. 
2. Donations made by private individ- 4. Grants perverted or abandoned to 
uails to be made to county commis- vest in county, unless otherwise di- 
sioners. Proviso. rected by donor. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all gifts and grants heretofore made of land, for the eree- 
tion of a school house, a house for divine worship, and for burying the dead, 
where such gift or grant of land shall not exceed ten acres for a church or 
burying ground, shal] be held valid in law to the use of the person or persons, 
or religious society, therein named, for the purpose of education, for divine 
worship, or for the interment of the dead, and none other: provided, that such 
gifts and grants shall be recorded in the county where such lands may lie, 
within twelve months from the passage of this act. 


Sec. 2. When any person shall hereafter deem it proper to make a dona- 
tion or grant of land for the purpose of erecting a house for divine worship, 
a house for education, or for the interment of the dead, such deed, or gift, 
or grant, shall be made and executed to the county commissioners of the proper 
eounty, and their suceessors in office, in trust and for the use of the persons, 
society, or collection of people, therein named, which shall be held and used 
by such society, persons, or body of people, as therein directed, for the sole 
use of education, divine worship, and interment of the dead, and none other; 
which deed shall be recorded, in the recorder’s office of the proper county, 
within twelve months after the execution of the same: provided, that in no 
case shall such grant for the erection of a house for divine worship exceed in 
quantity ten acres of land: provided always, that no such gift or grant, as 
aforesaid, shall be considered good or valid when made to defraud creditors. 


[243] Sec. 3. If any person or persons shall commit any trespass upon the 
premises so granted, such trespasser shall be liable to pay all damages so com- 
mitted, to be recovered in the name of any person who will sue for the same, 
and when recovered shall be paid over to those persons or societies interested 
in the premises, to be expended by them in repairing such damages, or making 
any improvement thereon that they may think fit. 
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Sec. 4. When any gift or grant, as aforesaid, shall be perverted or used 
for any other purpose than contemplated by this act, or shall be abandoned 
by the donees, such gift or grant shall become vested in the county where such 
lands may lie, unless otherwise directed in such gift or grant by the donor, 
and shall be sold by the order of the county commissioners of such county, 
and the proceeds thereof applied for the use of edueation in such county. 


Approved January 15, A. D. 1839. 


CHAPTER 67. 


FOREIGN EXECUTORS. 


AN ACT to regulate the institution of suits by foreign executors, administrators and 
guardians, within this territory. 


*SECTION. SECTION. 

1. Foreign executor or administrator al- 3. Letters being recorded to have full 
lowed to prosecute suits in the ter- power as if granted in this terri- 
ritory. tory. 

2. Required to produce certified copies 4. When act to take effect. 


of letters of administration. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SecTion 1. That when any letters testamentary or of administration may 
have been or shall be granted on the estate of any deceased person who may 
have been a resident in any one of the United States or territories thereof, 
except this territory, any person or persons to whom either of said letters may 
have been or shall be granted shall be enabled to prosecute suits in any court in 
this territory, in the same manner as if such letters had been granted to such 
person or persons by any court in this territory. 

[244] Sec. 2. That such person or persons shall, upon the trial of any suit in 
this territory instituted under such letters, produce a copy of the same authenti- 
cated by the certificate of the officer who may have granted the same, or his 
successor in office, under the official seal of his court, that such letters were 
granted in conformity with the laws of the state or territory where the same were 
granted. And such letters, when so certified and produced, shall be conclusive 

eevidence of the ability of such person to institute such suit. 

Sec. 3. Any foreign executor or administrator may produce his letters testa- 
mentary or of administration to any court of probate in any county in this 
territory, wherein there is any estate belonging to the testate or intestate, 
and have the same recorded therein, and thereafter shall be as fully empowered 
to administer upon the estate of his testate or intestate within this territory, 
as if letters testamentary or of administration had been originally granted by 
some court of probate within this territory. 

Sec. 4. This act to take effect from and after its passage. 


Approved December 20, A. D. 1839. 
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CHAPTER 68. 


ELECTIONS. 


AN ACT providing for and regulating general elections. 


SECTION. SECTION. 
1. County officers. certificate of election, tie, compen- 
2. Delegate to congress members of the sation of judges, etc. 
legislature and county officers. 16. Decision to be by lot when two or 
3. Appointments of judges, clerks of more have an equal number of 
election, notice of appointment, etc. votes for the same office. 


17. Returns to be made to the secretary. 


s i 
4. Three notices for each precinct to be Votes for delegate canvassed, etc. 


delivered to sheriff. Form of same, 


poll books, etc. 18. Messenger employed to procure re- 
5. Notices to be posted up by sheriff. turne, 
19. Resignation, vacancies, etc., how 
6. Vacancy in office of judges, how filled 
filled. 7 . 
ki 20. Proceedings in case of contested elec* 
Oath to be taken by judges. tions, for legislative assembly. 
By whom administered. 21. Proceedings in case of contested 
9. Opening of the polls, proclamation of election for coroner, county com- 
the same. missioners, etc. 
10. Manner of voting. 22. Fine and punishment of judges for 


illegal and improper discharge of 
duties of their office. 

23. If two or more counties united, votes 
to be counted in senior county. 


11. Place of voting and punishment for 
voting more than once. 


12. Qualifications of voters and fine for 
voting without the requisite quali- 


fications. 24. Vacancy in the office of member of 
13. Constables to attend at elections for council or house of representatives. 
preservation of order. 25. Compensation of judges. 
14. Examination of poll books and cer- 26. When county or district divided be- 
tificates of election. Disposition of fore election to fill vacancy. 
poll books and punishment for neg- 21. When and where returns to be made 
Ject. in cases as above. 


[245] 15. Opening of returns, &betracts, 28. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That there shall hereafter be elected in each organized county 
in this territory, three county commissioners, one sheriff, one coroner, one 
county recorder, one county treasurer, collector, one judge of probate, one 
county surveyor, and one county commissioners’ clerk, who shall be elected and 
hold their offices as hereinafter provided. 


Sec. 2. That an election for members of the house of representatives, for 
county treasurer, collector, and county commissioners shall take place on the 
first Tuesday of October, eighteen hundred and forty-three, and on the same 
day in every year thereafter. An election for delegate to congress and county 
surveyor. shall take place on the first Tuesday in October, eighteen hundred 
and forty-three, and on the same day in every second year thereafter. An 
election for members of the council, sheriff, commissioners’ clerk, coroner and 
recorder, shall take place on the first Tuesday in October, eighteen hundred 
and forty-four, and on the same day in every second year thereafter. An 
election for judges of probate, shall take place on the first Tuesday in October, 
eighteen hundred and forty-three, and on the same day in every third year 
thereafter. : 
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Sec. 3. That the county commissioners, shall respectively at their regular 
annual session in July preceding the general election, where the counties are 
not organized into townships, appoint three capable and discreet persons, pos- 
sessing the qualifications of electors, to act as judges of the election, at any 
election precinct. and for each of the [246] polls of election as provided for in the 
act setting off and establishing towns or districts, (as the ease may be) and . 
the elerk of said board of commissioners, shall make out and deliver to the 
sheriff of the county immediately after the appointment of said judges, a 
notiee thereof in writing, directed to the judges so appointed, and it shall be 
the duty of the sheriff, within twenty days after the receipt of the said notice, 
to serve said notice upon each of the said judges of election; but in all or- 
ganized townships, the trustees of said townships shall aet as judges of all 
elections held under the provisions of this act, and the township clerk shall 
act as one of the clerks of said election, taking to his assistance some suitable 
person, to be approved of by said trustees. The said judges shall choose two 
persons having similar qualifications with themselves, to act as clerks of the 
election. The said judges of election shall be and continue judges of all elec- 
tions of civil officers to be held at their respective precinets, until other judges 
shall be appointed, as hereinbefore directed, and the said clerks of election may 
continue to act as such, during the pleasure of the judges of election. And 
the county commissioners shall, from time to time, fill all vacancies which may 
take place in the office of judges of election, at any election precinet within 
their respective counties. 


Sec. 4. That the clerks of the several boards of county commissioners shall, 
at least fifty days previous to any general election, make out and deliver to 
the sheriffs of their respective counties three written notices thereof, for each 
election precinct, said notices to be as nearly as circumstances will admit, as 
follows, to-wit: 

Notice is hereby given, that on the Tuesday the day of 
next, at the house of in the town (or district) of in the county of 
an election will be held for territorial, county and town (or district) 
officers, (naming the offices to be filled, as the case may be) which election 
will be opened at nine o’clock in the morning, and continue open until six 
o’clock in the afternoon of the same day. Dated at this ——day of 
A. D. (as the case may be.) Signed, A. B. clerk of the board of county com- 
missioners. And it also shall be the duty of the clerk of the several boards of 
county commissioners to furnish one of the judges of every election precinct 
in the county with two poll books, and a copy of the several duties to be per- 
formed by the judges and clerks. 


Sec. 5. And the sheriff aforesaid, to whom such notice shall be delivered as 
aforesaid, shall post up in three of the most public places in each town or district 
the notices referring to such town or district, [247] at least thirty days before the 
time of holding any general election, and at least eight days before the hold- 
ing of any special election, and in case where towns or districts may not be set 
oft by law as election precincts, said notices shall be posted up by the sheriff 
as follows: One at the house where the election is authorized to be held, and the 
two others at two of the most public and suitable places in that vicinity or 
settlement. 

Sec. 6. If any person appointed or elected to act as judge of the election, 
as aforesaid, shall neglect, or refuse to be sworn, or affirmed, to act in such 
capacity, the place of such person shall be filled by any justice of the peace, 
residing within the county, town, or district, to be nominated by the other 
judge or judges of the election, and if there be no justice present, to act as 
judge, the other judge or judges of the election shall nominate one or more 
eapable and discreet electors, residing within the county, town, or district, to 
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fill such vacancy or vacancies, and if there be no judge of the election present, 
to fill such vacancy or vacancies, by nomination, then such vacancy or vacancies 
shall be filled by the votes of such qualified electors, residing within the county, 
town, or district, as may then be present at the place of election, and the jus- 
tice or justices, person or persons, so elected or nominated to fill such vacancy 
or vacancies, shall be, and are hereby vested with the same power as if ap- 
pointed by the board of county commissioners, or elected as aforesaid. 


7 


SEC. 7. Previous to the votes being taken, the judges and clerks of the 
eleetion shall severally take an oath or affirmation, in the following form, to 
wit: I, A B, do solemnly swear, or affirm, (as the case may be) that T will 
perform the duties of judge (or clerk) of the election, according to law, and to 
the best of my ability, I will studiously endeavor to prevent fraud, deceit or 
abuse, in conducting the same. ` 


Sec. 8. In case there shall be no.justice of the peace, or judge, present, 
at the opening of the election, or in case such judge or justice shall be ap- 
pointed a judge or clerk of the election, it shall be lawful for the judge of the 
election, and they are herehy empowered to administer the oath or affirmation 
to each other, and to the clerks of the election, and the person administering 
such oaths or affirmations shall cause an entry thereof to be made and sub- 
scribed by him, and prefixed to the poll books. 


Sec. 9. That all elections to be held under this aet, the polls shall be opened 
at the hour of nine o’clock in the morning, and continue open until six o'clock 
in the afternoon of the same day, at which time [248] the polls shall be closed: 
provided, however, that if no judge shall attend at the hour of nine o'clock in 
the morning, and it shall be necessary for the eleetors present to appoint 
judges to eonduet the eleetion, as hereinbefore preseribed, the eleetion may in 
that ease commence at an hour before the time for closing the polls shall arrive, 
as the ease may require. And, provided also. that the judges of the election 
may, if they shall deem it necessary, for the purpose of receiving the votes of 
al the electors wishing to vote, postpone the closing of the polls until nine 
o'clock at night. Upon opening the polls, one of the clerks, under the direc- 
tion of the judges, shall make proclamation of the same, and thirty minutes 
before the closing of the poll, proclamation shall be made in like manner, that 
the polls will be elosed in half an hour. 


Sec. 10. The manner of voting shall be by the electors approaching the 
hallot box at any time when the poll is opened, and by presénting their ticket 
to one of the judges who shall deposit the same immediately into a ballot box 
prepared for that purpose, and the clerk shall take down the name of all such 
voters. 

Sec. 11. It shall be lawful for any elector to vote for delegate to congress, 
at any place of holding an election within this territory; for members of the 
eouneil and house of representatives, at any place of holding an election in the 
county or district in which he may reside; for coroner, county commissioner, or 
eounty offieers, at any plaee of holding an election in the county in which he 
resides. but for constables, and other town officers, he shall not vote out of the 
town or distriet in whieh he resides. And if any eleetor shall vote more than 
once, at any election held under the authority of this act, for the same officer, 
he shall be fined in the sum of one hundred dollars, to be recovered. hy in- 
dietment, before any eourt of competent jurisdiction, and the whole of such fine 
shall he appropriated to the use of the eounty in whieh the offense may have 
been committed. è 

Sec. 12. No person shall be entitled to vote at any election in this territory, 
who has not attained the age of twenty-one years, who is not a free white male 
citizen, or foreigner duly naturalized, according to the acts of congress on 
that subject, and who has not resided in this territory, for at least six months 
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immediately previous to his application to vote; and when any person shall 
present himself to give his vote, and either of the judges shall suspect that 
such person does not possess the requisite qualifications of an elec- 
tor, or if his vote shall be challenged by any elector, who has previously given 
his vote at such election, the judges of such election shall tender [249] to such 
person, an oath or affirmation in the following form, to wit: I, A. B., do sol- 
emnly swear or affirm, (as the case may be,) that I am a resident of — — ——, 
in the territory of Iowa, a citizen of the United States, that my place of resi- 
dence has been in this territory, for the period of six months immediately pre- 
ceding this election, that I have to the best of my knowledge and belief, at- 
tained the age of twenty-one years, and that T have not voted at this election. 
And if either of said judges, or any other person, who shall have voted at such 
election, shall still doubt the legality of such vote, the judges may propound 
such interrogatories to the person so offering to vote, touching his competency, 
as they may deem proper; and if the person so offering to vote, shall take such 
oath or affirmation, and make full and satisfactory answers to such inter- 
rogatories, his vote shall be received, unless it shall be proved by evidence 
satisfactory to a majority of the judges, that said oath or affirmation is false. 
and if such person refuse to take such oath or affirmation, or make full and 
satisfactory answers to such interrogatories, his vote shall be rejected, and if 
any person shall take the said oath or affirmation, knowing it to be false, he 
shall he deemed guilty of wilful and corrupt perjury, and shall on conviction. 
suffer such punishment as is now or shall hereafter be prescribed by law, for 
persons guilty of perjury. And if any person shall vote at an election, who 
is not a qualified voter, he shall forfeit and pay any sum not exceeding fifty 
dollars, nor less than twenty-five, to be recovered in the same manner, as other 
penalties under this act are. 


Sec. 13. For the preservation of order, as well as the security of the judges 
and elerks of the election, from insult and abuse, it shall be the duty of the 
constable or constables, residing within the town or district, who shall be 
designated for the purpose by the judges of the election, to attend at all elec- 
tions within sueh town or distriet; and should no constable attend at such 
eleetion, the judges are hereby authorized and empowered to appoint one or 
more special constables, to assist in preserving order during the election. And 
any person who shall eonduet in a disorderly or riotous manner at such election, 
and persist in such eonduet after being warned of the consequences, shall be 
subject to a fine not exceeding twenty dollars, to be recovered for the use of 
the eounty, before any justice of the peace therein, and if the fine be not im- 
mediately paid, be liable to be imprisoned by such justice, in the common jail 
for a term not exceeding six days, or until the fine be paid. 


Sec. 14. The votes shall be publicly examined, and counted immediately 
after the close of the polls, and the clerks shall set down in [250] their poll books, 
the name of every person voted for, written at full length, the office for which 
such person received such vote or votes, and the number he did receive, and 
that whenever the judges of said election shall, upon canvassing the votes find 
two or more votes folded together, the said judges shall in that case reject all 
votes thus folded, the number being expressed in words at full length; such 
entry to be made as nearly as eireumstanees will admit, in the following form, 
to wit: 


At an eleetion held at the house of , in town or distriet, in 
the eounty of , and territory of Iowa, on the day of A. D. 
——, the following named persons received the number of votes annexed to 
their respective names, for the following described offices, to wit: A. B. had 
votes for delegate to congress. C. D. had votes for member of 
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the council. E. F. had votes for member of the house of representa- 
tives. G. H. had votes for coroner. J. K. had votes for county 
commissioner ; and in the same manner for any other officer voted for. Certified 
by us, 


A. B. 
ATTEST. C. D. | dre of Election. 
E. F. 
T A l Clerks of Election. 


The judges of election shall then enclose and seal one of the poll books under 
cover, directed to the clerk of the board of county commissioners of the county 
in which such election is held, and the packet thus sealed, shall be conveyed 
hy one of the judges or.clerks of the election, to be determined by lot, if they 
cannot otherwise agree, and deliver to the said clerk of the board of county 
commissioners, at his office within nine days from the close of the polls, and the 
other poll books shall be deposited with one of the judges of election, to be 
determined as aforesaid, and the said poll books shall be subject to the inspec- 
tion of any elector, who may wish to examine it; and if any judges or clerks 
of election, at which he shall have served as judge or clerk, to carry the poll 
book of such election to the board of commissioners, shall fail or neglect to 
deliver such poll book to said clerk, within the time prescribed by law, safe 
with the seal unbroken, he shall for every such offense forfeit and pay the sum 
of five hundred dollars, for the use of the county, to be recovered in the name 
of the commissioners of the county, by an action of debt in the district court. 


Sec. 15. On the ninth day after the close of the election, or sooner if all 
the returns be received, the clerk of the board of county eommis-[251]-sioners, 
taking to his assistance two justices of the peace of his county, shall proceed to 
open said returns, and make abstracts of the votes in the following manner: the 
abstract of the votes for congress shall be on one sheet; the abstract of the 
votes for members of the legislative assembly, shall be on one sheet; the abstract 
of the votes for county officers, shall be on another sheet; and it shall be the 
duty of the said clerk of county commissioners, immediately to make out a 
certificate of election to each of the persons having the highest number of 
votes for the legislative assembly, and county officers respectively, and to de- 
liver such certificate to the person entitled to it, on his making application for 
that purpose, to the clerk at his office: provided, that when a tie shall exist 
between two or more persons, for the council or house of representatives, the 
clerk of the board of county commissioners, shall give notice thereof to the 
sheriff of the county, who shall advertise another election, giving at least ten 
days notice, and it shall be the duty of the clerk of the board of county com- 
missioners of each county, on the receipt of the election returns of any general 
or special election, to make out his certificate, stating therein their compensa- 
tion, to which the judges and clerks of each election may be entitled, for their 
services, and lay the same before the board of commissioners at their next 
session; and the said board shall order their compensation aforesaid to be 
paid out of the county treasury. 


Sec. 16. If the requisite number of county officers shall not be elected by 
reason of any two or more persons having an equal, and the highest number 
of votes for one, and the same office, the clerk, whose duty it is to compare 
the polls, shall give notice to the several persons so having the highest and an 
equal number of votes, to attend at the office of the proper clerk, at a time to 
be appointed by said clerk, who shall then and there proceed publicly to decide 
by lot, which of the persons so having an equal number of votes, shall be de- 
clared duly elected, and the said clerk shall make out and deliver to the person 


ELECTIONS 179 


thus declared duly elected, a certificate of his election, as hereinbefore pro- 
vided. 


Sec. 17. The clerk of the board of commissioners, immediately after making 
out abstracts of the votes given in his county, shall make a copy of each abs- 
traet, and transmit it by mail to the seeretary of the territory, and it shall be 
the duty of the secretary, with the marshal of the territory, or his deputy, in the 
presence of the governor, to proceed within forty days after the election, and 
sooner if all the returns be received, to eanvass the votes given for delegate 
to eongress, and [252] the governor shall grant a certificate of election to the per- 
son having the highest number of votes, and shall also issue a proclamation de- 
elaring the election of such person; in case there shall be no choice, by reason 
of any two or more persons having an equal number of votes, the governor 
shall order a new election. 


Sec. 18. If the returns of the election, of any county in this territory, shall 
not be received at the office of the secretary of the territory, within thirty 
days of the election, the said secretary shall forthwith send a messenger to the 
board of commissioners of such county, whose duty it shall be to furnish the 
said messenger with a copy of such returns, and the said messenger shall be 
paid out of the contingent fund of said territory, the sum of ten cents for each 
mile he shall necessarily travel, in going to and returning from the office of 
the said clerk. 


Sec. 19. Any person. who shall receive a certificate of his election, as a 
member of the council or house of representatives of the legislative assembly, 
coroner, or county commissioners, shall be at liberty to resign such office, though 
he may not have entered upon the execution of his duties, or have taken the 
requisite oath of office, and when any vacancy shall happen in members of the 
council or house of representatives of the legislative assembly, by death, resigna- 
tion, or otherwise, the governor shall issue a writ of election directed to the 
sheriff of the county or district, in which such vacancy shall happen, command- 
ing him to notify the several judges of election, in his county or district, to hold 
a special election to fill such vacancy or vacancies, at a time to be appointed 
by the governor: provided, that if there be no session of the general assembly 
between the happening of such vacancy, and the time of the general election, 
it shall not he necessary to order a special election to fill such vacancy. And 
when any vacancy shall happen in the office of sheriff, either by death, 
resignation, or otherwise, the clerk of the board of county commissioners, in 
which such vacancy shall happen, shall immediately notify the governor, that 
he may appoint some suitable person to fill such vacancy. And when any 
vacancy shall happen in the office of delegate to congress, from this territory. 
it shall be the duty of the governor to issue his proclamation, appointing a 
day to hold a special election to fill such vacancy. f 


Sec. 20. If any candidate of the proper county, or district, shall desire to 
contest the validity of any election, or the right of any person declared to be 
duly elected to hold his seat in the council or house of representatives of the 
legislative assembly, such candidate shall give notice of his intention in writ- 
ing, to the person whose election he in-[253]-tends to contest, or leave a notice 
thereof at his usual place of residence within thirty-five days after the day of the 
election, expressing the points on which the same will be contested, the name of 
one of the justices of the peace, who shall attend at the taking of the deposi- 
tions, the place where, and the time when, the said depositions will be taken, 
which time so fixed upon for the taking of the depositions, shall not exceed 
forty days from the day of election, and the party whose election is contested, 
shall have a right to select another justice of the peace, and the two justices 
so selected, shall make a choice *of the third justice, and if they fail to agree 
on a third justice to act with them, they shall proceed to select by lot a justice 
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of the peace, who shall preside with them at the taking of such testimony, and 
the three justices thus selected, or a majority of them, shall have power, and 
they are hereby authorized, to issue subpoenas to all persons whose testimony 
may be required by either of the parties, commanding such person to appear 
and give testimony, at the time and place therein mentioned, under the penalty 
of fifty dollars, to be levied on each and every delinquent, who has been duly 
served with process: provided however, that should the person whose election 
is contested fail to nominate a justice as aforesaid, it shall be the duty of the 
justiee nominated by the person eontesting the election as aforesaid, to select 
a justice of the peace, who shall proceed as above stated, and if any witness or 
witnesses summoned as aforesaid, shall fail or refuse to appear at the time 
specified in said notice, it shall be lawful for said justice, or either of them, to 
issue an attachment against such witness or witnesses, and the testimony of 
him, her, or them, so failing or refusing to appear, may be taken at any time 
before the next session of the legislature thereafter, by giving five days notice 
to the party whose election is so contested, and the party contesting the same. 
And if any justice of the peace selected as aforesaid, to attend at the taking 
of the depositions, shall without reasonable exeuse, fail or refuse to attend at 
the time and plaee appointed, after having undertaken to attend, he shall for- 
feit and pay a fine of fifty dollars, to be recovered by action of debt, in any 
court having cognizance thereof, to be paid into the county treasury. And the 
said justiees, when met, shall hear and certify, under seal, all testimony rela- 
tive to the said contested election, to the president of the council or speaker of 
the house of representatives, as the case may require, and no testimony shall be 
heard by the said justice on the part of the person contesting the election, 
which does not relate to the points specified in the notice; a copy of said notice 
shall be attested, either before, or at the tri-[254]-al, by the person who served or 
delivered the same, or its service proved, and a certificate of such proof en- 
dorsed thereon by said justice, and the notice transmitted with the other docu- 
ments, to the president of the council or speaker of the house of representatives, 
to which ever body the person whose election is contested belongs. 


SEc. 21. When any eandidate shall desire to contest the validity of any 
election, or the right of any person declared to be duly elected to hold and 
exercise the office of coroner, or county commissioner, or any county office, 
such candidate so contesting the election, as aforesaid, shall proceed, in all 
respects, in the manner prescribed in the foregoing section, except that said 
justices, before named, after hearing and examining all testimony produced, 
as provided in the foregoing section, and having summed up the same, shall 
decide which of the said candidates shall, in their opinion, have been duly 
elected, and said decision shall be final, and certify the same to the clerk of the 
hoard of county conimissioners of the proper county, who shall thereupon 
make out and deliver to the successful party a certificate of his election, and 
all necessary costs accruing in any contested election, shall be paid by the 
unsuccessful party, to be recovered by action of debt, as in other cases. 


Sec. 22. That when two or more counties, are united in one council or 
representative district, the clerk of the board of county commissioners of the 
county or counties last established, shall within twelve days after the day of 
election, attend at the office of the clerk of the board of county commissioners 
of the senior county, and there in conjunction with the clerk or clerks of the 
senior county or ‘counties, shall compare the votes given in the several counties, 
composing such council or representative district, and said clerk shall immedi- 
ately make out a certicate of the election of the person or persons having the 
highest number of votes in such counties, for members of the council or house 
of representatives of the legislative assembl¥; which certificate shall be de- 
livered to the persons entitled to it, on his application, hy himself or agent, to 
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the clerk of the board of county commissioners, of the senior county, at his 
office. 


Sec. 23. If any judge of the election, or clerk, or any other officer or person, 
in any manner concerned in conducting the election, shall wilfully neglect, 
improperly delay or refuse to perform any of the duties required by this act, 
after having undertaken to perform such duties, he shall forfeit and pay to the 
county the sum of forty dollars. And if such judge of election, clerk or other 
officer, or person in anywise concerned in conducting the election, shall know- 
ingly admit any person [255] to vote not qualified according to law, or shall 
knowingly receive and count more than one vote from one person, at the same elec- 
tion for one office, or shall be guilty of fraud, corruption or partiality in any 
matter or things related to said election, each and every person so offending, 
shall forfeit and pay to the county the sum of one hundred dollars, to be 
recovered in any court of record in this territory, in the name of the board of 
county commissioners of the proper county, for the use of their county in an 
action of debt, with costs of suit, or at the suit of any person who may sue 
for the same, the amount recovered to be paid into the county treasury, and 
every such person so offending, as aforesaid, shall moreover, on conviction, be ren- 
dered incapable of holding any office within this territory for the term of ten 
years thereafter. If any judges of election shall wilfully refuse to receive the 
vote of any elector, who has a right, according to the laws of this territory, 
to vote at the polls where such judges preside, and who being challenged shall 
offer to take the oath prescribed in such cases, by this act, such judges of elec- 
tion, so refusing, shall be liable to the penalty of fifty dollars, to be recovered 
by action of debt, in the name of the territory, or of any person who may sue for 
the same, the amount recovered to be paid into the county treasury: provided, 
that nothing in this act shall be so construed as to prevent the judges from 
refusing to receive the vote of any person when it shall be proved to the satis- 
faction of a majority of them, that in taking the said oath he shall have sworn 
falsely. And if any judge of election shall order to be received, the vote of 
any person who, being challenged, shall not take the oath or affirmation pre- 
seribed by law, such judge of election offending, shall forfeit and pay the sum 
of fifty dollars, to be recovered by action of debt, in the name of the territory, 
or of any person suing therefor, the amount to be paid into the county treasury. 


. Sec. 24. When any vacancy shall happen in the office of members of the 

council, or house of representatives of the legislative assembly, by death, resig- 
nation, or otherwise, it shall be the duty of the clerk of the board of county 
commissioners of the county, if one county only, compose the council or repre-, 
sentative district, as soon as he shall be informed thereof, to notify the gover- 
nor of such vacancy, and if there be more than one county comprised within 
the limits of such council or representative district, it shall be the duty of 
the clerk of the board of county commissioners of the senior county in such 
district, so to notify the governor, and the governor, immediately upon his 
receiving such [256]-notification, shall proceed in the same manner as is pre- 
scribed for other cases, in the nineteenth section of this act. 


Sec. 25. There shall be allowed out of the county treasury of each county, 
to the several judges and clerks of election, as a compensation for their ser- 
vices one dollar per day, and the person carrying the polls from the place of 
election to the clerks office, the sum of five cents per mile for going and re- 
turning. 

Sec. 26. If a vacancy should occur in the council or house of representatives 
of this territory, from any cause, and if the county or counties composing the 
district in which the vacancy may have occured should have been decided after 
the election of the member whose seat is vacant, and before the election to 
supply the vacancy; such election shall be ordered in every county in which 
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any part of the original county or district may be situated; but no person 
shall be permitted to vote at any such election, who does not at the time, reside 
within the limits of the original county or district in which such vacancy may 
have occurred: provided, that nothing herein contained, shall be so construed 
as to permit any person to vote, so residing within the said limits, who has not 
the other qualifications of a voter. 

Sec. 27. In cases of elections to fill vacancies, as provided for in the pre- 
ceding section, the returns shall be made by the clerks of the boards of county 
commissioners of the different counties, within twelve days, to the office of the 
clerk of the board of county commissioners of the original county composing 
the district, and certificates of election shall be made out and signed by the 
clerk of the board of county commissioners of the different counties, in which 
such election may have been held. 

Sec. 28. That all acts and parts of acts coming within the purview of this 
act, be and the same is hereby repealed. This act to take effect and be in force 
from and after the first day of July next. 


[257] CHAPTER 69. 
‘RIGHT. 


AN ACT to amend an act entitled an act to allow and regulate the action of right and 
the action of ejectment. 


SECTION. SECTION. 
1. Return of writs. when any valuable improvements 
2. Time of return to be considered the have been made. 
appearance term. 5. Rights of defendant pending the ac- 
3. Writ of error to the supreme court, tion. 
time and manner of obtaining the 
same. 6. Operations of this act. 


4. Defendant not liable for damages 7. When in force. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter when any person shall commence an ac- 
tion of right, or an action of ejectment, to obtain the possession of lands or tene- 
ments, the summons or writ required by the acts to which this is amendatory, 
shall be returnable to the next term of the district court, after the issuing of 
said summons or writ. 

Sec. 2. That the term to which said summons or writ is made returnable, 
shall be considered as the appearance term, at which term the court may re- 
quire the defendant or defendants to file his or their plea or pleas, but no trial 
shall be had at the appearance term. 

Sec. 3. That the defendant or defendants, in the above named actions of 
right or ejectment, shall have the right, if judgment be rendered by the dis- 
trict court against him or them, to assign causes of error as he or they may 
think proper, and remove said cause to the supreme court of this territory, 
within eighteen months after the judgment is rendered in the district court, 
by filing a bond to pay the costs if the judgment below should be affirmed, and 
after any defendant shall have filed a bond, as aforesaid, no writ, turning 
the defendant out of possession, shall be issued until the cause shall be tried 
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by the supreme court, and if any writ, as aforesaid, shall have been issued, 
it shall be forthwith returned to the clerk of the district court, and after said 
bond is filed, as aforesaid, it shall be a supersedeas, and no execution for [258] 
eosts shall issue until said cause shall be decided by the supreme court. 


SEC. 4. That no defendant or defendants in the above named actions shall 
be liable for any damages to the plaintiff, nor in any action for mesne, profits, 
or damages,.for use and occupation, if it shall appear on the trial of said cause 
that said defendant or defendants has or have made valuable improvements 
on said tract or tracts of land, the possession of which is sought to be recovered 
by the plaintiff or plaintiffs. 

Sec. 5. That during the pendency of any action of right or ejectment, the 
defendant or defendants shall have the right to use enough of timber for fire 
wood, and to make such repairs as the premises may require. 

Sec. 6. That this act shall not affect any right of action already accrued 
to any person, nor shall it effect any tenancy existing between any private 
individuals or private corporation, nor shall it effect or have any force over 
contracts, either verbal or written, between land lords and tenants hereafter 
to be made, but that the land lords may have the benefit of the act allowing 
and regulating the action of right or ejectment, as though this act had never 
been enacted. 


Sec. 7. This aet to take effect from and after its passage. 
Approved February 16, A. D. 1843. 


CHAPTER 70. 
EJECTMENT. 


AN ACT to allow and regulate the action of ejectment. 


SECTION. SECTION. 
1. When ejectment may be maintained. 12. Plaintiff prevailing, amount of dam- 
2. The same. [259] ages recovered. Proviso. 
3. Executors or administrators may 13. Verdict when right of plaintiff ex- 
maintain action of ejectment. pires before the trial of suit. 
4. Action by whom brought. 14. Judgment against the defendant. 
5. Person through whom defendant 2 
claims made co-defendant. 15. Writ of possession given and its op- 
6. Plaintiff's declaration. eraron 
7. Declaration as executor. 16. Judgment in all cases unless other- 
wise provided for, shall be for re- 
8. Plea of general issue by defendant. covery of premises with damages 
9. Operation of plea. and costs. 
10. What shall be shown to entitle plain- 


17. Trespass, in the cases mentioned in 


He to Fecover: the 2d section may be maintained. 


11. What to be shown, when action is 
brought against a co-tenant. 18. Limitation of action. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. The action of ejectment may be maintained in all cases where 
the plaintiff is legally entitled to the possession of the premises. 
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Sec. 2. The action of ejectment may also be maintained in all eases where 
the plaintiff claims the possession of the premises, under or by virtue of, 


. 1. Any entry made with the register and receiver of the proper land office 
of the United States. 

2. A pre-emption right under the laws of the United States. 

3. Where an improvement has been made by him on any of the public lands 
of the United States, whether the lands have been surveyed or not, and where 
any person other than those to whom the right of action is given by the pre- 
ceding clauses of this section, is in possession of such improvements. 


SEc. 3. The administrator or exeeutor of any person who may have here- 
tofore died, or who may hereafter die, who may have in his life time made im- 
provements on any of the publie lands of the United States, whether he had 
& right of pre-emption to such improvements or not, under the laws of the 
United States, or whether the lands on which such improvements may have 
heen made have been surveyed or not, may maintain an action of ejectment 
for the recovery of such improvements to the same extent, and with the same re- 
strictions as provided by the preceding section for their testator or intestate. 


Sec. 4. The action of ejectment shall be brought and prosecuted in the 
real: names of the parties thereunto, and may be brought against the person in 
possession of the premises claimed, or his lessor or both. 


Sec. 5. The person from or through whom the defendant claims title to the 
premises, may, on his motion, be made a co-defendant. 


Sec. 6. It shall be sufficient for the plaintiff to aver in his declaration, that 
on some day therein to be specified, he was entitled to the possession of the 
premises, deseribing them, and being so entitled to [260] the possession thereof, 
that the defendant afterwards, on some day to be stated, entered into such prem- 
ises and unlawfully withholds from the plaintiff the possession thereof, to his 
damage in any sum he may claim. 


Sec. 7. In an ejeetment brought by an executor or administrator, under the 
provisions of this act, it shall be sufficient for the plaintiff to aver in his declara- 
tion, that on the day therein specified, his testator or intestate was in possession 
of the premises, describing them, and by virtue of such possession such plain- 
tiff, on some day to be stated, became entitled to the possession of said prem- 
ises as executor or administrator, and that on some day thereafter, the de- 
fendant entered into and took possession thereof to his damage any sum he 
may claim. 


Sec. 8. The defendant may plead the general issue to any action of eject- 
ment, or he may plead his defense specially; and all pleadings and proceedings 
in the action shall be conducted as in personal actions, except when it is other- 
wise prescribed. The general issue shall be that the defendant is not guilty 
of unlawfully withholding the premises from the plaintiff as alleged against 
him. 


Sec. 9. Such plea shall put in issue every matter required to be established 
hy the plaintiff on the trial to entitle him to recover, and the defendant may, 
under such plea, give in evidence any matter in bar of the action. 


Sec. 10. To entitle the plaintiff to recover, it shall be sufficient for him to 
show that at the time of the commencement of the action the defendant was 
in possession of the premises claimed, and that the plaintiff had title thereto, 
or had the right to the possession thereof, as is declared by this act to be suffi- 
cient to maintain the action of ejectment. 


Sec. 11. If the action is brought by a joint tenant or tenant in common 
against his co-tenant, the plaintiff shall also be required to show on the trial 
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that the tenant actually ousted him, or did some act amounting to a total 
denial of his right as such co-tenant. 


Sec. 12. If the plaintiff prevail in the action, he shall recover by way 
of damages the rents and profits down to the time of recovering the same, 
except where the plaintiff or those under whom he claims title, may have 
entered in any land offiee of the United States within this territory, the im- 
provements of the defendant, and the action is brought to recover the posses- 
sion of such improvements, in which case the plaintiff shall recover no damages. 


Sec. 13. If the right of the plaintiff to the possession of the premises ex- 
pires after the commencement of the action, and before the trial, [261] the ver- 
diet shall be returned according to the fact, and judgment shall be entered only 
for the damages and costs. 


Sec. 14. If judgment should be rendered against the defendant, the judg- 
ment shall be for the recovery of the premises, and a writ of inquiry shall be 
awarded to assess the damages. 


Sec. 15. When the judgment is both for the recovery of the possession of 
the premises and for the damages, the plaintiff may have a writ of possession 
which shall command the officer to whom it may be directed to deliver to the 
plaintiff the possession of the premises, and shall also command him to levy 
and collect the damages and costs as in executions on judgments in personal 
actions. Where the judgment for the plaintiff is only for damages and costs, 
executions may be issued thereon as on judgments in personal actions. 

Sec. 16. In all cases where no other provision is made the judgment, if 
for the plaintiff, shall be for the recovery of the premises:and the damages 
and costs. 

Sec. 17. An action of trespass may be maintained in all the cases enumer- 
ated in the second section of this act. 

Sec. 18. No action of ejectment, when the plaintiff does not claim title 
to the lands, shall be brought or maintained when the plaintiff or his testator, 
or intestate has been five years out of possession. 

Approved February 16, 1843. 


CHAPTER 71. 
EVIDENCE. 


AN ACT to authorize evidence by the oath of parties. 


SECTION. SECTION. 
1. Party in suit to be witness for his fusing to testify, party offering de- 
antagonist. mand or set off his own witness. 
2. Deposition of non-resident party to 4. Limitation of evidence. 


be taken, by whom may be used. — ii 1 
3. Opposite party may be sworn. Re- Dec TRE DERE CIRUBE: 
Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That either party in any suit in any court [262] within this terri- 
tory, such suit being founded on contract, may cause the opposite party or 
any person of such party to be subpenmd as a witness in the same manner, 
and with like effect as any other person. If the party after being personally 
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subpensd, fail to attend the trial personally, and such failure be not ac- 
counted for, the court may allow the other party to be sworn and examined as 
a witness in all cases, and with like effect as if the subpened party had been 
personally present and had refused to testify. 


Sec. 2. And when either party to any such suit is a non-resident of the ter- 
ritory, the opposite party may cause the deposition of such non-resident party 
to be taken, in the same manner and under the same regulations (as far as 
applicable,) as the depositions of other witnesses are taken: provided, that 
such deposition when taken may be used in evidence by either party: and 
provided further, that if any such non-resident party refuse to testify, then 
upon this fact appearing to the court where the suit is pending, the opposite 
party may be sworn and examined as a witness. 


Sec. 3. If no evidence shall be given to establish any demand founded upon 
contract, or to establish any set-off, or if the evidence given be insufficient for 
that purpose. the court shall upon the application of the party offering such 
demand or set-off, order the opposite party or any person of such party, to 
be sworn in relation thereto; if the party thus required refuse to testify, the 
court shall allow the party offering such demand or set-off to be sworn and 
examined in relation to the same matter. 


Sec. 4. After the examination of either party, no further evidence shall 
be given in relation to such demand or set-off, by the party swearing the wit- 
ness. 


Sec. 5. An act entitled an act to authorize evidence by the oath of parties, 
approved December 23, 1839, and an act entitled an act supplementary to an 
act entitled an act to authorize evidence by the oath of parties, approved 
January 28, 1842, be and the same are hereby repealed. 


Approved January 20, 1843. 


[263] CHAPTER 72. 


FERRIES. 
AN ACT to regulate ferries in certain cases. 


SECTION. SECTION. 
1. When charters forfeited, towns to 4. Location of ferries. 
keep ferry. 
2. Privileges of town, etc. 


3. County commissioners to license fer- 
ries. 


5. New licentiate to purchase boats of 
former proprietors. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter, when any charter that shall have been granted 
or that may hereafter be granted to any person, to keep a ferry across the 
Mississippi river, at any incorporated city or town in this territory, shall, 
by reason of nonuser or misuser of such franchise, be, by a competent tribunal 
declared forfeited, that to prevent a public inconvenience, it shall be com- 
petent for the corporation of such city or town to take charge of such ferry, 
to provide suitable water crafts, and keep the ferry in a proper manner until 
another charter can be obtained from the legislative assembly. 
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Sec. 2. That any such corporation, during the time, they shall have such 
ferry in their charge, shall be entitled to like privileges and liable in like 
manner for the faithful keeping thereof as the person was to whom such charter 
had been granted. And such corporation may charge and receive like rates 
of ferriage. 


Sec. 3. That the several boards of county commissioners are hereby em- 
powered to grant licenses for keeping ferries on said Mississippi river, at such 
places as are not provided for by charter in like manner and under like regu- 
lations provided in this act, and the ‘‘act to regulate ferries," approved De- 
cember twentieth, eighteen hundred and thirty-eight. 


SEC. 4. That no lieense shall be granted to keep a ferry on said Mississippi 
river, within two miles of any other licensed or chartered ferry. 


SEC. 5. That in all cases in this territory, if the board of county commis- 
sioners shall, at any time, grant a license to a person who has not before kept 
the ferry, the said grantee shall purchase the boats of [264] the previous keeper, 
at the appraisal of three disinterested persons appointed by said board, if such 
appraisers shall adjudge said boats to be good and sufficient for the use of 
said ferry. 

Approved January 8, A. D. 1840. 


CHAPTER 73. 


FERRIES. 
AN ACT to regulate ferries. 


SECTION. - SECTION. 
1. Ferry shall not be kept without li- 8. Suits under this act, how brought, by 
cense. whom prosecuted. 
2. Person applying for license, to prove 
that he had given public notice of 
his intention to apply. 


9. Forfeiture by non-user or mis-user, 
when near or in a corporation, to 
be kept by same until a new char- 


3. Conditions upon which county com- ter is granted. 
missioners may grant license. Pro- — i6 Privileges and duties of corporations 


in such cases. 
11. County commissioners may grant li- 
ferry. Proviso. censes for ferries on the Mississip- 


pi. 
5. Duties of persons obtaining license, 
and atime for lect Fine 12. Limitation of locations and proviso. 


4. Persons owning on both sides of a 
Stream to have exclusive right to 


for demanding unlawful ferriage. 13. Duty of county commissioners rela- 
6. Rate of ferriage fixed. tive to rateg of ferriage on ferries 
1. Fine for keeping ferry without li- kept by authority of legislature. 


cense. 14. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That no person shall be permitted to keep a ferry across any 
stream except the Mississippi river, running through or bounding on àny county 
in this territory, without having first obtained a license from the board of 
eommissioners of the proper eounty, for the purpose as hereinafter provided. 


Sec. 2. That the person applying for such license shall produee satisfactory 
evidenee to the board of commissioners by the affidavit of the applicant or other- 
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wise, of his having given notice by advertisement set up in at least three public 
places in the township or neighborhood where the ferry is proposed to be kept, 
twenty days prior to the sitting of [265] the board of commissioners, of his in- 
tention to apply to such board of commissioners for a license to keep a ferry. 


Sec. 3. That the board of commissioners being satisfied that the notice 
hereby required has been given, that a ferry is needed at such place, and that 
the applicant is a suitable person to keep the same, are hereby authorized to 
grant to the applicant a license, to keep the same for any term of time not 
exceeding five years, on the applicant paying into the county treasury of the 
proper county, a sum to be fixed by the board of commissioners, not less than 
two nor more than fifty dollars annually, and on the applicants producing the 
county treasurer’s receipt for the payment of the sum so fixed, he or she shall 
receive from the clerk of the board of commissioners, a license under the seal 
of the hoard of commissioners, for a time not exceeding the term aforesaid, 
for which he or she shall pay the clerk the sum of one dollar: provided, that 
all ferries so established, shall not be nearer than one mile of each other; except 
when the hoard of commissioners shall deem it indispensably necessary to the 
public convenience: provided further, that said board of commissioners may, 
when they think the public good requires it, grant permits to any individual, 
to keep skifts alone. for the benefit of persons traveling on foot. and receive 
such pay therefor as the board may think proper, the said board of commis- 
sioners taxing the applicant for any such permit, such sum as they may deem 
proper. 


Sec. 4. That the person owning or possessing land on both sides of any 
stream where a ferry is proposed to be established, shall have exclusive right 
of a license for a ferry at such place, and when the opposite banks are owned 
by different persons, the rights to the ferry shall be mutual, but if the owner 
does not apply, the board of commissioners shall grant a license to any person 
applying for the same, except where either of the landings are not in a public 
highway, the consent of the owner of the ground shall first be had in writing: 
provided, when any person shall apply for a renewal of his license at the 
same place where he has kept the preceding year, the same may be granted 
or renewed without notice or petition. 


Sec. 5. That every person obtaining a license to keep a ferry, (except a 
skiff or canoe ferry,) shall provide and keep in complete repair, a good and 
sufficient boat for the safe conveyance of persons and property, and when the 
river or creek, over which the ferry is kept, is passable, shall with a sufficient 
number of hands to work and manage the boat, give due attendance from day- 
light in the morning, until [266] dark in the evening; and shall moreover at any 
hour in the night or day, (that the creek or river can be passed,) when called 
upon for that purpose, convey the United States mail or other publie express, 
across said ferry. And if any person having obtained a license as aforesaid, 
shall fail or neglect to perform the duties herein enjoined, or any of them, 
the person so offending shall forfeit and pay for every such offense, a sum 
not exceeding twenty dollars, to be recovered before any justice of the peace 
of the proper county, at the suit of any person prosecuting for, and making 
due proof of such failure or neglect; and if any keeper of a ferry as afore- 
said, shall demand and receive a higher rate or sum for ferriages than shall 
be allowed by law regulating ferries, the person so offending, shall forfeit and 
pay for every such offense, a sum of not exceeding ten dollars, recoverable 
before any justice of the peace of the proper county, by any person making 
due proof thereof, to be disposed of as hereinafter provided. 

Sec. 6. That the board of county commissioners, at the same time they 
grant a license to keep a ferry, shall also fix the rate of ferriages, which the 
ferry keeper may demand and receive for the transportation of persons and 
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property; and it shall be the duty of the clerks of said board of commissioners 
to furnish every person on taking out a license to keep a ferry, with a list 
of the rate of ferriages, which list the ferry keeper shall post up at the door 
of his ferry house or some conspicuous place convenient to said ferry. 

Sec. 7. That if any person shall keep a ferry and receive pay without being 
duly authorized, the person so offending, shall for every such offense forfeit 
and pay a sum not exceeding thirty dollars to be recovered by any person 
suing for the same before any justice of the peace having jurisdiction thereof. 

‘Sec. 8. That all actions or suits brought under the provisions of this act, 
shall be in the name of the United States of America, and the court taking 
cognizance thereof, shall keep a record of all fines and forfeitures recovered 
under the same, and sheriffs, constables and other officers, shall pay all moneys 
within thirty days after receiving the same, into the county treasury, and 
justices of the peace and clerks of courts, before whom any fine is recovered, 
shall present an accurate account thereof to the county treasurer, on or before 
the first day of June annually, and the clerks of the boards of commissioners 
shall, in like manner return a list of all licenses by them issued, and to whom, 
and the price of each respectively, and it shall be the duty of the county 
treasurer, to inform and prosecute all offenders against this act. 

[267] Sec. 9. That hereafter when any charter that shall have been granted, 
or that may hereafter be granted, to any person to keep a ferry across the Mis- 
sissippi river at any incorporated city or town in this territory, shall, by reason 
of nonuser or misuser of such franchise, be, by a competent tribunal, declared 
forfeited, that to prevent a public inconvenience it shall be competent for the 
corporation of such city or town to take charge of such ferry, to provide suit- 
able water crafts and keep the ferry in a proper manner until another charter 
or license can be obtained, and said corporation shall be entitled to the license 
for the same, if desired by the proper authorities of said city or town. 

Sec. 10. That any such corporation during the time they shall have such 
ferry in charge, shall be entitled to like privileges and liable in like manner 
for the faithful keeping thereof, as the person was to whom such charter had 
been granted, and such corporation may charge and receive like rates of 
ferriage. 

Sec. 11. That the several boards of county commissioners are hereby em- 
powered to grant licenses for keeping ferries on said Mississippi river, at such 
places as are not provided for, by charter, in like manner and under like 
regulations provided in this act. 

Sec. 12. That no license shall be granted to keep a ferry on said Mississippi 
river within two miles of any other licensed or chartered ferry: provided, this 
act shall not be so construed as to extend the present chartered limits of any 
ferries on the Mississippi river. 

Sec. 13. That the several boards of commissioners of the counties of this 
territory are hereby empowered and required to regulate and establish the 
rates of ferriage on every ferry in their respective counties, kept by authority 
of a charter from a legislative assembly, and that the duty of the clerks of 
said boards in such cases shall be the same as that prescribed in the eighth 
section of this act. 

Sec. 14. That all acts or parts of acts contravening the provisions of this 
act be and the same are hereby repealed. 


Approved February 16. A. D. 1843. 
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[268] CHAPTER 74. 


FUGITIVES FROM JUSTICE. 


AN ACT to authorize the arrest and detention of fugitives from justice, from other states 
and territories of the United States. 


SECTION. SECTION. 


1. Process for apprehension by justice 5. District attorney to be notified, and 
of the peace. his duty to notify the governor. 


6. When may be discharged. 


7. Justice to make return to court, duty 
May commit fugitive. of the court in such case. 


Bail. 8. Act, when in force. 


Proceedings before the same. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That justices of the peace shall have power to issue process for 
the apprehension of any person charged, in any state or territory of the United 
States, with treason, felony, or other crime, who shall flee from justice and be 
found within this territory. 

Sec. 2. The proceedings before the justice shall be in all respects similar 
to proceedings prescribed by the statute for arresting and committing persons 
accused of committing offenses within this territory. 


Sec. 3. If, from the examination before the justice, it shall satisfactorily 
appear that such person has committed a criminal offense, and is a fugitive 
from justice, such magistrate, by warrant reciting the accusation, shal] commit 
such fugitive from justice to the common jail, there to be detained for such. 
time, to be specified in said warrant, as the said justice shall deem reasonable, 
to enable such fugitive to be arrested by virtue of the warrant of the executive 
of this territory, according to act of congress, upon the requisition of the 
executive authority of the state or territory in which such fugitive committed 
such offense, unless such person shall give bail as in this act is provided for, 
or until he shall be discharged according to law. 


Src. 4. The person thus arrested may give bail in such sum as by the justice 
shall be deemed proper, conditioned that he will appear before such justice at 
such time as to the said justice shall seem reasonable, and will deliver himself 
to be arrested upon the warrant of the executive of this territory. 

[269] Sec. 5. The justice hefore whom such person shall have been examined 
and committed, shall cause written notice to be given to the district attorney 
of the district in which such justice resides, of the name of such person and 
the cause of his arrest. The said district attorney shall, immediately thereafter, 
cause notice to be given to the governor of the state or territory having juris- 
diction of the offense so charged to have been committed by such person, to 
the end that a demand, in pursuance of the act of congress, may be made for 
the arrest and surrender of said person. 

Sec. 6. The person thus arrested, detained, or bailed, shall be discharged 
from such detention or bail, unless at or before the expiration of the time 
designated in the warrant of commitment, or in the condition of the bail . 
bond. he shall be demanded or arrested by such warrant of the executive of 
the territory. - 

Sec. 7. It shall be the duty of the justice to make return to the next district 
court of the county, of his proceedings in the premises. It shall be the duty 
of the said district court to inquire into the cause of the arrest and detention 
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of such person, and if such person is in custody, or the time for his arrest as 
designated in the condition of the bail bond has not elapsed, the said district 
court in its discretion, may discharge the said person from detention, or may 
order the said bail bond to be cancelled, or may continue his detention for 
a period beyond the time specified in the warrant of commitment, or may 
order new bail to be given, conditioned for the surrender of said person at 
a time shorter or longer than the time designated in the bail bond taken by 
the said justice, and if said person is in custody may take bail, conditioned for 
his appearance before said court, to be surrendered at such time as to said 
court may seem reasonable and proper. 
Sec. 8. This act to take effect from and after its passage. 


Approved January 9, A. D. 1840. 


[270] CHAPTER 75. 


FRAUDS. 
. AN ACT to prevent frauds. 
SECTION. SECTION. 
1. Parol leases to have effect of leases 6. Judgment lien on real estate to be 
at will only. ‘ recorded. 
2. When otherwise. 7. Contracts over thirty dollars to be in 
3. No lease to be assigned but by deed. writing. 
4. Agreements must be in writing. 8. Contracts -for sale of personal prop- 
5. Declarations of trusts void unless in erty to be in writing. 
writing. 9. Same to be recorded. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That all leases, estates, interest of freehold or term of years, 
or any uncertain interest of freehold or term of years, or any uncertain in- 
terest of, in or out of any messuages, lands tenements or hereditaments, made 
or created by livery and seizen only or by parol, and not put in writing and 
signed by the parties so making or creating the same, or their agents thereunto 
lawfully authorized by writing, shall have the force and effect of leases or 
estates at will only, and shall not, either in law or equity, be deemed or taken, 
to have any other or greater force or effect, any consideration for making any 
such parol leases or estates, or any former law or usage to the contrary not- 
withstanding. 


Sec. 2. Except, nevertheless, all leases not exceeding the term of three years 
from the making thereof, whereupon the rent reserved to the landlord during 
such term, shall amount unto two-third parts, at least, of what the rent of 
the premises is really worth. 


Sec. 3. And moreover, that no leases, estates or interest of freehold, or of 
term of years, or any uncertain interest of, in, to or out of any messuages, 
lands, tenements or hereditaments, shall at any time be assigned or granted, 
unless it be by deed or note in writing, signed by the party so assigning or 
granting the same, or their agents thereunto lawfully authorized by writing, 
or by act or operation of law. 


Sec. 4. No action shall be brought whereby to charge any execu-[271]-tor or 
administrator, or upon any special promise, to answer damages out of his own 
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estate, or whereby to charge the defendant upon any special promise to answer 
for the debt, default or miscarriage of any other person, or charge any person 
upon any agreement in consideration of marriage, or upon any contract or 
sale of lands, tenements or hereditaments, or any interest in or concerning 
them, or upon any agreement which is not to be performed within one year 
from the making thereof, unless the agreement upon which such action shall 
be brought, or some note or memorandum thereof shall be in writing, and 
signed by the party to he charged thereby, or some person by him thereunto 
lawfully authorized. 


Sec. 5. All declarations or creations of trust or confidence of any lands, 
tenements or hereditaments, shall be manifested and proved by some writing 
signed by the party, who by law may be entitled to declare such trust or con- 
fidence, or by his last will in writing, or else the same shall be utterly void 
and of none effect: provided always, that when any conveyance shall be made 
of any lands or tenements, by which a trust or confidence shall or may arise, 
or result by the implication or construction of law, or be transferred or ex- 
tinguished by any act or operation of law, then, and in every such case, such 
trust or confidence shall be of the like force and effect as the same would have 
been if this act had never been passed, anything herein contained to the con- 
trary notwithstanding. 


‘Sec. 6. Judgments in the district and supreme courts of this territory, 
shall have the operation of, and shall be liens upon the real estate of the per- 
Son or persons against whom sueh judgments may be rendered, from the day 
of the rendition thereof, in the eounty within whieh sueh judgments may be 
rendered; and it shall be the duty of the elerks of sueh courts, when applied 
to by any person interested in any judgment rendered by any of the courts 
aforesaid, to make out and deliver to such applicant an attested copy of the 
record of such judgment, authenticated by the seal of such court, which at- 
tested copy may be by such person filed in the office of any clerk of the district 
court within this territory; and when so filed, the said clerk in whose office the 
same may be filed, shall record the same among the records of the court of which 
he is clerk, and enter the same on the judgment docket; and such attested 
copy, when so filed, recorded and entered as aforesaid, shall operate as a lien 
upon the estate of the person or persons against whom such judgment may 
have been rendered, situate in the county in which the same may have been 
so filed as [272] aforesaid, recorded and entered in the same manner, and te the 
same legal extent that the same would have done had such judgment heen orig- 
inally rendered in the district court of such county ; which lien shall operate from 
the day of filing, recording and entering such copy as aforesaid. But no 
execution shall ever issue upon such attested copy, although the record thereof 
shall have the same force and effect in every other point of view, as any other 
record of such court might or could have. 


Sec. 7. No contract for the sale of any goods, wares or merchandise, for the 
price of thirty dollars or upwards, shall be allowed to be good, except the buyer 
shall accept part of the goods so sold, and actually receive the same, or give 
something in earnest to bind the bargain, or in part payment, or that some 
note or memorandum in writing of the said bargain, be made and signed by 
the parties to be charged by such contract, or their agents thereunto lawfully 
authorized. 


Sec. 8. That from and after the passage of this aet, no bill of sale or other 
conveyance of personal property, where the vendor shall retain the actual pos- 
session of the property so conveyed, shall be good and valid in law to pass 
any right to such property against existing creditors or subsequent purchasers, 
without notice, unless the bill of sale or other instrument of writing conveying 
the same be acknowledged before some justice of the peace for the county 
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where the same is executed and recorded, within ten days, in the office of the 
recorder of deeds for the county where the holder of the property resides. 

SEC. 9. And be it enacted, that the recorders of deeds in the several coun- 
ties in this territory, be and they are hereby required, to record all such con- 
veyances of personal property, in a separate book to be kept by them for this 
purpose; and for the recording of any such conveyances of personal property, 
the recorder shall receive the same fees for every one hundred words as they 
are entitled to receive for recording other deeds. 


Approved January 16, A. D. 1840. 


[273] CHAPTER 76. 


GAMING. 


AN ACT to prevent and punish gaming. 


SECTION. SECTION. 
1. Debts contracted by gaming void and 7. Keepers of gaming tables punished 
frustrate. for the same. 
2. Persons so losing money or other 8. Tavern keeper permitting gaming to 


things, or any other person may  - 
sue for and recover the same. 

3. Persons liable to be sued, compelled" 
to answer bill for discovery, pro- 


forfeit license and pay fine. 


9. Recovery of fines under this act. 
10. Indictments not to be quashed for 
want of form. 


viso. 
4. Penalty for betting or playing. 11. This act to be given in charge to 
5. Loser and winner each to be fined. _ grand jurors. 
6. Penalty for deceit and fraud in gam- 12. Fines to whom and when paid. 

ing. 13. Repealing clause. 


Be st enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all promises, agreements, notes, bills, bonds, or other con- 
traets, mortgages or other securities whatsoever, after the taking effect of this 
act, when the whole or any part of the consideration of such promise, agree- 
ment, conveyance, or security, shall be for money, or other valuable thing 
whatsoever, won, laid, or betted, at eards, dice tables, or any other game or 
games whatsoever, or at any cock- fighting, or any other sport or pastime, or on 
any wager whatsoever, or for the reimbursing or repaying any money lent or 
advanced at the time of such play, bet or wager, so to be betted or wagered, 
shall be utterly void, frustrate, and of none effect to all intents and purposes 
whatsoever, any law, custom, or usage to the contrary notwithstanding. 

Sec. 2. That if any person or persons whatsoever, at any time, by playing 
at any game or games whatsoever, or by betting on the hands or sides of such 
as do play at any game or games, shall lose, to any one or more persons so 
playing or betting, any sum of money, or other valuable thmg, and shall pay 
or deliver the same or any part thereof, the person or persons so losing. and 
paying, or delivering the same, shall be at liberty, within six months next fol- 
lowing, to sue for and re-[274]-cover the money, or other valuable thing, so lost 
and paid or delivered, or any part thereof, from the respective winner or winnets 
thereof, with costs of suit, by action of debt founded on this act, to be prose- 
cuted in any court, or before any justice of the peace in this territory, having 

13 
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jurisdiction thereof, in which action it shall be sufficient for the plaintiff to 
allege that the defendant is indebted to the plaintiff, or received to the plain- 
tiff's use, the money so lost and paid, or converted the goods won of the plaintiff 
to the defendant’s use, whereby the plaintiff’s action accrued to him according 
to the form of this act, without setting forth the special matter; and in case 
the party so losing such money or other thing as aforesaid, shall not within 
the time aforesaid, bona fide, without covin or collusion, sue, and with effect 
prosecute, for the money or other thing so lost and paid or delivered, it shall 
and may be lawful to and for any other person or persons, by any such action 
or suit as aforesaid, to sue for and recover the same, with costs of suit, against. 
any such winner or winners as aforesaid, to the use of the person or persons 
suing for the same. 


Sec. 3. That every person who, by virtue of this act, shall or may be liable 
to be sued for moneys or other things so won as aforesaid, shall be compelled 
to answer upon oath such bill or bills in chancery, preferred against him or 
them for discovering the money or things so won at play as aforesaid: pro- 
vided, however, upon discovery and repayment of the money or other things so 
to be discovered and repaid as aforesaid, the person or persons discovering 
and repaying the same, with costs, shall be acquitted, indemnified, and dis- 
charged from any other or further forfeiture, punishment, or penalty, which 
he or they may have incurred by playing for or winning such money or other 
thing so discovered and repaid. 


Sec. 4. That if any person or persons shall at any time play for money or 
property in any tavern, grocery, or race field, or in any booth, arbor, or out 
house, connected with any tavern, grocery, or race field, or at any other publie 
plaee, at any game or games whatsoever, except games of athletie exercise, 
or shall bet on the hands or sides of such as do play as aforesaid, such person 
or persons, upon conviction thereof, shall forfeit and pay a sum not exceeding 
fifty nor less than twenty dollars, and shall be bound to their good behavior, 
with sufficient security, in the sum of fifty dollars, for the term of twelve 
months, and if any person or persons shall give such seeurity, and afterwards, 
within that time, shall play for, or bet, any money, or other valuable thing 
[275] whatsoever, such playing, or betting, shall be deemed a breach of good 
behavior, and a forfeiture of the recognizance given for the same. 


Sec. 5. That if any person, by playing, or betting, at any game or wager 
whatsoever, at any time, shall lose or win, to or from another, any sum of 
money, or other article of value, the loser and winner shall each, on conviction, 
be fined in a sum not less than twenty nor more than fifty dollars, and shall 
moreover be bound to his or her good behavior for one year. 


Sec. 6. That if any person or persons whatsoever, do or shall at any time 
or times, by fraud, shift, eozenage, cimeumvention deceit, unlawful device, or 
evil practice whatsoever, in playing at or with cards, diee, or any other 
game or games, or in or by bearing a share or part in the stakes or wagers, 
or adventures, or in or by betting on the sides or hands of such as do or shall 
play, win, obtain, or aequire, to themselves any sum or sums of money, or other 
valuable thing or things whatsoever, every person so winning by such ill practice, 
and being thereof eonvieted, upon indietment, shall be fined not less than 
five dollars, nor more than five hundred dollars, and shall moreover be bound 
to his good behavior in such sum, and with such security, as the court may ap- 
prove, for the term of one year. 


Sec. 7. That all and every keeper or keepers, exhibitor or exhibitors of 
either of the gaming tables, commonly ealled billiard tables, or faro bank, or 
any other gaming table, or bank of the same or like kind, under any denomina- 
tion whatsoever, who shall allow betting on the same, shell, on conviction 
thereof, be fined in a sum not less than fifty dollars, nor more than two hun- 
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dred dollars, for every such offense, and shall moreover find security for his 
or their good behavior for the term of one year, in the sum of five hundred 
dollars, and if he or they shall afterwards, within that time, keep or exhibit 
either of the said gaming tables or banks, or other gaming tables or banks, 
under any denomination whatsoever, or shall play at any game or games pro- 
hibited by this act, such keeping, exhibiting or playing, shall be deemed a 
breach of good behavior, and a forfeiture of the recognizance given for the 
same. 


Sec. 8. That if any keeper or keepers of a tavern, grocery, or other house 
of public resort, shall suffer any game or games, prohibited by this act, to 
be played at or within such tavern, grocery, or other house of public resort, 
or in any out house appendant thereto, every such keeper or keepers shall, on 
conviction, forfeit and pay a sum not less than fifty dollars, nor more than 
two hundred dollars, and if any licensed tavern keeper shall be convicted of 
suffering such gaming in his or [276] her house, he or she, in addition to the 
penalty hereby imposed, shall moreover forfeit his or her license for keeping 
such tavern, and shall not be re-licensed, as a tavern keeper, for one year from 
the date of such conviction. 


Sec. 9. That all fines and forfeitures, imposed by this act, shall be recov- 
erable by indictment, in any court of record within this territory, or before 
a justice of the peace, where the fine cannot exceed the sum of fifty dollars; 
but any person eonsidering himself or herself aggrieved by the judgment of 
any such justiee, eonvieting sueh person of any of the offenses mentioned 
in this act, may appeal to the next term of the distriet eourt, to be holden for the 
county wherein such conviction may happen: provided, the person or persons 
so appealing shall, within ten days after such conviction, enter into recog- 
nizanee before such justice, in the sum of one hundred dollars, with one or 
more sufficient securities, in a like sum, conditioned that the defendant will 
make his personal appearance before the district court to which such appeal 
is taken, on the first day of the next succeeding term thereof, and not depart 
from said court without the leave thereof, and as soon as such recognizance 
shall have been entered into, such justice shall cause to come before him all 
the material witnesses on the part of the United States, who shall severally 
be recognized in the sum of fifty dollars each, conditioned that they appear 
before the court to which such appeal is taken, on the first day of the succeed- 
ing term thereof, and not depart from such court without the leave thereof, 
and on such appeal, such other and further proceedings shall be had, by in- 
dictment and trial of such offender, as in other cases. 

Sec. 10. That no indictment for any of the offenses mentioned in this act 
shall be quashed, or judgment thereon arrested, for any supposed defect. or 
want of form: provided, sufficient be set out herein to enable the court to 
render the judgment thereon according to the very right and justice of the 
case. 

Sec. 11. That the presiding judge, in all the district courts within this ter- 
ritory, shall constantly give this act in charge to the grand jurors of their 
county, at the time such grand jurors shall be sworn. 

Sec. 12. That all fines and forfeitures imposed by the authority of this act, 
shall be collected and paid over, in cash, to the treasurer of the proper county, 
within twenty days after the collection thereof, to be applied to school pur- 
poses. 

SEc. 13. That all aets and parts of aets coming within the purview of this 
aet, shall be and the same are hereby repealed: provided, that [277] nothing in 
this aet contained shall be so construed as to repeal any acts or parts of acts 
relating to offenses committed or done before the commencement of this aet. 


Approved February 13, A. D. 1843. 
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CHAPTER 77. 


HABEAS CORPUS. 


AN ACT relative to habeas corpus. 


SECTION. SECTION. 

1. Who may have benefit of this writ. 23. Proceedings when party cannot be 
2. Application to be by petition. brought before the officer on ac- 
3. Application to officer out of county. count of sickness. 

4. What to set forth in petition. 24. Order of discharge enforced by at- 
5. Writ to be granted without delay. tachment. 

6. Form of writ. 25. Order of discharge evidence in action 
7. Want of form shall not vitiate, if, for escape. 

ete. 26. Elusive transfer a misdemeanor. 

8. Penalty for refusal of writ. 27. Aid a misdemeanor. 

9. What to be stated in return of writ. 28. Punishment. 

10. To bring in body. 29. Officer authorized to issue warrant 


11. Person refusing to obey, attachment for trial of prisoner when. 
to issue, and to be committed. 


12. Sheriff failing, coroner may serve at- 30. When to contain order for arrest. 


tachment. 31. Like return and proceedings as on 

18. Precept to bring in party, may also habeas corpus. 
issue. 32. Person having custody may be com- 

14. Posse comitatus. mitted. 

15. Cause of restraint examined. 33. Refusing copy, penalty. 

16. When prisoner to be discharged. 34. When returnable. 

17. When to be discharged from custody 35. Certificate of allowance. 
by virtue of civil process. 36. Habeas corpus, how served. 

18. Officer may remand to custody or 3 
bail. 7. Same. 

19. Or otherwise commit. 38. Charges to be paid by petitioner. 

20. Temporary custody. 39. When writ returnable. 

21. Persons interested in continuing im- 40. Common law abrogated except so 
prisonment to have notice before much as necessary to carry out 
discharge. provisions of this act. 

22. Party in custody may deny facts in 41. This act not to restrain powers of 
the return. court. 


[278] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcTIoN 1. [That] every person imprisoned or otherwise restrained of his 
liberty, may prosecute a writ of habeas corpus according to the provisions of 
this act, to obtain relief from such imprisonment or restraint, if it shall prove 
to be unlawful. 


Sec. 2. Application for such writ shall be made by petition signed either by 
the party for whose relief it is intended, or by some person in his behalf, as 
follows: to any judge of the supreme or district courts, or any supreme court 
commissioner, being within the county where the prisoner is detained, or if 
there be no such officer within such county, or if he be absent, or for any 
eause be ineapable of acting, or have refused to grant such writ, then to some 
officer having such authority residing in any adjoining county. 


SEc. 3. Whenever applieation for any such writ shall be made to any officer 
not residing within the county where the prisoner shall be detained, he shall 
require proof by the oath of the party applying, or by other sufficient evidence, 
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that there is no officer in such county authorized to grant the writ, or if there 
be one, that he is absent, or has refused to grant such writ, or from some cause 
to be specially set forth is incapable of acting, and if such proof be not pro- 
duced, the application shall be denied. 


SEC. 4. The petition must state in substance, 

l. That the person in whose behalf the writ is applied for is imprisoned 
or restrained in his liberty, the officer or person by whom he is so confined or 
restrained, and the place where, naming both parties, if their names are known, 
or describing them, if they are not. 

2. The cause or pretence of such confinement or restraint, according to the 
best of the knowledge and belief of the party. 

3. If the confinemént or restraint is by virtue of any warrant, order or 
process, a copy thereof must be annexed, or it must be averred that by reason 
of such prisoner’s being removed or concealed before the application, a de- 
mand of such copy could not be made, or that such demand was made and 
the legal fees therefor tendered to the officer or person having such prisoner in 
his custody, and that such copy was refused. 

4. If the imprisonment be alleged to be illegal, the petition must also state 
in what the alleged illegality consists. 

5. It must be verified by the oath of the party making the application, or 
some other person. 

Sec. 5. Any officer empowered to grant any writ applied for un-[279]-der this 
act, to whom such petition shall be presented, shall grant such writ without 
delay. 


Sec. 6. Every writ of habeas corpus issued under the provisions of this 
act, shall be substantially in the following form: ‘‘The United States, to the 
sheriff of, ete., (or to A. B.) You are hereby commanded to have the body of 
C. D. by you imprisoned and detained, as it is said, together with the time 
and cause of such imprisonment and detention, by whatsoever name the said 
C. D. shall be called or charged before E. F., judge of the district court, (or 
sumpreme court commissioner, as the case may be,) at etc. on ete., (or immedi- 
ately after the receipt of this writ,) to do and receive what shall then and 
there be considered concerning the said C. D.; and have you then and there 
this writ. Witness, etc. 

Sec. 7. Such writ of habeas corpus shall not be disobeyed for any defect of 
form, it shall be sufficient, 

1. If the person having the custody of the prisoner be designated either 
by his name of office, if he have any, or by his own name, or if both such 
names be unknown or uncertain, he may be described by an assumed appella- 
tion, and any one who may be served with the writ shall be deemed the person 
to whom it is directed, although it may be directed to him by a wrong name or 
description, or to another person. 

2. If the person who is directed to be produced be designated by name, 
or if his name be uncertain or unknown, he may be described in any other 
way so as to designate the person intended. 

Sec. 8. If any officer authorized by the provisions of this act to grant writs 
of habeas corpus, shall wilfully refuse to grant such writ when legally ap- 
plied for, he shall forfeit for every such offense to the party aggrieved, one: 
thousand dollars. 

Sec. 9. The person upon whom any such writ shall have been duly served, 
shall state in his return plainly and equivocally, 

1. Whether he has or has not the party in his custody, or under his power 
or restraint. 
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2. If he have the party in his custody, or power, or under his restraint, 
the authority and true cause of such imprisonment or restraint, setting forth 
the same at large. 


3. If the party be detained by virtue of any writ, warrant, or other written 
authority, a copy thereof shall be annexed to the return, and the original shall 
be produced and exhibited on the return of the writ to the officer before whom 
the same is returnable. 


[2801 4. If the person upon whom such writ shall have been served, shall have 
had the party in his power or custody, or under his restraint. at any time prior 
or subsequent to the date of the writ, but has transferred such custody or 
restraint to another, the return shall state particularly to whom, at what time, 
for what cause, and by what authority such transfer toók place. The return 
must be signed by the person making the same, and, except where such person 
shall be a sworn public officer, and shall make his return in his official capacity, 
it shall be verified by his oath. 


Sec. 10. The person or officer on whom the habeas corpus shall have heen 
served, shall also bring the body of the person in his custody according to 
the command of such writ, except in the case of the sickness of such person, 
as hereinafter provided. 


Sec. 11. If the person upon whom such writ shall have been duly served, 
shall refuse or neglect to obey the same by producing the party named in 
such writ, and making a full and explicit return to every such writ within 
the time required by the provisions of this act, and no sufficient excuse shall 
be shown for such refusal or neglect, it shall be the duty of the officer before 
whom such writ shall have been made returnable, upon due proof of the service 
thereof, forthwith to issue an attachment against such person, directed to the 
sheriff of any county in this territory, and commanding him forthwith to 
apprehend such person, and to bring him immediately before such officer; 
and on such person being so brought, he shall be committed to close custody in 
the jail of the county in which such officer shall be, without being allowed the 
liberties thereof, until he shall make return to such writ, and comply with any 
order that may be made by such officer in relation to the person for whose 
relief such writ shall have been issued. 


Sec. 12. If a sheriff of any county shall have neglected to return such writ, 
the attachment may be directed to any coroner or other person to be designated 
therein, who shall have full power to execute the same, and such sheriff, upon 
being brought up, may be committed to the jail of any county other than his 
own. 


Sec. 13. The officer by whom any such attachment may be issued, may also at 
the same time, or afterwards, issue a precept to the same sheriff or other person 
to whom such attaehment shall have been directed, commanding him to bring 
forthwith before such officer the party for whose benefit such writ shall have 
been allowed, who shall thereafter remain in the custody of such sheriff or 
person until he shall be discharged, bailed or remanded, as such officer shall 
direct. 


[281] Sec. 14. In the execution of such attachment or precept, or of either of 
them, the sheriff or other person to whom they shall be directed, may call to 
his aid the power of the county, as in other cases. 


Sec. 15. The officer before whom the party shall be brought on such writ, 
shall immediately after the return thereof, proceed to examine into the facts 
contained in such return, and into the cause of the confinement or restrain of 
such party, whether the same shall have been upon commitment for any crim- 
inal or supposed criminal matter or not. 
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Sec. 16. If no legal cause be shown for such imprisonment or restraint, or 
for the continuation thereof, such officer shall discharge such party from the 
custody or restraint under which he is held. 


Sec. 17. If it appear on the return that the prisoner is in custody by virtue 
of civil process of any court legally constituted, or issued by any officer in 
the course of judicial proceedings before him authorized by law, such prisoner 
can only be discharged in one of the following cases: 


1. Where the jurisdiction of such court or officer has been exceeded either 
as to matter, place, sum, or person. 


2. Where, though the original imprisonment was lawful, yet by some act, 
omission or event which has taken place afterwards, the party has become 
entitled to be discharged. 


3. Where the process is defective in some matter of substance required by 
law, rendering such process void. 


4. Where the process, though in proper form, has been issued in a case not 
allowed by law. 


5. Where the person having the custody of the prisoner under such process 
is not the person empowered by law to detain him; or, 

6. Where the process is not authorized by any judgment, order or decree 
of any court, nor by any provision of law. 


Sec. 18. If it appear that the party has been legally committed for any 
criminal offense, or if he appear by the testimony offered with the return, or 
upon the hearing thereof, to be guilty of such an offense, although the com- 
mitment be irregular, the officer before whom such party shall be brought shall 
proceed to let such party to bail, if the case be bailable and good bail be offered, 
or if not, shall forthwith remand such party. 

Sec. 19. If the party be not entitled to his discharge and be not bailed, the 
officer shall remand him to the custody or place him under [282] the restraint 
from which he was taken, if the person under whose custody or restraint he was, 
be legally entitled thereto; if not so entitled, he shall be committed by such 
officer to the custody of such officer or person as by law is entitled thereto. 


Sec. 20. Until judgment be given upon the return, the officer before whom 
such party shall be brought, may either commit such party to the custody of 
the sheriff of the county in which such officer shall be, or place him in such 
care or under such custody as his age and other circumstances may require. 


Sec. 21. When it appears from the return to any such writ that the party 
named therein is in custody on any process under which any other person has 
an interest in continuing his imprisonment or restraint no order shall be made 
for his discharge, until it shall appear that the party so interested, or his at- 
torney, if he have one, if to be found within the county, shall have had sufficient 
notice of the time and place at which such writ shall have been made return- 
able. 


Sec. 22. The party brought before any such officer on the return of any 
writ of habeas corpus, may deny any of the material facts set forth in the 
return, or allege any fact to show either that his imprisonment or detention is 
unlawful, or that he is entitled to his discharge, which allegations or denials 
shall be on oath, and thereupon such officer shall proceed in a summary way 
to hear such allegations and proofs as may be produced in support of such 
imprisonment or detention, or against the same, and to dispose of such party 
as the justice of the case may require. 

Sec. 23. Whenever from the sickness or infirmity of the persons directed 
to be produced by any writ of habeas corpus, such person cannot without 
danger be brought before the officer before whom the writ is made returnable, 
the party in whose custody he is, may state that fact in his return to the writ, 
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verifying the same by his oath; and if such officer be satisfied of the truth of 
such allegation, and the return be otherwise sufficient, he shall proceed to 
decide upon such return and to dispose of the matter; and if it appear that 
the person detained is illegally imprisoned, confined or restrained of his liberty, 
the officer shall grant a writ of discharge, commanding those having such per- 
son in their custody to discharge him forthwith; and if it appear that such 
person is legally detained, imprisoned or confined and is not entitled to be 
bailed, such officer shall cease from all further proceedings thereon. 


Sec. 24. Obedience to any writ of discharge or to any order for the dis- 
charge of any prisoner granted pursuant to the provisions of this [283 ]act, may 
be enforced by the officer issuing such writ or granting such order, by attachment, 
in the same manner as herein provided for a neglect to make a return to a 
writ of habeas corpus, and with the like effect in all respects; and the person 
guilty of such disobedience shall forfeit to the party aggrieved one thousand 
two hundred and fifty dollars, in addition to any special damages such party 
may have sustained. 


Sec. 25. No sheriff or other officer shall be liable to any civil action for 
obeying any such writ or order of discharge, and if any action shall be brought 
against such officer for suffering any person committed to his custody to go at 
large pursuant to any such writ or order, he may with his plea of the general 
issue give notice of the same in bar of such action. 


Sec. 26. Anyone having in his custody or under his power, any person for 
whose relief a writ of habeas corpus shall have been duly issued pursuant to 
the provisions of this act, who with intent to elude the service of such writ, or 
to avoid the effect thereof, shall transfer such prisoner to the custody, or place 
him under the power or control of another, or conceal him, or change the 
place of his confinement, shall be deemed guilty of a misdemeanor. 


Sec. 27. Every person who shall knowingly aid or assist in the violation 
of the last preceding section, shall be deemed guilty of a misdemeanor. 


Sec. 28. Every person convicted of any offense under either of the three 
last sections, shall be punished by fine or imprisonment, or both, at the dis- 
cretion of the court in which he shall be convicted; but such fine shall not 
exceed one thousand dollars, nor such imprisonment six months. 


Sec. 29. Whenever it shall appear by satisfactory proof that any one is held 
in illegal confinement or custody, and that there is good reason to believe that 
he will be earried out of the territory, or suffer some irreparable injury before 
he ean be relieved by the issuing of a habeas corpus, any officer authorized 
to issue such a writ may issue a warrant under his hand and seal, reciting the 
facts, and directed to any sheriff, constable or other person, commanding such 
offieer or person to take such prisoner and forthwith to bring him before such 
officer to be dealt with according to law. 


Sec. 30. When the proof mentioned. in the last section shall also be sufficient 
to justify an arrest of the person having such prisoner in his custody, as for & 
eriminal offense committed in the taking or de-[284]-taining of such prisoner, 
the warrant shall also contain an order for the arrest of such person for such 
offense. 


Sec. 31. Any officer or person to whom such warrant shall be directed, shall 
exeeute the same by bringing the prisoner therein named, and the person who 
detains him, if so commanded by the warrant, hefore the officer issuing the 
same; and thereupon the person detaining sueh prisoner shall make a return 
in like manner, and the like proceedings shall be had as if a writ of habeas 
eorpus had been issued in the first instance. 


SEc. 32. If the person having such prisoner in his custody.shall be brought 
before such officer as for a criminal offense, he shall be examined, committed, 
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bailed or discharged by such officer in like manner as in other criminal cases 
of the like nature. 


Sec. 33. Any officer or other person refusing to deliver a copy of any order, 
warrant, process or other authority by which he shall detain any person, to 
any one who shall demand such copy, and tender the fees thereof, shall forfeit 
two hundred dollars to the person so detained. 


Sec. 34. Every writ of habeas corpus may be made returnable at a day 
certain or forthwith, as the case may require. 


Sec. 35. Every such writ shall be endorsed with a certificate that the same 
has been allowed, and with the date of such allowance, which endorsement shall 
be signed by the officer allowing the writ. 


Sec. 36. Every writ of habeas corpus issued pursuant to this act, may be 
served by delivering the same to the person to whom it is directed; if he can- 
not be found, it may be served by being left at the jail or other place in which 
the prisoner may be confined, with any under officer or other person of proper 
age, having charge for the time of such prisoner. 


Sec. 37. If the person on whom the writ ought to be served conceal himself, 
or refuse admittance to the party attempting to serve the same, it may be 
served by affixing the same in some conspicuous place on the outside, either 
of his dwelling house or of the place where the party is confined. 

Sec. 38. Every officer allowing a writ of habeas corpus directed to any 
other than a sheriff, coroner, constable, or marshal, may, in his discretion, 
require as a duty to be performed in order to render the service thereof effec- 
tual, that the charges of bringing up such prisoner shall be paid by the peti- 
tioner; and in such case he shall, in the allowance of the writ, specify the 
amount of such charges so to be paid, [285] which shall not exceed the fees 
allowed by law to sheriffs for similar services. 


Sec. 39. If the writ be returnable at a certain day, such return shall be 
made, and such prisoner shall be produced at the time and place specified 
therein; if it be returnable forthwith, and the place be within twenty miles of 
the place of service, such return shall be made, and such prisoner shall be 
produced within twenty-four hours, and the like time shall be allowed for 
every additional twenty miles. 

Sec. 40. The provisions of the common law in regard to the writ of habeas 
corpus, treated of in this act, are hereby abrogated, except so much and such 
parts thereof as may be necessary to carry into full effect the provisions herein 
contained; and the authority of courts and officers to award such writ or to 
proceed thereon by the common law, shall be’ exercised in conformity to the pro- 
visions of this act, in all cases therein provided for. 

Sec. 41. Nothing contained in this act shall be construed to restrain the 
power of any court to issue a writ of habeas corpus when necessary, to bring 
before them any prisoner for trial in any criminal case lawfully pending in 
the same court, or to bring in any prisoner to be examined as a witness in 
any suit or proceeding, civil or criminal, pending in such court, when they 
shall think the personal attendance and examination of the witness necessary 
for the attainment of justice. 


Approved January 16, A. D. 1840. 
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CHAPTER 78. 
INSANE PERSONS. 


AN ACT concerning insane persons. 


SECTION. SECTION. 


1. Bargain and sale, etc., by insane per- 4. Suits, etc., to be suspended till the 
sons void. appointment of guardian. 

2. Duty of district courts In relation to 
insane persons. Jury. Appoint- 
ment of guardians, duty, etc. 

3. Court may order sale of real and 
personal estate, etc. 


5. Insane persons having no property 
to have the beneflt of the poor 
laws of this territory. 


[286] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any bargain, sale, conveyance, or act. of any person or 
persons, in a state of insanity, shall be void and of no effect in law. 


Sec. 2. When any district court in this territory shall receive satisfactory 
information that any person in their respective counties, having property, 
is or has become insane, it shall be the duty of the said court to direct the 
sheriff of the county to summon twelve intelligent and disinterested men of 
the county, impartially to inquire into the fact, and to appoint the time and 
place where such jury shall meet and inspect such insane person, and also to 
cause to come before them such persons as they may think proper, to give 
testimony as to insanity of such person; and if the jury so summoned and 
sworn, shall decide, from such inspection and testimony, that such person 
is insane, and not able to take care of his or her property, the court shall pro- 
ceed to appoint three suitable persons as guardians of the person and estate 
of such insane person, whose duty it shall be to take such care of the person 
and property of such insane person as may be necessary for the safety and 
preservation of the same. 

Sec. 3. Whenever it may be thought necessary, the district court of the 
county, wherein such inquest of insanity was held, upon proper representa- 
tion, may direct and order the sale of the real and personal estate of such 
insane person, for the support of such insane person, his or her family, the 
payment of his or her debts, or for the improvement thereof, and generally 
to act, and do what to them shall seem proper, for the benefit of the person or 
property of such insane person, consistent with law. , 

Sec. 4. As soon as it is determined by inquest, as mentioned by the second 
section of this act, that such person is insane, it is hereby declared that all 
judgments, exeeutions and suits pending against sueh insane person, shall be 
suspended until the appointment of a guardian or guardians, and then the 
same proceedings may be had against such guardian or guardians, whose ap- 
pointment shall continue during the insanity of such insane person, to he 
recovered by the court for the recovery of the debts of such insane person, 
under the same rules, restrictions and regulations, as are prescribed by the 
existing laws of this territory against administrators and executors. 

Sec. 5. All persons insane, who have no property for their support, shall 
he entitled to all the benefits of the laws of this territory for the relief of 
panpers, and the overseers of the poor, and all other per- [287 ]-sons concerned, are 
directed to govern themselves according to the provisions of the laws for the 
relief of the poor. 

Approved January 19, A. D. 1839. 
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CHAPTER 79. 


INSANE PERSONS. 
AN ACT for the benefit of insane persons. 


SECTION. SECTION. 
1. Probate courts to appoint guardians. 17. Sale of real estate and proceeds. 
Court to examine into insanity. 18. 
Duty of court. 


: Court to execute deed. 
4. Costs how to be paid. 

5 

6 


19. Court may set aside proceedings. 


Costs in certain cases. 20. Guardian to render account. 
Guardian to enter into bonds, same 21. Process against ward, how served. 
to be filed. 22. Proceedings when ward has recov- 
7. Duty of guardians. . ered his reason. 
8. How to act in certain cases. 23. Death of ward. 


9. To collect and take care of goods. 


24. Courts may remov i " 
10. To make out inventory of real estate. TE e guardian, ete 


11. Subsequent inventory, 25. Expenses, how and by whom paid. 
12. How each to be attested. 26. Lunatic to have benefit of poor laws. 
13. Guardian to prosecute actions. 27. Expenses of insane person recovered 
14. To collect debts, etc. by county against person legally 


15. Further powers of probate court. bound for their support, etc. 


16. Personal estate insufficient to pay 28. Maintenance of insane persons. 
debts, how to proceed. 29. Repealing section. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the several probate courts in their respective counties in 
this territory, shall have power to appoint guardians to take the care, custody 
and management, of all insane persons, who are incapable of conducting their 
own affairs, and their estates, real and personal, and to provide for the safe 
keeping of such persons, the maintenance of themselves and families, and the 
education of their children. 

Sec. 2. That if any person shall give information in writing, under his | 
hand, to the judge of said court, that any person in their county is [288] or has 
become insane, and pray that an inquiry thereof be had, such court, if satisfied 
that there is good cause for the exercise of his jurisdiction, shall cause the 
said person to be brought before such court, and inquire into the facts by a 
jury, if the facts be doubtful. 

Sec. 3. If it be found by the jury that the person so brought before the 
court is of unsound mind, and incapable of managing his own affairs, the 
court shall appoint a guardian for the person, and of the estate of such insane 
person. 

Sec. 4. When any person shall be found to be insane, or coming within the 
provisions of this act, the cost of the proceedings shall be paid out of his estate; 
or if that be insufficient, by the county. 

Sec. 5. If the person alleged to be insane shall be discharged, and it shall 
be thought by the court or jury (if a jury be called) that there was no grounds 
for such impression of insanity, then the cost shall be paid by the person at 
whose instance the proceeding was had, and an execution may issue for the 
same. 

Sec. 6. Every such guardian so appointed, shall, before entering upon the du- 
ties assigned him, enter into bond to the board of county commissioners, in such 
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sum, and with such security, as the court shall approve, conditioned that he 
will take proper care of such insane person, and manage and minister his 
effects to the best advantage, according to law; and that he will faithfully dis- 
charge all duties as such guardian which may by law, or by the order, sentence 
or decree of any court of competent jurisdiction, devolve upon him; which 
bond shall be filed in the office of the probate court, and a copy thereof, duly 
certified, shall be evidence in all respects as the original. 


Sec. 7. It shall be the duty of every such guardian, within twenty days 
after his appointment, to cause a notice thereof to be published in some news- 
paper printed in this territory, or otherwise publish such notice at such time. 
and place, and in said manner, as the court shall direct. 


Sec. 8. Every such guardian shall take charge of the person of such lunatic; 
and if it be. thought necessary for the safety of his person, or the person or 
property of others, it shall be the duty of such guardian to confine or guard 
such insane person. 


Sec. 9. It shall be the duty of such guardian to collect and take into his 
possession the goods, chattels, moneys, effects, and other evidences of debt, 
and all writings touching the estate, real and personal, of the person under 
his guardianship. 

Sec. 10. Within forty days after his appointment, such guardian shall make 
out and file in the office of the probate eourt by whieh he [289] was appointed, a 
just and true inventory of the real and personal estate of his ward, stating the 
ineome and profits thereof, and the debts, eredits and effects, as the same shall 
have come to his view. 


Sec. ll. And if, after having filed such Mindy it shall be found that 
there is other property belonging to said estate, it shall be the duty of guar- 
dian to make out and file an additional inventory, containing a just and full 
amount of the same, from time to time, as the same may be discovered. 


Sec. 12. All such inventories shall be made in the presence of, and attested 
by two credible witnesses of the neighborhood, and shall be verified by the 
oath of the guardian. 


Sec. 13. It shall be the duty of every such guardian to prosecute all actions 
commenced at the time of his appointment, or thereafter, to be commenced by, 
or on account of his ward, and to defend all actions pending or which may be 
brought against such ward. 

Sec. 14. Every such guardian is authorized and required to collect all 
debts due or becoming due to his ward, and give acquittances and discharges 
thereof, and adjust, settle and pay all demands due and becoming due from 
his ward, so far as his estate and effects will extend. 


Sec. 15. Every probate court shall have power to make order for the re- 
straint, support, and safe keeping of such person, for thé management of his 
estate, and the support and maintenance of his family and education of his 
children, out of the proceeds of his estate; to set apart and reserve, for the use 
of such family, any property, real or personal, not necessary to be sold for 
the payment of debts; and to let, sell or mortgage, any part of such estate, 
real or personal, when necessary for the payment of debts, the maintenance 
of such insane person or his family, or the education of his children. 


Sec. 16. Whenever the personal estate of such person shall be found to 
be insufficient to meet the foregoing requisitions, it shall be the duty of such 
guardian to lay the same before the probate court by whom he was appointed, 
setting forth the particulars relative to the estate, real and personal, of such 
person, and the debts hy him owing, accompanied by a correct and true ac- 
count of his own doings therewith; whereupon it shall be the duty of such court 
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to make an order, directing the mortgage, lease, or sale, at his discretion, of 
the whole or such part of the real estate as may be necessary. 


Sec: 17. The court making such order shall direct the time and terms of 
such sale, mortgage, or lease of such estate, and the manner in which the pro- 
ceeds shall be applied; and shall give due notice thereof, [290] together with a 
full description of the property to be thus disposed of, at which time and place it 
shall be the duty of the guardian to execute the order of said court, and to 
make a full report of his doings therein, which report shall be accompanied by 
the affidavit of the guardian verifying the report, and stating that such guar- 
dian did not directly or indirectly become the purchaser thereof; or if other- 
wise disposed of, that he is not directly or indirectly interested personally in 
the agreement. 


Sec. 18. When any such sale, mortgage or lease, is approved of by the court 
ordering the same, as having been performed according to law, and not under 
such circumstances as to operate prejudicial to the interest of such ward, it 
shall be the duty of the court to execute a deed, mortgage, or other instrument 
of writing, which shall be as valid and effective in law as if executed by 
such ward when of sound mind and discretion. 


Sec. 19. If such report be disapproved of by said court, as not doing justice 
to said ward, the court may set aside the proceedings, and proceed in like 
manner as if no sale had been made. i 


Sec. 20. Every such guardian, as often as required by the court appointing 
him, shall render a true and perfect account of his guardianship. 


Sec. 21. No such ward shall be held to bail, or his body be taken in execution, 
in any civil action; and in all actions commenced against him the process shall 
be served upon his guardian; and in all judgments against such ward (or his 
guardian as such) the execution shall be against the property of the ward only, 
and in no case against his body, nor against that of his guardian, nor the 
property of said guardian, unless he shall have rendered himself liable there- 
unto, by false pleading or otherwise. 

Sec. 22. Whenever the court shall receive information that such ward has 
recovered his reason, he shall immediately inquire into the facts; and if he 
finds that such ward is of sound mind, he shall forthwith discharge such person 
from care and custody; and the guardian shall immediately settle his accounts, 
and restore to such person all things remaining in his hands belonging or ap- 
pertaining to such ward. i 

Sec. 23. In case of the death of any such ward, while under guardianship, 
the power of the guardian shall cease, and the state descend and be disposed of 
in the same manner as if said ward had been of sound mind; and the guardian 
shall immediately settle his accounts, and deliver the estate and effects of his 
ward to his legal representatives. 

[291] Sec. 24. The several probate courts shall have the power to remove any 
such guardian at any ‘time, for neglect of duty, mismanagement, or for dis- 
obedience to any lawful order, and appoint another in his place; whereupon 
such guardian shall immediately settle his accounts, and render to his suc- 
cessor the estate and effects of his ward. 

Sec. 25. All the expenses of taking care of such insane person and the 
management of his estate, shall be paid out of his estate, if it be sufficient; 
if not, out of the county treasury. 

Sec. 26. If the estate of such lunatic be insufficient for his maintenance, 
and the maintenance of his family, he shall be entitled to all the benefits of 
the laws of this territory for the relief of paupers, in which case it shall be 
the duty of the court of probate to issue an order to the overseer of the poor, 
requiring him to take charge of such person according to the provisions of the 


206 INDIANS 


laws of this territory for the relief of paupers; which overseer shall have power 
to arrest and confine such person, if necessary, until the next ensuing session 
of the board of county commissioners, at which time it shall be the duty of 
said board to dispose of the same as may to them seem right and proper, con- 
sistent with the principles of humanity and justice. 


Sec. 27. In all cases of appropriation out of the county treasury for the 
support and maintenance or confinement of any insane person, the amount 
thereof may be recovered by the county from any person who by law is bound 
to provide for the support and maintenance of such insane person, if there be 
any such of ability to pay the same. 


Sec. 28. The father or mother of such insane person shall maintain them 
at their own charge, if of sufficient ability; and if not, then the children, 
grandchildren, or grandparents, shall, if of sufficient ability, maintain them 
at their own charge. 


Sec. 29. That all acts and parts of-acts contravening the provisions of this 
act, be and the same are hereby repealed. 


Approved January 14, A. D. 1841. 


[292] CHAPTER 80. 
INDIANS. 


AN ACT to prohibit and punish the sale of intoxicating liquors to Indians. 


SECTION. SECTION. 
1. Fine and imprisonment for selling, judges to give it in charge to grand 
etc., juries. 
2. Officers under pain of forfeiture of 3. Act of January 1839 repealed. Pro- 
their offices to make complaint of viso. 
all violations of this act; and the 4. When act to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: ; 


Section 1. That if any tavern keeper, grocery keeper, or other person or 
persons, shall sell, barter, or in any manner dispose of any spirituous liquor or 
any other liquor of intoxicating quality, to any Indian or Indians within this 
territory; every such person so offending, shall be deemed guilty of misde- 
meanor, and upon conviction thereof, by indictment in any court having com- 
petent jurisdietion to try the same, shall forfeit and pay for the use of the 
county in which the offense may have been committed, & fine of not less than 
one hundred dollars, and not more than five hundred dollars, and shall stand 
committed in the jail of the county where the indietment may have been found, 
if there be a jail in said county, and [if] there be none, then in the next nearest 
county jail, for a period of six ealendar months unless the fine and eosts be 
sooner paid. 


Sec. 2. All sheriffs, constables, and justices of the peace within the ter- 
ritory, are hereby authorized, and under the penalty of forfeiting their re- 
spective offices, required to make complaint of such violations of this law as 
come within their knowledge, and the judges of the several district courts in 
the territory are hereby required to give this act in special charge to grand 
juries. i 
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Sec. 3. That the act, entitled an act to prevent the selling of spirituous 
liquors to the Indians, approved, January 3, 1839, be and the same is hereby 
repealed: provided, that the provisions of this section shall not be construed 
to affect in any manner, any indictment or other process now pending in any 
court in this territory for a violation of the provisions of the act of the third 
of January, 1839, nor to prevent [293] the prosecution and punishment of any 
offense against the provisions of the act aforesaid, committed previous to the 
taking effect of this act. . 


Sec. 4. This act to take effect from and after the first day of May next. 
Approved January 23, A. D. 1843. 


CHAPTER 81. 


INTEREST. 


AN ACT regulating interest on money. 


SECTION. SECTION. 

1. Creditors may receive six per cent 4. No greater sum than this act allows 
when no other interest is agreed shall in [any] case be taken. 
upon. 5. Person paying greater may recover 

2. Parties may agree upon interest not the- amount above 
exceeding ten per cent. 6. Persons offending against this act 

shail be compelled to answer on 

3. Six per cent allowed on moneys due oath any bill for discovery ex- 
on judgment, etc., from time of hibited against them. 


rendition until satisfied. 7. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That creditors shall be allowed to receive interest at the rate 
of six per cent per annum, when no other rate of interest is agreed upon, for 
all moneys after they become due by any instrument of the debtor in writing, 
or money lent, or money due, or settlement of accounts from the day of liqui- 
dating or ascertaining the balance due thereon, or money received for the 
use of another, and retained without the owner’s knowledge of the receipt 
thereof, on money due and withheld by an unreasonable and vexatious delay 
of payment or settlement of accounts, and on all other moneys, due and to 
become due, for the forbearance of payment whereof an express promise to 
pay interest has been made. 


Sec. 2. The parties may agree in writing for the payment of interest not 
exceeding ten per centum per annum on money due or to become due upon 
any eontraet whether under seal or not. 


[294] Sec. 3. Interest shall be allowed on all moneys due, on judgments at 
law, or decrees in equity, from the day of the rendition thereof until satisfaction 
be made by payment or sale of property, at the rate of six per centum per 
annum. 

Sgc. 4. No person or eorporation shall directly or indirectly take or receive 
in money, goods or things in action, or in any other manner, any greater sum 
or value for the loan or forbearanee of any money. goods or things in action 
than is in this act prescribed. 
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Sec. 5. Every person who, for any such loan or forbearance, shall pay any 
greater sum or value than is in this act allowed to be received, or his personal 
representatives may recover in an action against the person who shall have 
taken or received the same, or his personal representatives the amount of money 
so paid or value delivered above the rate aforesaid, if such action be brought 
within one year after such payment or delivery. 


Sec. 6. Every person offending against the provisions of this act, shall be 
compelled to answer on oath any bill that may be exhibited against him in 
chancery, for the discovery of any such sum of money, goods or things in 
action so ‘taken, accepted or received in violation of the provisions of this 
act or any of them. 


Sec. 7. All acts and parts of acts contravening the provisions of this act, 
be and the same are hereby repealed. 


Approved February 9, A. D. 1843. 


CHAPTER 82. 


IMMORAL PRACTICES. 


AN ACT for the prevention of certain immoral practices. 


SECTION. SECTION. 
1. Fine for engaging in common labor, 3. Fine for swearing within hearing of 
panman, shooting, etc., on the Sab- any religious assemblage. 
at ay. 
2. Fine for selling intoxicating liquors 4: Fines, How collected Ang. to. what-ap: 


on the Sabbath. plied, limitation of suit, etc. 


Be it enacted by the Council and House of Representatives [295] of the Territory 
of Iowa: 


Section l. That if any person of the age of fourteen years or upwards, 
shall be found on the first day of the week commonly called Sunday, rioting, 
quarreling, fishing, shooting, or at common labor, (works of necessity and charity 
only exeepted) he or they shall be fined in any sum not exceeding five dollars: 
provided, nothing herein contained shall be so construed as to extend to those who 
conscientiously do observe the seventh day of the week as the Sabbath, nor to 
prevent persons from traveling, watermen from landing their passengers or 
freight, or ferrymen from conveying any person over the waters on such 
day. 

Sec. 2. That if any grocery keeper or other person shall sell or barter any 
spirituous liquors on the first day of the week, commonly ealled Sunday, (ex- 
cept prescribed by a physician, or if such grocery keeper or other person shall 
know that such spirituous liquors are wanted to be used as medicine) such 
grocery keeper or other person so offending, shall be fined in any sum not 
exceeding five dollars. 


Sec. 3. That if any person of the age of fourteen years and upwards, shall 
profanely eurse or damn, or profanely swear by the name of God, Jesus Christ 
or the Holy Ghost, in any court of justice or within hearing of any religious 
assemblage, each and every person so offending, shall be fined in any sum not 
exeeeding one dollar, nor less than twenty-five cents for each offense. 
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Sec. 4. That all fines accruing under the provisions of this act, shall be 
collected in the name of the United States as in other cases of a breach of 
the peace, and be paid into the township treasury for the use of common schools 
in the township in which the offense shall have been committed, (excepting in 
such counties as have not been organized into townships) in which case the 
fines aforesaid shall be paid over to the county treasurer for the use aforesaid, 
within thirty days after collected, and if any officer fail to pay over such fine 
by him collected agreeably to the provisions of this act, such officer shall for any 
such neglect, forfeit and pay into the treasury aforesaid, double the amount 
of any such fine or fines by him collected, to be recovered in a summary way 
before any justice of the peace having cognizance of the same, at the suit of 
the township or county treasurer, as the case may be: provided, that all prose- 
cutions under the provisions of this act, shall be commenced within ten days 
after the offense is committed, except prosecutions against justices of the 
peace for not paying over any fine or fines as aforesaid. 

Approved February 10, A. D. 1843. 


[296] CHAPTER 83. 
JURORS. 


AN ACT concerning grand and petit jurors. 


SECTION. SECTION. 

1. Who shall serve as jurors and who 9. Duty of sheriff in selecting jury and 
shall be exempt. penalty for neglect. 

2. Grand jury selected by county com- 10. Manner of filling vacancies in jury 
missioners, their numbers, sum- occasioned by the noriattendance 
mons, how and when served. of persons first selected. 

3. Foreman of grand jury, his powers 11. Fine of grand and petit jurors for 
and duties, indictments, etc. non-attendance unless good cause 

4. Oath of grand jury. shown against it. . 

5. Oath of petit jurors in criminal 12. Sickness or death of jurors prov'ied 
cases. for. 

6. Two grand jurors necessary In mak- 13. Compensation of jurors, how and by 
ing presentment. whom paid. 

7. Petit jurors selected by county com- 14. Jurors privileged from arrest except 
missioners, their numbers, sum- in certain cases. 
mons, how and when served. 15. Duty of county commissioners in se- 

8. Manner of selecting petit jury. lecting juries. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all persons who are qualified electors, in this territory, 
shall be liable to serve as jurors, in their respective counties, as hereinafter 
provided. The following persons shall be exempt from serving as jurors, to- 
wit: the governor, secretary of the territory, judges of the supreme and dis- 
trict courts, county commissioners, county treasurers, clerks of the supreme 
and district courts, and clerks of the boards of county commissioners, judges of 
probate, sheriffs, under sheriffs, and deputy sheriffs, coroners, constables, the 
marshal of the United States, and his deputies, counsellors and attorneys at 
law, ministers of the gospel, officers of colleges, (not including trustees or 
directors thereof,) and preceptors and teachers of incorporated academies or 

14 
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universities, and one teacher in each common school, practicing physicians and 
surgeons, and all persons more than sixty years of age, together with all per- 
sons not of sound mind or discretion and subject to any bodily infirmity, 
amounting to any disability, and all persons shall be disqualified from serving as 
jurors who have been convicted of any infamous crime. 


[297] Sec. 2. That it shall be the duty of the county commissioners in each of 
the counties of this territory, wherein a district court is directed to be held, 
at least thirty days previous to the sitting of said court, to select twenty-three 
persons possessing the qualifications aforesaid, in their respective counties, 
and to deliver an attested copy of the names so selected within three days 
thereafter to the clerk of the district court, of the proper county, who shall 
thereupon issue and deliver to the sheriff of the county a venire, or summons, 
under the seal of the court, commanding him to summon the persons so se- 
lected as aforesaid, to appear before the said court, at or before the hour of 
eleven o’clock, a. m., on the first day of the term thereof, to serve as grand 
jurors, any sixteen of whom shall be sufficient to constitute a grand jury, 
which said summons shall be served at least five days previous to the sitting 
of said court either by reading it to the person to be summoned, or by leaving 
an attested copy thereof at his usual place of residence. 


Sec. 3. After the grand jury is empaneled it shall be the duty of the court 
to appoint a foreman, who shall have power to swear, or affirm, all witnesses 
to testify before said grand jury, and whose duty it shall be, when the grand 
jury, or any twelve of them, shall find a bill of indictment, to be supported 
by good and sufficient evidence, to endorse thereon, ‘‘a true bill," and when 
they do not find a bill to be supported by sufficient evidence, to endorse thereon 
“not a true bill,’’ and shall, in either case, be signed by the foreman at the foot 
of the endorsement, and shall, in all cases, where a true bill is returned into 
court as aforesaid, note thereon the name or names of the witnesses upon 
whose evidence the same was found. 


Sec. 4. “That the oath of the grand jury in all cases shall be as follows, to-wit: 
**you, as grand jurors for the body of the county of (as the case may 
be,) do solemnly swear, that you will diligently inquire into, and true pre- 
sentment make, of all such matters and things as shall come to your knowl- 
edge, according to your charge: the counsel of the United States of America, 
your own eounsel, and that of your fellows, you shall keep secret; you shall 
present no person through envy, hatred, or malice, neither will you leave any 
person unpresented through fear, favor, or affection, or hope of reward, but 
that you will present things truly as they come to your knowledge according 
to the best of your understanding, and according to the laws of this territory, 
so help you God.” 


[298] Sec. 5. That the oath or affirmation of petit jurors in criminal cases, 
shall be as follows, to-wit: **you solemnly swear (or affirm) that without respect 
to person, or favor, or fear, you will well and truly try and true deliverance 
make between the United States of America and the prisoner at the bar, whom 
you shall have in charge, according to the evidence given you in court, and 
the laws of this territory, so help you God.” 

Sec. 6. No grand jury shall make presentment, of their own knowledge, 
upon the information of a less number than two of their own body, unless the 
juror giving the information is previously sworn as a witness, in whieh ease, 
if the evidence is deemed sufficient, an indietment may be found thereon, as 
upon the evidence of any other witness who may not be of the jury. 

Sec. 7. It shall be the duty of the board of county commissioners, in each 
of the organized counties in this territory, where a district court is directed 
to he held, at least thirty days previous to the sitting of the said court. to select 
twenty-four persons possessing the qualifications of jurors, who shall compose 


JURORS 211 


and constitute two full petit juries, to serve as such at the next succeeding : 
term of the district court, in each county respectively to be summoned, in like 
manner as hereinbefore directed in the case of grand juries. 


Sec. 8. It shall be the duty of the clerk of the district court, at the com- 
mencement of each term, to write the name of each petit juror, on a separate 
ticket, and put the whole into a box, or other place for safe keeping, and as 
: often as it may be necessary to empanel a jury, the clerk shall, in presence of 
the court, draw, by chance, twelve names out of such box, which shall designate 
the twelve to be sworn on the jury, and in the same manner for each subse- 
quent jury in their turn, as the court may from time to time direct. 


Sec. 9. In all cases where the sheriff, or other officer, shall be commanded 
to execute any summons as aforesaid, he shall be required to make timely re- 
turn thereof to the clerk, who may have issued the same, with an endorsement 
thereon, certifying on whom it has been served, and the time when, and, in 
default of so doing, such sheriff, or other officer, shall be considered as being 
guilty of a contempt, and may be fined for the use of the proper county, in 
any sum not less than ten nor more than fifty dollars, unless such sheriff, 
or other officer, shall make his excuse to the satisfaction and acceptance of the 
court. 


Sec. 10. If a sufficient number of grand or petit jurors do not appear, when 
selected and summoned as aforesaid, or if by challenges, or [299] any other cause, 
there shall not appear a sufficient number of qualified persons to make up the 
panels, the court may order the sheriff to return, without delay, such number 
of good and lawful men of the county, as may be necessary for that purpose. 
And when the sheriff is interested or related to either of the parties, the court 
may direct the coroner to make such return: and if any district court shall 
at any time sit, before the board of county commissioners shall have made 
a selection of grand or petit jurors as aforesaid, or if on any account the 
whole panel in either case shall fail to attend, the court may order the sheriff, 
or other officer, to summon from the bystanders, being qualified persons as 
aforesaid, a sufficient number to supply such deficiency who shall continue to 
serve for the remainder of the term, unless they shall be sooner discharged 
by the court.’ 

Sec. 11. Every person who shall fail to appear when lawfully summoned 
as a grand or petit juror, as aforesaid, without having a reasonable excuse, 
shall be considered as being guilty of a contempt, and shall be fined by the 
court in any sum not exceeding twenty dollars, for the use of the proper county, 
unless good cause be shown for such default, at or before the next term of said 
court, and it shall be the duty of the clerk to issue a summons against such de- 
linquent, when such person shall not come in without process, to show cause 
at the next succeeding term of said court, why he or they should not be fined 
for such contempt: provided, that the oath or affirmation of any such delin- 
quent shall, at all times, be received as competent evidence in his favor. 

Sec. 12. In case of the death, sickness, or non-attendance of any grand or 
petit juror, after he shall have been sworn upon the jury, or where any such 
juror, being sworn as aforesaid, shall, for any reasonable cause, be dismissed, 
or discharged, it shall be lawful for the court to cause others, if necessary, to 
be summoned and sworn in his or their stead. 

Sec. 13. It shall be the duty of the clerk of the district court, at the end of 
each term of said court, or within ten days thereafter, to make out a certificate 
to each juror, certifying the number of days and amount of compensation due 
to each juror, which certificate shall be presented to the board of county eom- 
missioners, and allowed as other demands against said county: provided, that 
no juror shall be paid out of the county treasury for any days attendance as a 
juror in the district court of the territory, for which he may have received, 
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or may [300] be entitled to receive pay as a juror of the district court of the 
United States. ' 

Sec. 14. All grand and petit jurors shall be privileged from arrest in all 
cases, except for breach of the peace, treason, felony, and other criminal offenses, 
during their attendance at said court, going to, and returning from the same, 
and all arrests in such cases shall be deemed as illegal and void. 

Sec. 15. It shall be the duty of the board of county commissioners to ar- 
range and select the grand and petit jurors as aforesaid, in such manner as to 
make the qualified persons of the county perform duties as jurors, as nearly as 
may be, in rotation, and so that the same may not be unnecessarily burdensome 
to any of the citizens of the county, according to the best information that the 
said commissioners can obtain. 


Approved January 4, A. D. 1839. 


CHAPTER 84. 
JURISDICTION. 


AN ACT to denne the jurisdiction of the several counties in this territory that front 
upon the Mississippi river. 


Section 1.—Establishing jurisdiction on Mississippi river. 


WHEREAS, Doubts have arisen whether the jurisdiction of the several counties 
in the territory of Iowa that front upon the Mississippi river extends to the 
eastern shore of said river, concurrently with any other state or territory, so 
far as the said river shall form a common boundary between this territory 
and any other eonterminous state or territory, under the act of congress, ap- 
proved March 30, 1839, chapter 91— therefore, 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


That from and after the passage of this act, all the counties in this territory, 
that are now formed, or whieh may hereafter be formed, in any part of said 
territory, fronting eastward upon the Mississippi river, shall have and exer- 
eise jurisdiction, for all civil and criminal purposes, upon the Mississippi river 
concurrently with any [301] other conterminous state or territory so far, and to 
such extent as the said river shall form a common boundary between the territory 
of Iowa and any other such conterminous state or territory. 


Approved July 24, A. D. 1840. 
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CHAPTER 85. 


FOREIGN JURISDICTION. 


AN ACT to prevent the exercise of foreign jurisdiction within the limits of the territory 
of Iowa. 


SECTION. SECTION. 


1. Exercise of foreign jurisđiction, how other than Iowa or U. S., how pun- 
punished. ished. ' 


2. Accepting office from any authority 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That if any person shall exercise, or attempt to exercise, any 
official functions, or shall officiate in any office or situation within any part of 
the present jurisdiction of this territory, or within the limits of any of the 
counties therein as at this time organized, by virtue of any commission or 
authority not derived from this territory or under the laws of this territory, 
or under the government of the United States, every person so offending; shall, 
for every such offense, on conviction thereof before any court of record, be pun- 
ished by a fine not exceeding one thousand dollars, or by imprisonment at hard 
labor not exceeding five years, or both at the discretion of the court. 


Sec. 2. That if any person residing within the limits of this territory shall 
accept of any office or trust from any state or authority, other than the govern- 
ment of the United States or the territory of Iowa, every person so offending 
shall be fined not exceeding one thousand dollars or imprisoned five years, at 
the discretion of the court before which any conviction may be had. This act 
to take effect and be in force from and after its passage. 


Approved July 31, A. D. 1840. 


[302] CHAPTER 86. 


JUSTICES OF THE PEACE. 


AN ACT to provide for the election of justices of the peace, to prescribe their powers 
and duties and to regulate their proceedings. 


SECTION. SEcTION. 
ARTICLE I. 9. Who shall not hold it. 

1. Time and place of electing justices 10. Division of precinct not to effect du- 
in organized precincts. ties of justice. 

2. In unorganized precincts. 11. Vacancies filled by appointment of 

3. Term of office. county commissioners. 

4. Justice to reside in precinct for 12. When person to be considered legal 
which he was elected. justice. i 

5. Number of justices, 13. Disposition of paners by a Justice re- 


6. Manner of conducting election for signing or becoming disqualified. 


justices. 14. Forfeit for failure to comply. 
7. To take oath and give bond and 15. Jurisdiction of justices. 
form of each. 16. Power. 


8. Qualifications to hold the office. 17. Persons arrested to give security. 
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18. 


19. 


20. 
21. 


22. 


23. 


24. 


25. 


26. 
27. 


28. 
29. 


30. 


31. 
32. 


33. 


Recognizance to be certified to next 
district court. 


When justice may punish for con- 
tempt. 


Limitation of same. 


Person not to be punished until ` 


heard in his defense. 

When convicted record to be made 
up. 

What warrant of commitment to set 
forth. 


Justice found guilty of bribery, etc., 
to be removed from office. 


Court before whom tried to enter up 
order of removal. 


Justice may grant subpoenas. 


To hold court for the trial, certain 
actions. 


Actions specifled. 


What justice shall not have cogni- 
zance of. 


"Where action cognizable before jus- 


tice to be brought. : 
Action by attachment when brought. 


When brought, when served persons 
jointly liable. 

Justice being interested or absent 
suit to be brought before justice 
of adjoining county. 


ARTICLE II. 

1. Docket of justice, what entered 
therein. 

2. Itemg how entered. 

3. Suits, how instituted before justice. 

4. Plaintiff to file cause of action. 

5. May be required to give security for 
costs. 

6. Loss or destruction of any instru- 
ment of writing upon which suit 
is founded, to be proven. 

17. Process by justice. 

8. To whom directed. 

9. Service. 

10. When justice may issue a warrant. 

11. Service of warrant. 

12. Trial to be had immediately. , 

[303] 13. Justice may empower any 
suitable person to execute process 
in absence of officers. 

14. Defendant paying amount of claim 
and costs, suit to be discontinued. 

15. Amount to be endorsed upon sum- 
mons, writ, etc. 

16. Return of process. 

17. Penalty for fallure to execute or re- 
turn process. 

18. Authority of constables in serving 


process. 


SECTION. 
ARTICLE III. 

1. Plaintif over twenty-one years may 
conduct his own suit. 

2. Justice may appoint person to con- 
duct suit for a minor. 

3. Defendant over twenty-one years 
may conduct his own suit. 

4. Guardian for infant defendant to be 
appointed. 

5. Authority of agent to be proven, un- 
less admitted. 

6. Justice to wait one hour for appear- 
ance of parties after return of 
summons. 

7. Set off allowance except in two 
cases. 

8. Notice of set-off to be given and bill 
of items. 

9. If instrument establishing set-off be 
lost, how to proceed. 

10. Judgment in case of set-off. 

11. Judgment against executors in set- 
off. 

12. In suit of trespass justified by title, 
justice to cease proceedings and 
return to district court. 

13. Suit to be continued in district 
courts. 

14. Justice may adjourn a cause. Pro- 
viso. 

15. May adjourn sixty days on applica- 
tion of either party and longer 
with consent of both. 

16. Application for adjournment on ac- 
count of absence of testimony, how 
sustained. 

17. Extent of adjournment and costs of 
same, by whom borne. 

18. Party applying may be required to 
give security. 

19. Causes by warrant adjourned, de- 
fendant to be discharged. 

20. If by request of defendant, to re- 
main in custody, unless he enter 
into recognizance. 

21. Subsequent adjournment. 

22. When plaintiff may recover upon re- 
cognizance. 

ARTICLE IV. 
Of Witnesses and Depositions. 

1. Subpoena for witness. 

2. By whom served. 

3. Attendance compelled by attachment. 
Proviso. 

4. By whom executed. 

5. Fine of witness for non-attendance, 
refusal to answer. 

6. Fine may be remitted upon good 


cause shown, 
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7. Party neglecting to appear liable for 
damages. 

8. Deposition taken upon notice. 

9. Notice to be served upon opposite 
party three days before taking. 

10. Service of notice to be in like man- 
ner as summons. 

11. How taken. 

12. To be read on trial upon certain 


conditions. 
ARTICLE V. 


Of judgments on non-suits and by default 
and of trials. 


1. Suit to proceed on defendant failing 
to appear within one hour after 
return time of process, or ad- 
journed time, manner. 

2. In all cases not specially provided 
for, if plaintiff fail to appear, 
judgment of non-suit rendered 
against him. 

[304] 3. Power of justice to set aside 
judgment of non-suit, etc., etc. 

4. New trial granted, notice to ‘be 
served upon opposite party. 

5. Suit by summons or warrant to be 
determined on return of same, un- 
less cause be adjourned. 

6. Both parties appearing, trial to pro- 
ceed and suit to be determined. 

7. Cause may be tried by jury upon de- 
mand of either party. $ 

8. Number jurors. 

9. How summoned. 

10. Execution of summons. 

11. Oath and duty of Jury. 

12. Objection to witnesses to be deter- 
mined by justice. 

13. Execution of writings establishing 
set offs. 

14. Executors and administrators. 

15. Verdict. 

16. When jury may be discharged and 
new called. 

17. Non-attendance of jurors and penal- 


ty. 
ARTICLE VI. 


Of judgments and filing transcripts there- 
of and the stay of execution. 


o! oo 9 tu 


Judgments by confession. 

Requisites necessary. 

Judgments may be set off. 

Transcripts thereof. 

Execution for balance due. 

Change of venue, for what causes 
and how granted. 

Judgment by non-suit, 
etc., when entered. 


confession, 
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SEcTION. 

8. Jurisdiction and release of excess, 
ete. 

9. Stay of execution. 

10. Security thereon. 

11. Form of recognizance. 

12. Expiration of stay, judgment not 
paid, execution to issue against 
principal and bond. 

13. Judgment for bail on motion. 

14. Execution revoked when judgment 
stayed. 

15. Transcripts of judgment certified 
and filed. 

16. To operate as a lien, etc., etc. 

17. Transcript of judgment from one 
justice to another to enforce exe- 
cution. 

18. Execution failing against principal, 
Judgment creditor may proceed 
against bail, when moved away, 
by transcript as in other cases. 

19. Official certificate of justice upon 
judgment good evidence in any 
court in territory. 

ARTICLE VII. 

Of executions and proceedings thereon. 

1. Execution. 

2. To whom directed, against what, 
when returnable. 

3. May be renewed, how, and for how 
long. 

4. Levy, notice and description of 
goods. 

5. Sale and return of execution and 
money. 

6. Constables not to purchase, etc. 

7. Insufficiency of goods, and summons 
to garnishees, etc. 

8. Defendant unable, plaintiff to pay 
costs. 

9. Garnishee to be summoned and ex- 
amined touching indebtedness to 
defendant. 

10. Judgment rendered against garn- 
ishee if indebted to defendant. 

11. Proceedings of constable when goods 
levied on are claimed by a third 
person. 

12. Claim to be tried at once. 

13. Justice to determine cause unless 
jury be required. 

[305] 14. Judgment for claimant, goods 
to be delivered to him, etc. 

15. Claimant may resort to any other le- 
gal remedy. 

16. Moneys paid to constable, effect, and 


17. 


remedy against same. 


Process against constable in certain 
cases. 
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SEcTION. 
18. Requirements of summons. 
19. Proceedings, penalty and appeal. 
20. Party injured may elect remedy 


against constable. 
ARTICLE VIII. 


Of appeals and proceedings thereon in the 
district court. 


1. 
2. 


had 


Appeal to district court. 


Requisites to be complied with. 
Time to be made. 
Recognizance and security. 


Form of recognizance. 
Allowance of appeal, entry and stay. 


Constable on notice of appeal to re- 
leage property taken in execution. 


After appeal, justice to file with 
clerk of district court, all the pa- 
pers relating to suit. 

Proceedings thereon. 

Compulsory return. 

Justice failing to allow appeal with- 


out good cause district court may 
compel allowance. 


Return of justice amended. 

And perfection of recognizance. 

When appeals determined. 

Notice by appellant, when glven and 
to whom. 


Failing to give notice, cause to be 
continued. 


Cause of action set-off, etc., in dis- 
trict court. 


Judgment in district court. 
Execution. 
Judgment for security on motion. 


ARTICLE IX. 


Certiorari. 
Person aggrieved may remove judg- 
ment to district court. 
Writ of certiorari to issue, certain 
conditions being complied with. 
Duty of justice to make special re- 
turn of facts. 

Power of district court to compel re- 
turn. 

Judgment. 

If judgment by justice be collected, 
restitution awarded. 


ARTICLE X. 


Regulating the Action of Replevin. 


$331 9.9 o de: pt 


When action may be brought. 
Cross replevins shall not be brought. 
Affidavit required. 

Requirements of writ. 

Bond, security and condition. 
Execution of writ. 

Plea and issue. 


SEcTION. 

8. Failure of plaintiff and its effects. 

9. Judgment in such case and its inci- 
dents. 

10. Remedy of officers injured. 

11. Suit upon bond. 

12. Officers’ liabilities. 

ARTICLE XI. 
Of Attachments. 

1. Attachments in what cases granted. 

2. Cause of action. Affidavit, and its 
requisites. Proviso. 

3. Issue, return and proceedings on 
writ. 

4. Manner of serving writs, garnishee, 
property, etc., attached, and cred- 
its. 

5. Bond and condition from third per- 
sons, 

6. From defendant. 

7. Sale of perishable property. 

8. Notice to be given to absent defend- 
ant. 

9. When. and how given, and how 
proved. 

10. Judgment by default. 

[306] 11. And its effect. 

12. When and in what cases attachments 
may be dissolved, 

13. Effects of dissolution. 

14. Answers of garnishee. 

15. Persons shall not be garnisheed for 
debts due to another for daily la- 
bor. 

16. Judgment against garnishee by de- 
fault and its effects. 

17. Final judgment against garnishee. 

18. Plaintiff may deny answer of gar- 
nishee, etc. 

19. Issues and trial between plaintiff and 
garnishee. 

20. Satisfaction by garnishee. 

21. Warrant against third person indebt- 
ed to defendant upon affidavits of 
other persons than plaintiff. 

22. Arrest and its operation. 

23. May be required to give bond and 
security. 

24. In default of bond may be commit- 
ted. 

25. When bond and security required of 
plaintiff, its condition, 

26. Avoiding debts, petition and notice. 

27. Petitioner's oath denying original 
cause of action, plaintiff required 
to prove demand. 

28. Set off or collateral avoidance. 
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SECTION. 


29. 


30. 


When execution may be awarded. 
General and special executions, 
Against garnishee. 
Compensation of officer. 


ARTICLE XII. 
Forcible entry and detainer. 

Entry to be made in & lawful and 
peaceable manner. 


Forcible entry and detainer within 
the meaning of this act. 

Unlawful detainer. 

What the preceding sections of this 
act comprehend. 

Acts made cognizable before a jus- 
tice of the peace. 


Complaint of forcible entry and de- 
tainer made, justice to summon be- 
fore him the person complained of. 

Form of summons. 

When and how served. 

Jury to be summoned and number. 

Form of venire. 

Jury wanting in number to be com- 
pleted by constable or sheriff. 

Return of venire. 

Plaintiff not appearing, to be non- 
suited. 


Defendant not appearing, justice to 
adjourn or otferwise at his dis- 
cretion. 


May compel attendance of witnesses. 

Jury to be sworn. 

Plaintiff to support complaint. 

Defendant found guilty, writ of res- 
titution to issue. 

Verdict, : 

Defendant not gullty, 
pay costs. 

Proceedings before justices to be 
docketed. 

Justice may grant a new trial upon 
good cause shown. è 

Merits of title not to be enquired 
into. 

Three years’ peaceable possession a 
bar to complaint. 

Remedy under this act applied to 
public lands. 

Extent of land legal owner entitled 
to, against the wrong-doer. 

Who may enter upon such lands. 

This act not to bar action of tres- 
pass, etc. 

Form of writ of restitution. 

Appeal to district court. 

District court to act as if it had had 
original jurisdiction. 


plaintiff to 
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32. Appealing party to give bond for 
pros-[307]-ecution of suit, etc. 

33. When appeal prayed for. 

34. When appeal not allowed. 

35. Justice to certify copy of his docket 
and all papers relating to suit, to 
district court. 

36. Lien upon lands for costs. 


ARTICLE XIII. 


Proceedings in case of breach of the peace. 


1. 


Summary process. 
Exceptions, 


Complaints and warrant; by whom 
executed. 


Arrest on view or from personal 
knowledge, aid and assistance. 


Summary mode, 

Trial when postponed, security, etc. 
When committed. 

Breach of recognizance. 

Want of jurisdiction; how remedied. 
Witnesses, etc. 

Jury trial and its incidents. 
Complainant Hable for costs. 
Judgment, fine, costs, and execution. 


Imprisonment and discharge, costs 
and privileges. 


Appeals to district court, recogniz- 
ance. 


Appeals, when returnable. 


Recognizance of witnesses, entries, 
affidavits, etc. 


Trial on the merits, costs, etc. 
Judgment when affirmed. 
Def’t and securities. 

When prosecutor to pay costs. 
Execution, 


General rules governing proceedings 
before justice. 


Duty of justice as to fines, constables’ 
liabilities. 


Penalty for refusing or failing to 
perform duty. 


Fines and penalties, how recovered. 
Verbal notice to witnesses good as 
summons, 


ARTICLE XIV. 


Proceedings to prevent the commission of 
offenses. 


1. 


2. 
3. 


Warrant for arrest of accused upon 
affidavit of any individual. 


Examination, witnesses. 

Accused required to enter into recog- 
nizance. 

Bail and discharge of person com- 
mitted. 
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SECTION. 


5. Duty of sheriff when prisoner wishes 
to give bail. 
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Venire for a jury. 


6. Writ of attachment. 
6. Transcript of proceedings, etc. 7. Oath of jury. 
to be filed in clerk’s office, penalty Oath oe um 
for failure to do so. c; UA: 08 WIHLOBS: 
7. District court to investigate the mat- 9. Affirmation of a witness. 
ter. 10. Oath of voir dire. 
ARTICLE XV. 11. Form of judgments. 
Preliminary proceedings when offenses have 12. Judgments in assumpsit. 
been committed. 13. Defendant not appearing. 
1. When offenses have been committed, 14. General judgment. 
warrant to be issued for arrest of 15. Jury trial and judgment. 
person accused. 16. Judgment in replevin for plaintiff. 
2. Power of officer in making arrest in 17. Execution. 
th ty. 
3 eee ex P s 18. When security has been given for 
. Hecognizance of witnesses. stay of execution in judgment 
4. Search warrant may be issued, not against the principal and security. 
to ‘be executed in the night time. 19. Form of execution containing a gar- 
5. Proceedings when property is found. nishee clause. 
6. Ownership established, to be given 90 Scire Facias (on transcript). 
up. h 
7. Warrant to search for counterfeit Forms in breaches of the peace. 
money. 1. Warrant. 
8. Proceedings when found. 2. Venire for a jury. 
9. Statement of prisoner. 3. Constable's return. 
10. Testimony may be reduced to writ. 4. Oath of jurors. 
ing. 5. Verdict of jury. 


11. Witnesses may be removed. 
12. On sufficient grounds, recognizance 


In proceedings to prevent the commission 


of prisoners required. of offenses. 
13. Of witnesses. x 1. Affidavit. e 
14. Recognizance by other person when 2. Warrant. 
witness infant, etc. 3. Recognizance. 
[308] 15. When prigoner to be commit- 4. Mittimus or commitment, 
ted. Proviso. 5. Subpoena when offenses have been 
ARTICLE XVI. committed, - 
Forms to be used in civil cases. 6. Affidavit. 
No. 7. Warrant. ` 
1. Summons. 8. Recognizance. 
2. Writ of replevin. 9. Search warrant. 
3. Warrant. 10. Mittimus. 
4. Subpoena. Sec. 2. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa. as follows, to-wit: 


ARTICLE I. 


Of the election, powers, and duties of justices of the peace. 


Section 1. The qualified voters of each township organized by law in this 
territory, shall, at the time and place of holding the annual township elections, 
elect the justices of the peace for their respective townships. 


Sec. 2. The qualified voters of each election precinct in every county not 
divided into organized townships shall at the time and place of holding the 
annual election for the choice of county officers and members of the legislative 
assembly, elect the justices of the peace for their respective precincts. And if, 
in any such county, the boundaries [309] of the election precincts are not already 
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* established, it is hereby made the duty of the board of commissioners to establish 
and make known such boundaries in such manner as they may deem proper. 

Sec. 3. Each justice of the peace shall hold his office for the term of two 
years, and until his successor is elected and qualified. 

Sec. 4. Each justice of the peace shall reside in the township or precinct 
for which he was elected during his continuance in office. 

Sec. 5. Every justice heretofore elected and qualified shall continue to act 
until his term of office expires, and until his successor shall be duly elected and 
qualified. i 

Sec. 6. Each township and each precinct shall have two justices of the peace: 
provided, that four justices of the peace may he elected in the township of 
Burlington, in the county of Des Moines; four in the city of Dubuque, in the 
county of Dubuque; four in the town of Fort Madison, in the county of Lee; 
three in the township of West Point, in said county of Lee; three in the city of 
Keosauqua, in the county of Van Buren; three in the town of Bloomington, in 
the county of Muscatine; three in the town of Iowa City, in the county of 
Johnson ; three in the town and precinct of Fairfield, in the county of Jefferson ; 
three in the town of Belview, in the county of Jackson, one of whom, at least, 
shall reside within the corporate limits of said town of Belview; and three in 
Centre township, in the county of Cedar, one of whom at least, to reside within 
the limits of the town of Tipton, and three in Rochester township, in the county 
of Cedar, one of whom shall reside within the limits of the town of Rochester. 

Sec. 7. The election of justices of the peace shall be conducted as other elec- 
tions, and the returns thereof made within nine days after the election, to the 
clerk of board of commissioners of the proper county, who shall open and count 
the same in the presence of two justices of the peace, and determine from the 
returns who are duly elected, and shall issue certificates of election accordingly, 
which certificates may be in the following form: 


TERRITORY OF Iowa, } - 


County 
I hereby certify that at an election held on the day of in the 
year in the township (or precinct, as the case may be) of in said 


county, A. B. was duly elected a justice of the peace. 


In testimony whereof I have hereunto set my hand with the seal of the board 
of eommissioners hereto affixed, this day of in the year 


Signed 


C. D., Clerk of the Board of Commissioners for said county. 

[310] Sec. 8. Every person elected a justice of the peace shall, within twenty 
days after receiving his certificate, take and subscribe the following oath: FI, 
A. B., do solemnly swear (or affirm, as the case may be.) that I will support 
the constitution of the United States, and the laws of this territory, that I will 
administer justice without respect to persons, and faithfully and impartially 
discharge and perform all the duties incumbent upon me as a justice of the 
peace, aecording to the best of my understanding. 


Signed, A. B. 
TERRITORY OF Iowa, | as 
County ' 
Subscribed and sworn to before me this day of 18 —. 
Signed, C. D., Clerk of the ‘district court for said county. 


Or as the case may be, any other person authorized to administer oaths, which 
oath shall be endorsed on the back of the certificate of election, and together 
with the certificate filed in the office of the clerk of the district court of the 
proper county, and every person elected a justice of the peace shall, at the time 


220 JUSTICES OF THE PEACE 


of filing his oath of office with the clerk, enter into bond to the board of com- 
missioners of the proper county, with good security, to be, by the said clerk 
of the district court, approved in the sum of five hundred dollars. Conditioned 
that he will faithfully pay over all money that may come into his hands by 
pnus of his office as justiee of the peace, said bond may be in the following 
orm: 


Know all men by these presents that we A. B., C. D. and E. F. are held and 
firnly bound unto the board of commissioners of the county of ————— in the 
territory of Iowa, in the sum of five hundred dollars, for the payment of which 
we jointly and severally bind ourselves, sealed by us, and dated this day 
of A. D. 18——. 

Whereas the said A. B. has been duly ecd a justice of the peace in and 
for the township (or precinct as the case may be) of and county of 
in said territory for the term of two years from the day of 
in the year 

Now the condition of the above obligation is such that if the said A. B. shall 
well and truly pay over, according to law, all moneys which may come into 
his hands by virtue of his said office, then this obligation to be void, otherwise 
to be and remain in full force. 


Signed A. B, Seal. 
C. D., Seal. 
E. F., Seal. 


[311] Said bond shall be filed in the office of the clerk of the district court, and 
any person aggrieved by a breach of the condition thereof, may either by suit 
upon the bond or by motion in the district court of the proper county, have 
judgment against the justice and his securities for such sum as he may show him- 
self entitled to, and with costs and interest thereon at the rate of fifty per cent 
per annum, and upon any such judgment no stay of execution shall be allowed. 

Sec. 9. No person shall be eligible to the office of justice of the peace, who 
is not a citizen of the United States, and who has not been a resident of the 
county in which he is elected six months next before his election. 

Sec. 10. No sheriff, coroner, or clerk of any district court shall hold the 
office of justice of the peace. 

Sec. 11. When a township or precinct shall be divided, and any justice of 
the peace of the original township or precinct, shall fall into the new township 
or precinct, he shall continue to discharge the duties of a justice of the peace 
until his term of office expires. 

Sec. 12. All vacancies existing in the office of the justice of the peace, 
whether happening by death, resignation, or otherwise, may be filled by ap- 
pointment, by the board of commissioners of the proper county; every person 
so appointed shall hold his office until the next election, and is required to qual- 
ify in the same manner as if he had been elected to the office of justice of the 
peace under the provisions of this act. 

Sec. 13. Every person eligible to the office of justice of the peace, who has 
received a certificate of election or appointment, and who has taken the oath 
and given the bond prescribed by law, shall be deemed a legal justice of the 
peace. 

Sec. 14. Whenever a justice of the peace shall resign, move out of the town- 
ship or precinct for which he wag elected or appointed, or be otherwise disquali- 
fied, he shall immediately thereafter deliver to the next nearest justice of the 
peace, in the same township or precinct, all dockets, records, books, papers and 
documents appertaining to his office, or relating to any suit, matter or contro- 
versy committed to him in his official capacity: and in case of death of any 
justice of the peace, his legal representative, within twenty days after the issu- 
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ing of letters testamentary, or of administration, shall hand over the records, 
and all papers relating thereto of his testator or intestate, to some neighboring 
justice of the peace of the township or precinct wherein the deceased lived and 
executed his office. 


[312] Sec. 15. Every person whose duty it is to comply with the requisition of 
the next preceding section, shall forfeit and pay, for the use of the county 
for every three months neglect to comply, the sum of fifteen dollars to be re- 
. covered at the suit of any person. 


Sec. 16. The jurisdiction of justices of the peace shall be co-extensive with 
their respective counties. 


.SEC. 17. Justices of the peace shall have power— 

1. Jointly and severally to cause to be kept all laws made for the preserva- 
tion of the peace. 

2. To cause to come before them, or any of them, persons who shall break 
the peace, and commit them to jail, or bail them as the ease may require. 

3. To arrest and cause to come before them persons who attempt to break 
the peace, or who are not of good fame, and compel them to give security for 
their good behavior, to keep the peace, or both. 


Sec. 18. If such persons refuse or neglect to give sérunty they shall be 
eommitted until they find the same. 


SEC. 19. Every recognizance so taken for the keeping of the peace, or for 
good behavior, or for both, shall be certified to the next distriet court of the 
eounty. 


Sec. 20. In the following cases, and no other, a justice of the peace may 
punish, as for eontempts, persons guilty of the following aets: 

1. Disorderly, contemptuous, and insolent behavior towards such justice of 
the peace whilst engaged in the trial of a cause, or in rendering a judgment, or 
in any judicial proceeding which shall tend to interrupt such proceedings, or 
impair the respect due to his authority. 

2, Any breach of the peace, noise, or other disturbance, tending to ineunt 
the official proceedings of such justice. 

3. Resistance, unlawfully offered, in the presence of the justice, to the: exe- 
eution of any lawful order or process, issued by him. 

4. For the disobedience of any process, issued by him, requiring the attend- 
ance of a witness. 


Sec. 21. Punishments for eontempts, in the foregoing cases, may be by fine 
not exeeeding thirty dollars, or by imprisonment in the county jail, not ex- 
ceeding five days, at the discretion of the justice, but no person shall remain 
in prison for the non-payment of a fine. 


Sec. 22. No person shall be punished for a contempt before a justice of the 
peace until an opportunity has been given him to be heard [313] in his defense, 
and for that purpose the justice may issue a warrant to bring the offender be- 
fore him. 


Sec. 28. Upon the conviction of any person for a contempt, the justice shall 
make up a record of the proceedings on such conviction, stating therein the 
particular circumstances of the offense, and the judgment rendered thereon. 

Sec. 24. The warrant of commitment for any contempt shall set forth the 
particular circumstances of the offense, or it shall be void. 

Sec. 25. Every justice of the peace who shall be guilty of bribery, perjury, 
or other infamous crime, or convicted of a wilful misdemeanor in office by 
indictment, shall be removed from office. 
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Sec. 26. The court before whom any justice may be tried and convicted 
for any of the offenses in the preceding section, shall enter up an order re- 
moving such justice from office, and from the time such order of removal shall 
be entered all the authority of such justice shall cease. 


Sec. 27. Justices of the peace are empowered to grant subpoenas for wit- 
nesses in all matters submitted to referees and arbitrators, and in all cases where 
it may be necessary for taking depositions. 


Sec. 28. Every justice of the peace is authorized to hold a court for the trial 
of all actions in the following section enumerated, and to hear, try, and deter- 
mine the same according to law and equity. 


Sec. 29. 1. Of all actions of debt, covenant and assumpsit, and all other 
actions founded on contract where the debt or balance due or damages claimed 
shall not exceed fifty dollars. 


2. Actions of trespass, and trespass on the case for injuries to persons or 
to real or personal property, wherein the damage claimed shall not exceed fifty 
dollars. 


3. Actions of detinue and replevin, when the thing demanded or claimed 
does not exceed in value fifty dollars. 


4. Actions commenced by attachment of property as hereinafter provided, 
as well as for any penalty given by any statute of this territory where the 
amount shall not exceed fifty dollars; and, 


5. To take and enter judgment on the eonfession of a defendant when the 
amount confessed shall not exceed the amount for which a justice is authorized 
to render judgment in aetion. 


Sec. 30. No justice of the peace shall have cognizance, 


1. Against any executor or administrator for any debt or demand due from 
the testator or intestate, nor 


[314] 2. Of any action of slander, malicious prosecution or false imprison- 
ment; nor : 


3. Of any action where the title to lands and tenements shall come in ques- 
tion. 


Sec. 31. Every action cognizable before a justice of the peace, instituted 
by summons or warrant, shall be brought before some justice of the township, 
either, 


1. Wherein the defendant resides, or 


2. Wherein the plaintiff resides or the defendant may be found; but if the 
defendant in any action is a non-resident of the county, or has abseonded from 
his usual plaee of abode, the action may be brought before some justice of any 
township or precinct where he may be found. 


Sec. 32. Every action instituted by attachment may be brought before any 
justiee of the county wherein the property of the defendant may be found. 


Sec. 33. If there are several persons jointly liable to a suit, residing in 
different townships in the same county, the suit may be brought in either, 
against all sueh persons. 


SEc. 34. Whenever there shall be no justice of the peace within the town- 
ship where any suit cognizable before a justice ought to be brought, or when- 
ever all the justices of such township are interested in any suit or otherwise 
disqualified by law from trying the same, every such suit may be brought be- 
fore some justice of any adjoining township of the same county. 
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SECTION 1. Every justice of the peace shall keep a docket in which he shall 
enter 


l. The titles of all causes commenced before him. 

2. The time when first process was issued against the defendant, and the 
partieular nature thereof. 

3. The time when the parties appeared before him, either without process 
or upon the return of process. 

4. A brief statement of the nature of the plaintiff's demand and the amount 
claimed, and if any set off was pleaded a similar statement of the set off and 
the amount claimed. 

5. Every adjournment, stating at whose request and at what time. 

[315] 6. The time when the trinl was had, stating whether the same was by 
jury or by the justice. 

7. The verdiet of the jury, and when rendered. 

8. The judgment rendered by the justice, and the time of rendering the same. 

9. The time of issuing execution, and the name of the officer to whom de- 
livered, and an account of the debt, damages and costs as the same was en- 
dorsed on the back of the execution. 

10. The fact of an appeal having been made and allowed, and when made 
and allowed. 


Sec. 2. The several items in the preceding section enumerated, together with 
all other entries specially required by this act to be made in the docket, shall 
he entered under or opposite to the title of each cause to whieh they respectively 
relate, and in addition thereto the justice may enter any other proeeedings had 
before him in the cause, which he shall think it useful to enter in such docket. 


Sec. 3. Suits may be instituted before a justice either by the voluntary ap- 
pearance and agreement of the parties or by process, and the process for the 
institution of a suit before a justice shall be either a summons or warrant 
against the person, or attachment against the property of the defendant. 


SEC. 4. In all cases to be tried before a justice of the peace the plaintiff when 
he commences his suit shall set forth in writing, and file with the justice before 
the suit is placed upon the docket or process issued thereon, a plain statement of 
his demand or eause of action. 

Sec. 5. Whenever the plaintiff is a non-resident of the county, the justice 
may require of him security for the costs before the institution of the suit, and 
whenever a suit has been commenced by any person, whether a resident of the 
eounty or not, the justice may in his diseretion, on the applieation of the de- 
fendant order the plaintiff to give security for the costs, and if the plaintiff 
refuse to comply with the order the justice shall dismiss the suit. 

Src. 6. If any suit or set off be founded upon any lost or destroyed instru- 
ment of writing, the party relying upon such lost instrument shall be required 
upon the trial or hearing of the cause to prove such loss or destruction, either 
by his own oath or by other competent testimony, and if upon such trial or 
hearing it appears that the same was intentionally put away or destroyed, the 
demand or set off founded upon such instrument shall be rejected. 

SEC. ". All process issued by justices of the peace shall run ‘‘in [316] the 
name of the United States of America,’’ to be dated on the day it is issued, and 
shall be signed by the justice granting the same. 

SEC. 8. In all eases not otherwise specially provided for, the process in all 
suits shall be a summons, and every summons shall be directed to any constable 
of the county in which the justice who granted the same resides, except when 
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it is otherwise specially provided, and shall command him to summon the de- 
fendant to appear before the justice who issued the same, at a time and place 
to be named in the summons, not less than seven nor more than twenty-one 
days from the date thereof, to answer the complaint of the plaintiff. 


Sec. 9. Every summons shall he served at least five days before the return 
day thereof, and shall be executed either 


1. By reading the same to the defendant, or 
2. By delivering a copy to the defendant, or 


3. By leaving a copy of such summons at the usual place of abode of the 
defendant, with some person of the family above the age of fifteen years. 


Sec. 10. A justice of the peace shall issue a warrant in every case when he 
is satisfied from the affidavit of the person demanding the same, that the person 
against whom such process is desired is justly indebted to plaintiff in a sum 
exceeding five dollars, and that said person is about to leave this territory or 
move his property out of the same before judgment can he obtained, or other- 
wise abscond so that the process of the court after judgment cannot be exe- 
cuted. 


Sec. 11. A warrant shall be served hy arresting the defendant and taking 
him before the justice who issued the same; but if such justice be on the return 
thereof absent or unable to try the cause, or if it be made appear to the 
justice by the affidavit of the defendant, that said justice is a material witness 
for the defendant in the cause, or is of near of kin to the plaintiff in suit. stating 
therein the degree, the constable shall forthwith take the defendant to the near- 
est justice of the same county, who shall take cognizance of the cause and pro- 
eeed therein as if the warrant had been issued by himself. 


SEc. 12. When a defendant is brought before a justiee on & warrant, he 
shall in no ease be detained longer than twenty-four hours from the time he 
shall be brought before the justiee, unless within that time the trial of the 
cause has commenced, or unless it has been delayed at the instance of the de- 
fendant. 


Sec. 13. Every justice issuing any process authorized by this act, upon 
being satisfied that such process will not be executed for want of [317] an officer 
to be had in time to execute the same, may empower any suitable person not being 
a party to the suit. to execute the same by an endorsement on the process to 
the following effect: At the request and risk of the plaintiff (or defendant, 
as the ease may be,) I authorize to execute and return this writ. 


E. F., Justice of the peace. 


And the person so empowered shall thereupon possess all the authority of a 
constable in relation to the execution of such process, and shall be subject to the 
same obligations, and shall receive the same fees for his services. 


Sec. 14. If at any time after the commencement of a suit, the defendant pay 
to the constable or the justice of the peace who issued the process, the full 
amount of the claim and costs which may have then accrued, the suit shall be 
diseontinued, or if it be further proseeuted the plaintiff shall pay all eosts that 
may accrue after such payment. 

Sec. 15. The justice before whom suit is brought, shall endorse upon the 
summons, or warrant, or writ of attachment the amount claimed by the plain- 
tiff including interest and costs. i 

Sec. 16. Every constable serving any process authorized by this act, shall 
return thereon in writing, (endorsed on the back,) the time and manner of 
service, and shall sign his name to such return. 


Sec. 17. If any constable fail to execute any process to him delivered, and 
to make due return thereof, unless for good cause, or make false return, such 
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constable, for every such offense, shall pay to the party injured ten dollars, 
and all damages such party may have sustained by reason thereof, to be re- 
covered by an action of debt founded upon this statute, and be liable to indiet- 
ment for misdemeanor. 

Sec. 18. The authority of constables to serve process issued by justices of the 
peace, shall be co-extensive with the county in which they are elected. 


ARTICLE III. 


Sec. 1. Any plaintiff in a suit, except persons under twenty-one years of 
age, may appear and conduct his suit either by agent or other person. 


Sec. 2. No suit shall be instituted by an infant plaintiff until a next friend 
for such infant shall have been appointed. Whenever requested, the justice 
shall appoint some suitable person who will consent thereto in writing, to be 
named by such plaintiff, to aet as his [318] next friend in such suit, who shall be 
responsible for the costs therein. 


Sec. 3. Every defendant in a suit may appear and defend the same either 
in person or by agent, except persons under twenty-one years of age. 

SEC. 4. After the service and return of process against an infant defendant, 
the suit shall not be further prosecuted until a guardian for such defendant 
shall have been appointed. Upon the request of such defendant the justice 
shall appoint some person who will eonsent thereto in writing to be the guardian 
of the defendant in defense of the suit, and if the defendant shall not appear 
on the return day of the process, or if he neglect or refuse to nominate such 
guardian, the justiee may, at the request of the plaintiff, appoint any disereet 
person as such guardian, and the consent of such guardian or next friend shall 
be filed with the justice, and the guardian for the defendant shall not be liable 
for any eosts in the suit. 

Sec. 5. A party authorized to appear by agent, may appoint any person to 
aet as such agent, and the authority of the agent may be either written or ver- 
bal, and shall in all eases when the justiee requires proof, be proven, either 
by the agent himself or by other competent testimony, unless admitted by the 
opposite party. 

Sec. 6. Upon the return of a summons duly served, the justice shall wait 
one hour after the time specified in such writ for the appearance of parties, 
unless they sooner appear. à 

SEC. 7. A defendant may set off any demand which he may have against 
the plaintiff, in all cases where such set off is allowed by the statutes of this 
territory, regulating set off, exeept in the two following cases. 

1. When the demand to be set off exceeds the jurisdiction of a justice 
eourt, or 

2. When it is founded upon an instrument of writing, executed by the 
plaintiff and assigned to the defendant, and it shall not appear on the trial of 
the cause, that the assignment was made to the defendant previous to the com- 
mencement of the suit. 

Sec. 8. To entitle the defendant to set off any demand, he must give notice 
thereof, in eourt either verbal or written, before the jury is sworn or the trial 
submitted to the justice, and when the set off is founded upon an instrument 
of writing. exeeuted by the plaintiff or his testator or intestate or upon an 
account. he must at the time of giving such [319] notice, file with the justice such 
instrument or a bill of the items of such account. 

Sec. 9. If such instrument be alleged to be lost or destroyed it shall he suf- 
ficient for the defendant to file with the justice, an affidavit similar to that re- 

15 . 
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quired of a plaintiff, upon instituting a suit in a justice’s court on a lost or de- 
stroyed instrument of writing. 


Sec. 10. If the amount of the set off duly established be equal to the plain- 
tiffs debt, judgment shall be entered for the defendant, with the'costs of suit, 
if it be less than the plaintiffs debt, the plaintiff shall have judgment for the 
residue only with costs, and if it be more than the plaintiffs debt, the defendant 
shall have judgment for the excess with costs and execution shall be awarded, 
and be subject to the same stay as upon a judgment in a suit brought by such 
defendant. 


Sec. 11. Whenever a set off is established in a suit brought by the executors 
or administrators, exeeeding the demand of the plaintiff, the judgment shall 
be against them in their representative character, and shall be evidence of a 
debt established, but no exeeution shall issue thereon. 


Sec. 12. If in a suit of trespass upon any lands or tenements, the defendant 
Shall justify the trespass by a plea of title, the justice shall immediately make 
an entry of it in his docket, shall cease all further proceedings in the case, and 
certify and return to the district court of the county, a transcript of all the 
entries made in his docket relating to the case, together with all the process and 
other papers relating to the suit, and filed therein in the same manner and within 
the same time as upon an appeal. 


Sec. 183. Upon the filing of the proceedings and papers in the office of the 
clerk, the court shall become possessed of the cause and proceed therein to 
final judgment as upon an appeal, but on the trial in such court, the plaintiff 
Shall only be required to prove himself entitled to, or in possession of the lands 
or tenements on which the trespass is alleged to have been committed, and no 
other bar to the action shall be pleaded by the defendant, except the plea of 
title. 

Src. 14. A justice of the peace, without the application or consent of either 
party, may if it be necessary, adjourn a cause not exceeding three days for 
any one adjournment, but a justice shall in no case adjourn a cause commenced 
by warrant upon his own motion. 


Sec. 15. A justice of the peace on the application of either party, with good 
cause shown, may adjourn a cause not exceeding sixty days [320] for any one ad- 
journment, and may adjourn for a longer period with the consent of both 
parties. 


Src. 16. Whenever either party shall apply for an adjournment of a cause, 
on account of the absence of testimony, the motion shall be supported by the 
oath or affidavit of the party so applying, his agent or attorney, showing that 
due diligence has been used to obtain it, and also the name of the witness or 
witnesses, and what particular fact or facts the party expects to prove by such 
witness or witnesses, and that affiant knows of no other witness by whom the 
particular fact or facts can be proved, and that if an adjournment be allowed, 
he will be able to procure such testimony in time to be used upon the trial, and 
if the opposite party will admit the fact or facts so expected to be proved, the 
cause shall not be continued. 

Sec. 17. Every such adjournment shall be for such reasonable time as will 
enable the party to procure such testimony or witness, not to exceed sixty days. 
and shall be at the eost of the party applying therefor, unless otherwise ordered 
by the justice. 

Sec. 18. If any cause commenced by summons, be adjourned on application 
of the defendant, he shall, if the plaintiff should request it, enter into a recog- 
nizance before the justice, with such security as the justice approves in a penalty 
sufficient to secure the plaintiffs demand and costs, conditioned that if judgment 
be given against him in the suit, and execution be issued against him, that he 
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or his security will pay the judgment so recovered, and if the cause be adjourned 
on application of the plaintiff, he shall if the defendant should request it, enter 
into a similar recognizance in a sufficient penalty and under like condition. 

Sec. 19. If a cause commenced by warrant be adjourned on the consent of 
both parties, or on the application of the plaintiff, the defendant shall be dis- 
charged from custody, but the cause shall not be discontinued by such discharge, 
and at the adjourned day the same proceedings shall be had as on the return of a 
summons duly served. 

Sec. 20. But if such cause be adjourned upon the application of the defend- 
ant he shall continue during the time of the adjournment in custody of the 
constable, unless he shall enter into a recognizance before the justice with such 
security as the justice approves, in a penalty sufficient to secure the plaintiffs 
demand and costs, conditioned that if judgment be given against him in the 
suit and execution be issued against him that he or his security will pay the 
judgment so recovered. 

Sec. 21. If any such recognizance shall have been given upon any [321] prior 
adjournment, it shall not be necessary to enter into any new recognizance upon 
a subsequent adjournment, unless such, recognizance be required by the justice 
or the bail of the defendant in such prior recognizance. 

Sec. 22. In a suit brought upon such recognizance the plaintiff shall not 
be entitled to recover unless he show an execution upon the judgment obtained 
in the suit in which such adjournment was had, duly issued within six days 
after the time when the same could have been issued against the property of the 
defendant and a return thereon that no property of the defendant can be found. 


ARTICLE IV. 


Of Witnesses and Depositions. 


Section 1. A subpoena issued by a justice of the peace shall be valid to 
compel the attendance in a justice’s court of a witness being in the same county 
where the cause is to be tried, or being in an adjoining county and within fifty 
miles of the place of trial. ; 

Sec. 2. A subpoena may be served either by a constable or any other person 
duly authorized, and it shall be served by reading it to the witness or by de- 
livering to him, or leaving a copy thereof at his usual place of abode. 

Sec. 3. Whenever it shall appear to the satisfaction of the justice, by proof 
made before him, that any person duly subpoenaed to appear before him in 
suit shall have failed, without just cause, to attend as a witness in conformity 
to such subpoena, and the party in whose behalf such subpoena was issued or 
his agent shall make oath that the testimony of such witness is material, the 
justice shall have power to issue an attachment to compel the attendance of 
such witness: provided, that no attachment shall issue against a witness unless 
his mileage and one days attendance has been tendered or paid in advance, if 
previously demanded by such witness from the person serving such subpoena. 

Sec. 4. Every such attachment may be directed to any constable of the 
county in which the justice resides, and shall be executed in the same manner 
as a warrant, and the fees of the officers for issuing and serving the same shall 
be paid by the person against whom the same was issued, unless he show reason- 
able eause to the satisfaetion of the justiee for his omission to attend, in which 
ease the party requiring such attachment shall pay all costs of such attachment. 

[322] Sec. 5. Every persen duly subpoenaed as a witness, who shall not ap- 
pear or who, when he shall appear, shall refuse to give testimony, shall forfeit, for 
the use of the county in which he is subpoenaed to appear, unless some reasonable 
'exeuse shall be shown, (on his oath or the oath of some other person.) a fine 
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not exceeding ten dollars, and the justice shall make an entry of the convic- 
tion in his docket and of the cause thereof. At the expiration of thirty days 
from the entry of such conviction it shall be deemed a judgment in all respects 
at the suit of such county, and execution shall be issued thereon as upon other 
judgments in a justices court, and the constable shall pay the fine to the treas- 
urer of the county. 


Sec. 6. The person upon whom such fine shall be imposed may at any time 
before the expiration of thirty days appear before the justice and show cause 
against the imposition thereof, and upon the hearing of such cause the justice 
may remit or mitigate such fine. 

Sec. 7. Every person subpoenaed as aforesaid and neglecting to appear 
shall also be liable to the party in whose behalf he may have been subpoenaed 
for damages which such party may have sustained by his non-appearance. 

Sec. 8. Either party in any civil suit depending before a justice, may upon 
notice, cause the deposition of any witness therein to be taken by any judge or 
justice of the peace of any county in this territory where the said witness may 
be. 

Sec. 9. No such deposition shall be taken unless notice in writing of the time 
and place of taking the same shall have been served on the other party three 
days before the taking thereof, with one additional day for every twenty-five 
miles of distance from the place of such service to the place of taking. 

Sec. 10. Such notice may be served in like manner as an original summons, 
and the service may be on the party or his agent in the suit, and when such 
party resides cut of the county and has no agent in the suit therein, the service 
of such notice may be by filing a copy thereof with the justice before whom the 
suit is pending. 

Sec. 11. The deposition shall be taken and certified according to the statute 
of this territory regulating the taking of depositions, and shall be sealed up 
and returned so sealed to the justiee before whom the suit in whieh it is taken 
is pending, and when such deposition is taken out of this territory, the official 
character of the officer by whom it is taken shall be certified under the seal of 
the state or eounty [323] where such deposition is taken, or under the seal of 
some eourt therein. 

Sec. 12. The justice shall allow every deposition taken and returned ac- 
cording to the provisions of this act to be read on the trial of the cause in which 
it is taken. in all cases where the same testimony if given verbally in court 
could have been received, but no such deposition shall be read on the trial unless 
it appear to the justice that the witness whose deposition is offered, 

1. Is dead or resides out of the county, or ` 

2. Is unable to, or cannot safely attend before the justice on account of 
sickness, age, or other bodily infirmity, or 

3. Has gone out of the county without the consent or collusion of the party 
offering the deposition. 


ARTICLE V. 


Of judgments on non-suits, and by default and of trials. 


Section 1. When a defendant who has been duly served with process, and 
when a defendant who has once appeared to a suit, the trial of which has been 
adjourned, shall neglect to appear within one hour after the return time of the 
process or the adjourned time, the justice shall proceed in the following manner : 

1. If the suit be founded on an instrument of writing and purporting to 
have been executed by the other party, and the demand of the plaintiff is 
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liquidated by such instrument, the justice shall, whether the plaintiff appear or 
not, render judgment against the defendant by default for the amount which 
shall appear by such instrument to be due to the plaintiff, after allowing all 
proper discounts for all payments endorsed thereon with costs. 


2. If the suit be not founded on an instrument of writing as is declared in 
the preceding clause of this section, and the plaintiff appears in person or by 
his agent, the justice shall proceed to hear allegations and proofs and shall de- 
termine as the very right thereof shall appear from the testimony, and if it 
appear from such testimony that the plaintiff is entitled to recover, judgment 
shall be rendered by default against the defendant for so much as the testi- 
mony shows the plaintiff entitled to recover, together with costs. If it do not 
appear that the plaintiff ought to recover, judgment shall be given for the 
defendant as upon a verdict against the plaintiff, with costs. 


[324] 3. If the plaintiff fail to appear, except where the suit is founded upon 
an instrument of writing, as is declared in the first clause of this section, the 
justice shall render judgment of non-suit against the plaintiff, with costs. 


Sec. 2. In all cases, not otherwise specially provided for, if the plaintiff 
fail to appear in person, or by agent, within one hour after the time appointed 
for the trial of the cause, the justice shall render judgment of nonsuit against 
him with costs. 


Sec. 3. Every justice of the peace shall have power on the application of 
the aggrieved, or his agent, and for good cause shown, to set aside judgment of 
nonsuit, and by default, upon such terms as shall be just. Every such appli- 
cation shall be made within six days after rendering of the judgment, and if, 
in the meantime, any execution has been issued, the justice may revoke the 
same, in the manner hereinafter provided for revoking an execution, after an 
appeal has been allowed, and with like effect. The justice shall, in all cases, 
make an entry in his docket of every such application, and of the day on which 
it was made, together with his orders thereon. 


Sec. 4. If any judgment be set aside, and a new trial granted, the justice 
shall fix a time for such trial, and make out under his hand a notice to the 
opposite party, stating the fact that such judgment has been set aside, and 
specifying therein the time and place fixed for the trial. The notice shall be 
served on the party, or his agent, six days before the trial, and shall be executed 
and returned in like manner as a summons, and the same fees allowed therefor. 


Sec. 5. Every suit instituted by summons or warrant shall be determined 
on the return of the process duly served unless the cause be adjourned. 


Sec. 6. When both parties appear before the justice in person or by agent 
at the time appoined for the trial of the cause, the justice shall proceed to hear 
the allegations and proofs of the parties, and to determine the suit as the very 
right of the case shall appear. 


Sec. 7. Before the justice shall commence an investigation of the merits 
of the cause by an examination of witnesses or the hearing of any other testi- 
mony, either of the parties may demand of the justice that the cause be tried 
by a jury. 

Sec. 8. The jury shall consist of six persons, but the parties may agree upon 
any number of jurors less than six to try the cause, and in that case the jury 
shall consist of such number, not exceeding six, as the parties may agree upon. 


[325] Sec. 9. The justice shall issue a summons directed to any constable of 
the county wherein the cause is to be tried, commanding him to summon six (or 
such less number as the parties may have agreed upon) good and lawful men 
of the county, qualified to serve as jurors in the district court of the same 
eounty, who shall be nowise of kin to either party nor interested in the suit, to 
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appear before said justice at a time and place to be named therein, to make a 
jury for the trial of the action between the parties named therein. 


Sec. 10. The constable shall execute such jury summons fairly and impar- 
tially, and shall not summon any persons whom he has reason to believe are 
biased or prejudiced for or against either of the parties. He shall summon 
the jurors personally, and shall make a list of the persons which he shall cer- 
tify and annex to the summons and return to the justice. If a sufficient num- 
ber of competent jurors cannot be obtained from the panel returned, the con- 
stable shall immediately summon others to serve in their place. 


Sec. 11. After the jury are sworn they shall sit together and hear the alle- 
gations and proofs of the parties which shall be delivered publicly in their 
presence. 


Sec. 12. If a witness, on being produced, shall be objected to as being in- 
competent, such objection shall be tried and determined by the justice. Every 
person offered as a witness, before any testimony shall be given by him, shall 
be duly sworn or affirmed that the evidence he shall give relating to the matter 
in issue between plaintiff, and ——_—— defendant, shall be the truth, 
the whole truth, and nothing but the truth. 


Sec. 13. If any suit or set off be founded upon an instrument of writing 
purporting to have been executed by the opposite party, such instrument shall 
be received in evidence upon the trial, unless the party charged to have executed 
the same shall deny the execution thereof on oath taken before such justice, or 
by an affidavit filed with the justice and taken beforé any court or officer 
authorized to administer oaths, when the party introducing the imstrument 
shall prove the signature by extrinsic evidence. 


Sec. 14. The preceding section shall not be construed to authorize any in- 
strument of writing to be received in evidence, without proof of its execution, 
against an executor or administrator or any other person representing the 
person charged to have executed such instrument. 


Sec. 15. When the jurors have agreed on their verdict, they shall [326] 
deliver the same to the justice publicly, who shall enter it on his docket. 


Sec. 16. Whenever a justice shall be satisfied that a jury, sworn in any civil 
cause before him, after having been out a reasonable time, cannot agree on 
their verdict, he may discharge them and is&ue a new jury summons, unless 
the parties consent that the justice may render judgment on the evidence be- 
fore him, which in such case he may do, unless they consent that the trial, 
upon a new hearing of the evidence, shall be by the justice. 


Sec. 17. Every person who shall be duly summoned as a juror and shall 
not appear, nor render a reasonable excuse for his default, shall be subject to 
the same fine, to be prosecuted for and collected with costs, in the same manner, 
and applied to the same use, as hereinbefore provided in respect to a person 
subpcened as a witness and not appearing. 


ARTICLE VI. 


Of judgments, and filing transcripts thereof, and the stay of execution. 


Section 1. A justice of the peace may enter judgment by confession of the 
defendant, in any case where the amount confessed does not exceed the amount 
a justice is authorized to render judgment in an action. 

SEC. 2. No confession shall be taken or judgment rendered thereon unless 
the following requisites be complied with: 

1. The defendant must personally appear before the justice. 
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2. The confession must be in writing, signed by the defendant, or by some 
person by him thereto lawfully authorized, and filed with the justice. 


Src. 3. If there be mutual justices judgments between the same parties, one 
may be set off against the other by the justice before whom the judgment, 
against which the set off is proposed, may be. 

Sec. 4. If the judgment, proposed as a set off, was rendered before another 
justice, the party proposing such set off must produce before the justice, a 
transcript of such judgment, upon which there is a certificate of the justice 
rendering the judgment that there is no appeal, and that such transcript was 
obtained for the purpose of being set off against the judgment to which it is 
offered as a set off. The justice [327] granting such transcript shall make an 
entry thereof in his docket, and all further proceedings on such judgment shall 
be stayed. 

Sec. 5. If any justice shall set off one judgment against another he shall 
make an entry thereof in his docket, and execution shall issue only for the 
balance which may be due after such set off. If a justice shall allow a tran- 
seript of a judgment rendered by another justice, to be set off, he shall file 
such transcript among the papers relating to the judgment in which it is al- 
lowed in set off. If he shall refuse such transcript as a set off he shall go 
certify on the transcript, and return the same to the party who offered it. 

Sec. 6. If, upon the appearance of the parties, on the return of process, in 
any case, either party shall, before the jury is sworn or the trial submitted to 
the justice, make affidavit that the justice before whom the same is pending, is 
a material witness for such defendant, without whose testimony he cannot 
safely proceed to trial, or that he is of near kin to the plaintiff, stating therein 
in what degree, or that he believes he cannot obtain justice before such justice, 
the cause shall be transferred to the next nearest justice of the proper county. 

Sec. 7. In cases where a plaintiff shall be non-suited or withdraw his action, 
and where judgment shall have been confessed, and in all cases where a verdict 
shall be rendered or the defendant shall be in custody at the time of hearing 
the cause, the justice shall forthwith render judgment and enter the same in 
his docket. In all other cases he shall render judgment, and enter the same 
in his docket within three days after the cause shall have been submitted to 
him for his decision. 

Sec. 8. Ff any sum be found in favor of a party, either by a verdict of a 
jury or upon hearing of the cause before a justice, exceeding the sum for which 
a justice is authorized to give judgment, such party may remit and release the 
excess and take judgment for the residue. 

Sec. 9. The execution upon a judgment rendered by a justice of the peace 
may be stayed in the manner hereinafter provided, and for the following periods 
of time, to be calculated from the date of the judgment: 

1. If the judgment be for a sum of twenty-five dollars, or under, thirty 
days. 

2. If the judgment be for more than twenty-five dollars, sixty days. 

Sec. 10. To entitle any person to such stay of execution, some responsible 
person, to be approved by the justiee, and not being a party to the judgment, 
must, within five days after the rendering of the judg-[328]-ment, enter into 
recognizance before the justice, to the adverse party, in & sum sufficient to secure 
the payment of the judgment and costs, conditioned to be void upon such pay- 
ment at the expiration of the stay. 

Sec. 11. Such recognizance must be signed by the party entering into the 
same, and may be in the following form: 

I acknowledge myself indebted to 
be void upon this condition: whereas 


in the sum of —— dollars, to 
obtained judgment before „a 
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justice of the peace of township (or precinct,) in county, on the 
day of 18—, against ; now if such judgment shall be paid at the 
expiration of days from the time it was rendered, this recognizance shall 
be void. A. B. 


Sec. 12. If at the expiration of such stay the judgment be not paid, the exe- 
cution shall issue against both principal and bail, if the principal do not satisfy 
the execution, and the officer cannot find sufficient property belonging to him 
upon which to levy, he shall levy upon the property of the bail, and in his 
return, shall state what amount of the money collected by him on the execution, 
was collected by him from the bail, and the time when the same was received. 


SEC. 13. After the return of such execution the bail shall be entitled, on 
motion, to a judgment before the justice for the amount collected from him 
in satisfaction of such execution, with interest thereon at twelve per cent per 
annum, and such return of the officer, upon motion, shall be evidence of the facts 
therein stated. 


Sec. 14. If a judgment be stayed in the manner above prescribed, after an 
execution has been issued thereon, the justice shall revoke such execution, in 
the same manner and with like effect as he is hereinafter directed to revoke 
an execution after an appeal has been allowed. 


Sec. 15. Every justice on the demand of any person in whose favor he shall 
have rendered judgment for more than ten dollars, exclusive of costs, shall 
give to such person a certified transcript of such judgment, and the clerk of 
the district court of the same county in which the judgment was rendered, 
shall upon the production of any such transcript, file the same in his office, 
and forthwith enter such judgment in the docket of the district court judg- 
ments and decrees, and shall note therein the time of filing such transcript. 


Sec. 16. Every such judgment from the time of such filing of the transcript 
thereof shall have the same lien on the real estate of the defendant in the county, 
as a judgment of the district court of the same county; shall be equally under 
the control of the district court, and shall [329] be carried into execution in the 
same manner, and with the like effect, as the judgments of such district court, but 
no execution shall be issued thereon, out of the district court, until an execution 
shall have been issued by a justice and returned that the defendant has no 
goods or chattels whereon to levy the same. 


Sec. 17. That in all cases where a transcript of a judgment of a justice of 
the peace in this territory shall be made out and certified by the justice au- 
thorized to certify the same, and delivered to any other justice for the purpose 
of enforcing the execution of such judgment, the justice to whom the transcript 
is delivered shall make an entry thereof in his docket, and issue a scire facias 
against the judgment debtor therein, to appear and show cause, if any exist, 
why execution should not issue against him for the amount of the judgment 
and costs, as stated in the transcript, and if the defendant cannot show that 
he has fully paid and satisfied such judgment, or show other good cause, execu- 
tion shall be awarded and issued for the whole amount thereof, or such part as 
shall appear to remain unsatisfied with interest and costs as in other cases, 
but stay of execution if allowable, shall only be had from the date of the original 
judgment. 

Sec. 18. That if any bail for stay of execution on any judgment shall re- 
move from the county where he shall have entered as such bail to any other 
county in this territory, and a return of a constable be had on an execution 
against the principal of ‘‘no goods and chattels,’’ or of not ‘‘goods and chattels 
sufficient to satisfy such execution,’’ the judgment creditor may obtain from 
the proper justice a certified transcript of the judgment, recognizance, or entry 
of bail, for the stay and other proceedings in the case, upon which transcript 
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such creditor may proceed before a justice of the county, where the bail may 
reside. against such bail by scire facias as in the ease of other transcript. That 
no transeript shall be valid unless accompanied by a certificate from the clerk 
of the district court of the county from which it was issued, certifying that 
the person issuing such transcript was an acting justice of the peace at the 
time of the issuing thereof. 


Sec. 19. The official certificate of any justice of the peace, living in any 
state in the United States, certifying any judgment by such justice rendered 
with a certificate thereon sealed by the clerk of the county with the county 
seal, where such justice shall reside, certifying that he whose signature appears 
on such exemplifications, was at the date of such judgment a justice of the 
peace, and qualified to act as such, shall [330] be good and legal evidence in any 
court in this territory, to prove the facts contained in such exemplifications 
and nothing more. 


ARTICLE VII. 


Of executions and proceedings thereon. 


Section 1. Upon every judgment rendered by a justice, execution shall be 
issued by such justice in the manner hereinafter prescribed at any time upon 
demand. 


Sec. 2. The execution shall be directed (except where it is otherwise spe- 
cially provided) to any constable of the county where the justice resides; 
shall be dated on the day it was issued, and be made returnable within thirty 
days from the date. It shall be against the goods and chattels of the person 
against whom the same was issued. 


Sec. 3. If any execution be not satisfied, it may at the request of the plain- 
tiff, be renewed from time to time, by the justiee issuing the same by an en- 
dorsement thereon to that effect, signed by him and dated when the same shall 
be made. If any part of such execution has been satisfied, the endorsement 
of renewal shall express the sum due on the execution. Every such endorsement 
shall renew the execution in full foree in all respects for thirty days, and no 
longer, and an entry of such renewal shall be made in the docket of the justice. 


Sec. 4. The constable after taking goods and chattels into his custody by 
virtue of an execution, shall without delay, give public notice by at least three 
advertisements, put up at three public places in the county, of the time and 
place when and where they will be exposed to sale; such notice shall describe 
the goods and chattels taken, and shall be put up at least ten days before the 
day of sale. 


Sec. 5. At the time so appointed, if the goods and chattels be present, for 
the inspection of the bidders. the officer shall expose them to sale at public 
vendue to the highest bidder; he shall return the execution and have the money 
hefore the justice at the time of making such return ready to be paid over to 
the persons respectively entitled thereto. 


Sec. 6. No constable or other officer shall directly or indirectly purchase any 
goods or chattels at any sale made by him, upon execution, but every such sale 
shall be absolutely void. 


Sec. 7. If the goods and chattels so levied on are not sufficient to satisfy 
such execution, the constable shall, upon the demand of the plain-[331]-tiff, sum- 
mon in writing. as garnishees, such debtors of the defendant in execution, as may 
he named to him by the plaintiff, or his agent, to appear before the justice 
on the return day of the execution, to answer such interrogatories as may be 
exhibited against them touching their indebtedness to such defendant, and 
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the like proceedings shall be had therein, before the justice, to final judgment 
and execution as in suits instituted by attachment in a justices court. 


Sec. B. Justices of the peace are hereby authorized to issue execution against 
the plaintiff in any action for costs after one has been first issued and returned 
“no property found," against the defendant. 


Sec. 9. Any person having obtained a judgment before a justice of the peace, 
upon filing an affidavit, setting forth that the deponent verily believes that 
the defendant has not in his possession within the knowledge of such affiant, 
any visible property or effects sufficient to satisfy said judgment and costs, 
and that the affiant believes that the defendant in the judgment has property, 
debts, rights, or credits, (as the case may be, stating the particulars of the 
ease,) in the hands of (naming him) an execution upon any such judgment 
may issue, containing a garnishee clause, which shall be served upon any such 
garnishee requiring him to appear at the return of such execution, and answer 
interrogatories touching his indebtedness to the said defendant in execution, 
at or subsequent to the time of the service of such garnishee summons upon 
him. 

Sec. 10. That if any such garnishee shall be found to-be indebted to the de- 
fendant in any such execution, a judgment shall be rendered against such gar- 
nishee for the amount for which he admits himself indebted in his said answers, 
or so much thereof as will satisfy any such execution, with costs of suit and of 
the garnishee process; and any such judgment against the garnishee, shall hind 
all such property. effects, rights and credits in the hands of such garnishee. 
and the payment of the amount of the judgment and costs as aforesaid, shall 
operate as a conclusive bar to the rights of any such defendant in execution, to 
recover the amount paid under this process against any such garnishee. 


Sec. 11. If a constable levy an execution or writ of attachment on any goods 
or chattels, and any person other than the defendant in execution or writ of 
attachment claim such property, the constable shall give notice forthwith to 
some justice of the peace of the same county, in which notice he shall set forth 
the name of the plaintiff and defendant in execution, and the name of the 
person claiming, and also a schedule of the property claimed. 

[332] Sec. 12. On filing said notice, said justice shall docket the cause for 
trial, making the claimant the plaintiff, and the execution plaintiff the defendant, 
and fix a day for trial within five days thereafter. of which the claimant. execu- 
tion plaintiff, their agents or attorneys, (if in the county,) and the officer hold- 
ing such execution or writ of attachment, shall have three days’ notice, unless 
the same be waived and a speedier trial agreed to by said parties, and further 
proceedings on such execution or writ of attachment shall be thereupon sus- 
pended until such claim be abated, dismissed, or a final decision had thereon. 

Sec. 13. Such justice shall hear and try such cause, unless either party 
should require a jury, in which case a jury shall be summoned as in other cases 
before a justice, and upon their verdict judgment shall be rendered as in other 
cases, so far as applicable. 

Sec. 14. If the judgment be for the claimant, the goods and chattels claimed 
shall be delivered to him and the execution plaintiff shall pay the costs; if it 
be against the claimant the costs shall be paid by such claimant, and the judg- 
ment shall justify the officer in selling such goods and chattels. 

Sec. 15. Nothing in this act contained shall be construed to prevent the 
claimant of property, levied on by execution or attachment, from resorting to 
any other legal remedy he may choose to pursue. 

Sec. 16. The constable of the county shall receive all money that may be ten- 
dered to him in payment of any judgment obtained before any justice of the 
peace of such county, and shall give the person paying the same a receipt there- 
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for, in which shall be specified on what account the same was paid. And the 
payment shall be valid against the judgment, and upon the production of the 
receipt to the justice shall be credited thereto. The person entitled to the 
money paid shall have the like remedies against the constable and his securities 
for the recovery thereof, as if such money was collected by the constable in 
execution. 


Sec. 17. In the following cases the justice shall, upon the demand of the 
party injured, or his agent, issue a summons against any constable to whom 
any execution has been delivered, or who has received any money upon any 
judgment of such justice, whether with or without execution, 

1. If the constable fail to make return of the execution according to the 
command thereof. 

2. If he make a false return. 

3. If he fail to have any money. by him collected on execution, [333] before 
the justice, on the return day thereof, ready to be paid over to the persons entitled 
thereto, or the receipts of such persons therefor. 

4. If he fail to pay over, upon demand, to the person entitled thereto, or 
his agent, any money by him received in payment of any judgment. 


Sec. 18. Such summons shall require the constable, at the time therein men- 
tioned, to appear before the justice and show cause why execution should not 
issue against him for the amount due upon the execution, or for the amount 
received by him upon the judgment, according to the nature of the case. 


Sec. 19. If the constable fail to appear, or appearing, fail to show good 
cause to the contrary, the justice shall render judgment against him for the 
amount due by the execution, or for the amount received by him without execu- 
tion, according to the nature of the case, together with interest thereon at the 
rate of one hundred per centum per annum, from the time such execution ought 
to have been returned, or from the time such money ought to have been had 
before the justice, ready to be paid over to the person entitled thereto, or from 
the time the money received on a judgment without execution was demanded by 
the party entitled thereto or his agent. Upon such judgment there shall be no 
stay of execution, but an appeal may be had as in other cases and with like 
effect. 


Sec. 20. The party injured may proceed in the manner above directed, or 
may institute a suit against the constable and his securities on his official bond, 
and in such suit the plaintiff shall be entitled to like recovery as upon a sum- 
mons against the constable, and suits on such bond may be brought before a 
justice of the peace, when the amount claimed does not exceed the jurisdiction 
of a justice of the peace. 


ARTICLE VIII. 


Of appeals and proceedings thereon in the district court. 


Section 1. Any person aggrieved by any judgment or decision of a justice 
of the peace, may, in person, or by his agent, make his appeal therefrom to 
the district court of the same county, where the judgment was rendered or the 
decision made. 

Sec. 2. No appeal shall be allowed in any case unless the following requisites 
be complied with :— 

[334] 1. The appeal must be made within twenty days after the decision is 
made, or the judgment is rendered. 

2. The applicant, or some person for him, together with one or more se- 
curities to be approved by the justice, must within the time prescribed in the 
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first clause of this section, enter into a recognizance before the justice to the 
adverse party in a sum sufficient to secure such judgment and the costs of the 
appeal, conditioned that the applicant will prosecute his appeal with due dili- 
gence to a decision, and that if on such appeal the judgment of the justice 
he affirmed, or if on trial anew in the district court, judgment be given against 
him, he will pay such judgment, and if his appeal be dismissed, he shall pay 
the judgment of the justice together with the costs of the appeal. 


Sec. 3. Such recognizance must be signed by the parties entering into the 
same; and be attested by the justiee, and may be in form following :— 

** We, the undersigned, —— and aeknowledge ourselves indebted to —— 
in the sum of dollars, to be void upon this condition: whereas has ap- 
pealed from the judgment of a justice of the peace, in an action between 
. plaintiff, and defendant; now, if on such appeal, the judgment of 
the justice be affirmed, or if on the trial anew in the district court, judgment 
be given against the appellant, and he shall satisfy such judgment, or if the 
appeal be dismissed, and he shall pay the judgment of the justice, together with 
the costs of appeal, the recognizance shall be void. 


C. D. 
E. F. 
Attest, G. H., justice. 


Sec. 4. Upon an appeal being made, according to the foregoing provisions, 
the justice shall allow the same, and make an entry of such allowance in his 
docket, and all further proceedings on the judgment before the justice shall 
he suspended, by the allowance of the appeal, and if, in the meantime, execu- 
tion shall have been issued, the justice shall give to the appellant a certificate 
that sueh appeal has been allowed. 

Sec. 5. On such eertifieate being presented to the constable. holding the 
exeeution, he shall forthwith release the property of the defendant that may 
have been taken in exeeution. 

SEc. 6. The justice of the peace shall. after an appeal has been allowed. file 
with the clerk of the district court of the proper county, a transcript of all 
the entries made in his docket relating to the case. together with all the process 
and other papers relating to the suit, filed [335] with the said justice, five days 
before the first day of the term of the said district court next after said appeal 
was allowed. 

Sec. 7. Upon the return of the justice being filed in the clerk’s office. the 
court shall be possessed of the cause, and shall proceed to hear, try, and deter- 
mine, the same anew, without regarding any error, defect, or other imperfection 
in the proceedings of the justice. 

Sec. 8. Upon an appeal being made, and allowed, the district court may by 
rule and attachment compel a return by the justice of his proceedings in the 
suit, and of the papers required to be by him returned. 

Sec. 9. If a justice fail to allow an appeal in a cause where the same ought 
to have been allowed, the district court on such fact satisfactorily appearing, 
may by rule and attachment compel the justice to allow the same, and to return 
his proceedings in the suit, together with all papers required to be returned by 
him. 

Sec. 10. Whenever the court is satisfied that the return of the justice is sub- 
stantially erroneous, or defective. the eourt may by rule and attachment compel 
him to amend the same. 

Sec. 11. No appeal allowed by a justice shall be dismissed on account that 
there is no recognizance, or that the recognizance given is defective, if the 
appellant will, before the motion to dismiss is determined, enter before the 
district court into such recognizance as he ought to have entered into before 
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the allowance of the appeal, and pay all costs that shall be incurred by reason 
of such defect or omission. 

Sec. 12. All appeals allowed ten days before the first day of the term of the 
district court next after the appeal allowed, shall be determined at such term 
unless continued for cause. 

Sec. 13. If the appeal be not allowed an the same day on which judgment 
is rendered, the appellant shall give the appellee at least ten days’ notice in 
writing, before the sitting of the court at which the cause is to be determined, 
stating the fact that an appeal has been taken from the judgment therein spe- 
cified. The notice may be served in like manner as an original writ of sum- 
mons, and when the appellee does not reside in the county and has no agent 
in the suit therein, the service may be by leaving a copy of such notice with 
the justice. 

Sec. 14. If the appellant fails to give notice of his appeal in a cause where 
such notice is required, the cause shall, on the application of the appellee, be 
continued as a matter of course until the succeeding term, at the costs of the 
appellant, but no such appeal shall be dismissed for want of such notice. 

Sec. 15. The same eause of action-and no other that was tried be-[336]-fore 
the justice, shall be tried in the district court upon the appeal, and no set off shall 
be pleaded in the district court that was not pleaded before the justice if the 
summons was served on the person of the defendant. 

Sec. 16. In all cases of appeals from a justice’s court, if the judgment of 
the justice be affirmed, or if on a trial anew in the district court the judgment 
be against the appellant, such judgment shall be rendered against him and 
his securities in the recognizance for the appeal. 

Sec. 17. If, upon execution being issued upon such judgment, the principal 
shall not pay such execution, and the officer cannot find sufficient property of 
such principal to satisfy the same, such execution shall be enforced against the 
securities, and the officer shall specify in his return by whom the money was 
paid, and the time thereof. 

Sec. 18. After the return of an execution satisfied, in whole or in part, out 
of the property of the security, such security shall be entitled to a judgment, 
upon motion, against the principal for the amount so paid by him, together 
with interest at twelve per cent per annum from the time of payment; such 
motion must be made within one year after the return day of the execution, and 
the return of the officer shall be evidence, upon hearing such motion, of the 
facts therein stated. 


ARTICLE IX. 


"Certiorari. 


Secrion 1. If any person shall conceive himself injured by error in any 
process, proceedings, judgment, or order, given by any justice of the peace 
within this territory. it shall be lawful for such person, so aggrieved, to remove 
such judgment to the district court, for the same county, at any time within 
twenty days from the rendition of such judgment. 

Sec. 2. The party applying for such certiorari, his agent or attorney, 
shall file in the office of the clerk of the distriet court, for the proper county, 
an affidavit stating that in his belief there is error in such judgment, (set- 
ting forth the ground of error alleged.) and that the application is made 
in good faith, and not for the purpose of delay, and further shall make 
and exeeute, to the opposite party. a bond, with one or more sufficient se- 
curities, to be approved by such clerk, in double the amount of the judgment 
and eosts rendered before the justice, eonditioned that he will proseeute the 
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writ of certiorari to final judgment, [337] and abide the order the court may make 
therein, and it shall be the duty of the said clerk, thereupon, to issue a writ 
of certiorari, commanding the justice, rendering such judgment, to make return 
as to all the facts contained in such affidavit. 


Sec. 3. On the service of a writ of certiorari to reverse a judgment as afore- 
said, it shall be the duty of the party serving the same, to deliver at the same 
time, to the justice, a copy of the affidavit on which the certiorari was procured, 
and the justice shall make a special return as to all the facts contained in such 
affidavit, and annex a copy thereof to the writ, and shall file the same with 
the clerk of the district court within five days after the service of the writ. 


Sec. 4. The district court shall have power to compel such justice to make 
or amend such return by rule, attachment, or mandamus, as the case may re- 
quire. 


Sec. 5. The district court shall, after hearing the case, give judgment as the 
right of the matter may appear, without regarding technical omissions, imper- 
fections or defects, in the proceedings before the justice, which did not affect 
the merits, and may affirm or reverse the judgment in whole or in part. and 
may issue execution as upon other judgments rendered before said court. 


Sec. 6. If a judgment rendered before a justice be collected and afterwards 
be reversed by the court above, the court shall award restitution of the amount 
so collected, with interest from the time of collection. 


ARTICLE X. 


Regulating the action of replevin. 


Section 1. Whenever any goods or chattels are wrongfully taken or wrong- 
fully detained. (the value of which shall not exceed fifty dollars) an action of 
replevin may be brought by the person having a right to the immediate posses- 
sion for the recovery thereof, and for the recovery of the damages sustained 
by reason of the unjust eaption or detention, except as hereinafter speeified. 


Sec. 2. No cross replevin, or replevin for property in the possession of an 
officer by virtue of any writ of replevin, shall be brought. 


Sec. 3. No writ of replevin shall be issued unless the plaintiff file with the 
justiee the affidavit of himself or of some eredible person, stating that the plain- 
tiff is lawfully entitled to the property mentioned [338] therein. that the same was 
wrongfully detained by the defendant, and that the plaintiff's righty of action 
has accrued within one year. 


Sec. 4. The writ of replevin shall command the officer to whom it is directed 
to cause (if the plaintiff give the security” required by law) the goods and 
ehattels mentioned in the affidavit to be delivered to the plaintiff without delay, 
and to summon the defendant to appear before the justice on the return day 
of the writ and answer the plaintiff in the premises. 


Sec. 5. No writ of replevin shall be executed until the plaintiff enter into 
a bond to the officer to whom the writ is directed, with sufficient security in 
double the value of the property. to be ascertained by the officer, conditioned 
that he will prosecute the suit with effect, and without delay make return of 
the property if return thereof he adjudged, and keep harmless the officer touch- 
ing the replevying the property. 


Sec. 6. Upon the receipt of the writ and the bond required by this article, 
the officer shall, without delay, execute the writ by causing the property men- 
tioned in the affidavit to be delivered to the plaintiff, and by summoning the 
defendant according to the tenor of the writ. 
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Sec. 7. The defendant may plead that he is not guilty of the charge alleged 
against him, and this plea shall put in issue not only the right of the plaintiff 
to the possession of the property mentioned in the declaration, but also the 
wrongful taking and detention thereof. 

Sec. 8. If a plaintiff in replevin fail to prosecute his suit with effect and 
without delay, the justice or jury shall assess the value of the property taken, 
and the damages for the use of the same, from the time of suing the same until 
return thereof shall be made as in other like cases. 

Sec. 9. In such case the judgment shall be against the plaintiff and his 
sureties, that he return the property taken, or pay the value so assessed, and 
also pay double the damages assessed, for the detention of property. 

Sec. 10. If an officer is injured by reason of taking any property, by virtue 
of a writ of replevin, by the direction of the plaintiff, he may maintain an 
action therefor upon the bond by him taken. 

Sec. 11. If the plaintiff violate the condition of this bond, the defendant may 
sue thereon in the name of the officer, for the use of said defendant. 

Sec. 12. If the officer fail to take a bond of the plaintiff, and return the 
same as is required by this article, or if the bond taken be adjudged insufficient 
by the justice on the return of the writ. and the plaintiff [339] fail to perfect it, 
if required, the officer shall ke liable to the party injured for all damages by 
him sustained, to be recovered by action of debt on the officer’s official bond, 
or by an action on the case. 


ARTICLE XI. 


Of attachments. 


Section 1. Creditors, whose demands amount to not more than fifty dollars 
and not less than five dollars, may sue their debtors, by attachment, before a jus- 
tice of the peace, in the following cases: 

1. Where the debtor is not a resident of nor residing within the county. 

2. Where the debtor has absconded or concealed himself, or so absented 
himself from his usual place of abode, that the ordinary process of law cannot 
be served upon him. 

3. Where the debtor is about to remove his property out of the county so 
as to hinder and delay his creditors. 

4. Where there is good reason to believe that the debtor is about fraudulently 
to remove, eonvey, or dispose of his property or effeets, so as to hinder or 
delay his ereditors. 


Sec. 2. Any such creditor wishing to sue his debtor, by attachment, may 
apply to any justiee of the peace who would have jurisdietion of the debt, if 
the suit was brought in the common form, and if the cause of action be a 
bond or note, shall file the same with the justice, and if it be any other kind 
of contract, shall file with the justice a plain, intelligible account or statement 
thereof, together with the affidavit of himself, or some other creditable person, 
stating that the defendant is justly indebted to him, after allowing all just 
off sets and credits, in a sum above five dollars, showing the amount in the 
affidavit, and also stating the belief of the affiant of the existence of one or 
more of the faets whieh, under the first seetion of this artiele, would entitle 
the plaintiff to sue by attachment, and thereupon the justice shall issue a writ 
of attachment against the property and effects of the defendant. Provided, 
that such creditor, or some one in his behalf, shall execute to the debtor and 
detiver to the justice a bond, with sufficient security, to be approved by such 
justice, in writing, upon the bond, in the penalty of one hundred dollars, con- 
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ditioned to pay to the debtor all damages and costs which he may sustain by 
reason of the issuing of such attachment, if the ereditor fail to recover judg- 
ment thereon, and if such judgment be [340] recovered, that such creditor will 
pay the debtor all the moneys which shall be recovered by him from any property 
levied upon and sold under such attachment, over and above the amount of 
such judgment, and interests and costs thereon. 


Sec. 3. Writs of attachment shall be issued and returned in like time and 
manner as ordinary writs of summons, and when the defendant is summoned 
to answer, the like proceedings shall be had between him and the plaintiff as 
on ordinary actions on contracts, and a general judgment may be rendered for 
or against the defendant. 


Sec. 4. The manner of serving writs of attachment shall be as follows: 
1. The writ shall be served upon the defendant as an ordinary summons. 


2. Garmnishees shall be summoned by the constable declaring to them that he 
does summons them to appear before the justice at the return day of the writ, 
to answer the interrogatories which may be put to them by the justice, and 
by reading the writ of attachment to them if required. 

3. When goods and chattels, money, or evidences of debt are to be attached. 
the constable shall seize the same and keep them in his custody if accessible, 
and if not accessible he shall declare to the person in possession thereof, that 
he attaches the same in his hands, and summon such person as garnishee. 

4. When the credits are to be attached, the constable shall declare to the 
debtor of the defendant that he attaches in his hands all debts due from him 
to the defendant, or that shall become due before the rendition of judgment, 
or so much thereof as may he sufficient to satisfy the debt sued for, with interest 
and costs, and summon the debtor as garnishee. 


Sec. 5. When property of the defendant, found in the hands or possession 
of any other person than the defendant, shall be attached, such person may 
retain the possession thereof by giving bond and security to the satisfaction 
of the officer executing the writ, to the constable, his successors or assignees, 
in double the value of the property so attached, conditioned that the same shall 
be fortheoming when and where the justice shall direct, and shall abide the 
judgment of the justice. 


Sec. 6. When property of the defendant shall be actually seized on attach- 
ment, the defendant or any person for him, may obtain possession thereof with- 
out dissolving the attachment, by giving the officer a (341] bond with good and 
sufficient security in double the amount of property, conditioned that the prop- 
erty shall be fortheoming when and where the justice shall direct, to abide 
the judgment which may be rendered in the cause. 


Sec. 7. When property shall be seized on attachment which is likely to perish 
or depreciate in value before the probable end of the suit, or the keeping 
of which would he attended with loss or expense, the justice may order the 
same to he sold by the constable in the same manner and on the same notice 
as goods are required to he sold on an execution, and the procceds of such sale 
shall remain in the hands of the constable subject to be disposed of as the 
property would have been if seized upon in specie. 


Sec. 8. When the defendant cannot be summoned and his property or effects 
shall be attached, if he do not appear to the action at the return of the writ, 
the justice shall enter an order on his docket requiring the plaintiff to give 
notice to the defendant by three written or printed advertisements, set up at 
three of the most public places in the county, that a writ has been issued against 
him. and his property attached to satisfy the demand of the plaintiff, and that 
unless he appear before the justice within thirty days, stating the time and 
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place, judgment will be rendered against him, and his property sold to pay the 
debt. 


Sec. 9. Such notice shall be set up at least thirty days before judgment, and 
the setting up thereof may be proved either by the return of the constable upon 
a copy of the notice, or by the affidavit of any person who would be a competent 
witness in the case. 


Sec. 10. When the defendant shall be notified as aforesaid, and shall not 
appear and answer to the action, judgment by default may be entered, which 
may be proceeded on to final judgment in like manner as in ordinary actions. 


Sec. 11. Such judgments shall bind only the property and effects attached, 
and no execution shall issue thereon against any other property of the de- 
fendant, nor against his body, nor shall any action be brought thereon. | 


Sec. 12. Attachments may be dissolved on motion made in behalf of the de- 
fendant, and at any time before final judgment, in the following cases. 

1. When the defendant shall appear and plead to the action and give bond 
to the plaintiff with good and sufficient security, to be approved by the justice, 
in double the amount of the property, effects [342] and credits attached, condi- 
tioned that such property, effects and credits shall be forthcoming, and abide the 
judgment which shall be rendered in the cause. 

2. When the defendant shall appear and plead to the action, and give like 
bond and security in a sum sufficient to satisfy the debt, sworn to in behalf of 
the plaintiff. with interest and costs of suit, conditioned that the defendant will 
pay to the plaintiff the amount which may be adjudged in favor of the plain- - 
tiff, interest and all costs of suit, within thirty days after judgment shall be 
rendered. 


Sec. 13. When any attachment shall be dissolved, all proceedings touching 
the property and effects attached, and the garnishees arrested or summoned 
shall be vacated, and the suit proceed as if it had been commenced by a sum- 
mons only. 

Sec. 14. The justice shall take the answer of the garnishee to such inter- 
rogatories as may be propounded to him by the said justice, or under his di- 
rection in writing, and file the same as a paper in the cause. 

Sec. 15. No person shall be garnisheed for debts due to another, if such in- 
debtedness be for daily labor. 

Sec. 16. If any garnishee being duly summoned fail to appear at the proper 
time, or appearing, fail to make full and direct answers upon oath to the in- 
terrogatories, the plaintiff may take judgment against him by default, and may 
he proceeđed on to final judgment in like cases between plaintiff and defendant, 
or at the option of the plaintiff the justice shall attach the body of the garnishee 
until he shall make full and direct answers to the interrogatories. 

Sec. 17. No final judgment shall be rendered against the garnishee until final 
judgment be had against the defendant. 

Sec. 18. The plaintiff may deny the answer of the garnishee or any part 
thereof on the same day on which the answer is made, and the justice shall reduce 
to writing the denial, showmg what part is denied, and file it as a paper in 
the cause. 

Src. 19. All issues between the plaintiff and garnishee shall be tried as 
ordinary issues between plaintiff and defendant, and costs may be adjudged 
for or against either party as in ordinary eases. and if, upon the trial of any 
such issue, property or effects shall be found in the hands of the garnishee, 
the justiee or jury shall assess the value thereof, and the judgment shall be 
for the amount in money. 

16 
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Sec. 20. Any garnishee having property, money, or effects, of the defendant, 
may discharge himself by surrendering and paying the same, [343] or so much 
thereof as shall be sufficient to cover the debt, interest and cost, to the constable, 
and taking his receipt therefor at any time before the final judgment against him. 


Sec. 21. When any plaintiff, at the time he applies for an attachment, shall, 
in addition to the affidavit required by the second section of this article, file 
the affidavit of himself, or of some credible person, stating that any partieular 
person in the county, other than the defendant, has in hands any property, 
money, or effeets of the defendant, or is indebted to the defendant, showing 
the kinds, quantity, and value of the property, or the amount of the debt, 
(being above five dollars,) and stating such circumstances as shall satisfy the 
justiee that the debt of the plaintiff will be endangered by reason that such 
person is about to remove or secrete the property, or, if a debtor of the de- 
fendant, that he is about to abscond or leave the county, not to return, the 
justice shall issue his warrant commanding the constable to arrest him and bring 
such person forthwith before the justice. 


Sec. 22. Such arrest shall be an attachment of the property and effects, 
moneys and eredits of the defendant, in his hands, or due from him, and shall 
he considered as a garnishee summoned to answer. 


Sec. 23. If it shall appear, either by the answer of the garnishee, or by the 
finding of the justiee or a jury, that the garnishee has in his hands property or 
effects of the defendant, the justice shall require him to give bond and security, 
in favor of the plaintiff, in such sum as the justice shall direct, conditioned 
that the property or effects, so confessed, or found in his hands, and the debts 
so due from him, or the value thereof, shall abide the final judgment in the 
cause, and shall be produced and delivered when and where and to whom the 
justiee shall appoint. 


SEC. 24. In default of such bond the justice shall commit the garnishee to 
the common prison until discharged by due course of law, nevertheless the 
garnishee may be discharged by delivering and paying the property and money, 
according to the provisions of the twentieth section of this article. 


Sec. 25. In cases where judgment is rendered against the defendant. upon 
publication of notice, without service of summons, or his appearance to the 
aetion, no execution shall be awarded either against the defendant or garnishee, 
or property attached, until the plaintiff, or some person for him, shall give 
hond and security in favor of the defendant, to be approved by the justice, in 
double the amount of the judgment, conditioned that if the defendant shall, 
within one year from the [344] date of the bond, appear and disprove or avoid 
the debt or damages adjudged against him, or any part thereof, the plaintiff will 
pay and refund to the defendant all such money as shall have been received by, 
and not justly due to him, together with all such damages as shall be assessed. 

Sec, 26. The manner of disproving or avoiding the debt shall be by peti- 
tion to the justice who gave the judgment, or his successor, or to the courts 
into which the records and papers may have been removed, stating the grounds 
on which he resists the claim of the plaintiff, giving to the plaintiff ten days' 
notice of the time and place the petition will be presented. 

Sec. 27. If the petition deny the original cause of action, and be supported 
by the oath of the petitioner, the plaintiff shall be required to prove his de- 
mand, and in default thereof it shall be adjudged to be disapproved and avoided, 
and the plaintiff shall pay the costs of the petition and of the original suit. 

Sec. 28. If the petition allege a set-off, or other collateral avoidance, the 
petitioner shall be required to prove the same, and in default thereof shall be 
udjudged to pay costs, and a general judgment may be rendered against him 
for any balance remaining unpaid on the original judgment, and the costs. 
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Sec. 29. Executions may be awarded and issued on judgments in attachment 
causes, according to the circumstances of the case, as follows: 


1. Where there is a general judgment against the defendant, the execution 
shall be a common execution, which may be levied upon all the property of 
the defendant, (subject to execution) whether attached in the case or not. 


2. Where there is a judgment against the property, money, or effects at- 
tached, the execution shall be an execution against such property, money, or 
effects only, and may be levied upon the same whether in the hands of the 
officer or secured by bond as provided for in this article. 


3. Where the judgment is against the garnishee, the execution shall be 
such as is used and allowed on general judgments in common actions on con- 
tracts. 


Sec. 30. When property is seized on attachment the justice may allow the 
officer, having charge thereof, such compensation for his trouble and expenses, 
in keeping and maintaining the same, as shall be reasonable and just. 


[345] ARTICLE XII. 


Forcible entry and detainer. 


SEcTION 1. No person shall enter upon or into any lands, tenements, or 
other possessions, and detain or hold the same but where entry is given by law, 
and then only in a peaceable manner. 


SEc. 2. If any person shall enter upon or into any lands, tenements, or 
other possessions, and detain and hold the same with force or strong hand, or 
with weapons, or breaking open the doors and windows, or other part of a 
house, whether any person be in it or not, or by threatening to kill, maim, or 
beat the party in possession, or by such words or actions as to have a natural 
tendency to excite fear or apprehension of danger, or by putting out of doors 
or carrying away the goods of the party in possession, or by entering peace- 
ably and then turning out by force, or frightening by threats, or other cireum- 
stances of terror, the party to yield possession, in such case every person so 
offending shall be deemed guilty of a forcible entry and detainer, within the 
meaning of this act. 

Sec. 3. When any person shall wilfully and with force, hold over any lands, 
tenements or other possessions, after the determination of the time for which 
they were demised or let to him, or the person under whom he claims, or shall 
lawfully and peaceably obtain possession, but shall hold the same unlawfully 
and by force, and after demand made in writing for the delivery of possession 
thereof, by the person having the right to such possession, his agent or at- 
torney, shall refuse or neglect to quit such possession, such person shall be 
deemed guilty of an unlawful detainer. 

SEC. 4. The three preceding sections of this act shall extend to and compre- 
hend terms for years, and all estates, whether freehold or less than freehold. 

Sec. 5. The aforesaid forcible entries and detainers, and forcible and un- 
lawful detainers, are hereby made cognizable before any justice of the peace 
of the respective counties in which the offenses may be committed. 

Sec. 6. When a complaint to any justice of the peace shall be made in writ- 
ing and signed by the party aggrieved, his agent or attorney, specifying the 
lands, tenements or other possessions, so forcibly entered and detained, or so 
unlawfully detained over, and by whom and when done, it shall be the duty 
of the justice of the peace. to issue his [346] summons under his hand, directed to 
the sheriff or any constable of the county, commanding him to summon the 
person against whom the complaint shall be made, to appear before such justice, 
at a day in such summons to be named. 
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Sec. 7. The summons shall be endorsed on or annexed to the complaint, and 
shall be in the form or to the effect following: 


TERRITORY OF Iowa, 
ss. 
County 


To the sheriff or any constable of said county, 


In the name of the United States of America, you are hereby commanded to 
summon , of the county of , to appear before the undersigned ——. 
justice of the peace of the township or precinct within and for the county of 
—— at in said county, on the day of ——, at the hour of of 
the clock, in the noon of said day, then and there to answer and defend 
against the complaint of , of forcible entry and detainer, (or of an un- 
lawful detainer,) made by the said upon the land of the said ——, as by 
the complaint of the said , hereto annexed will more fully appear; and 
have you then and there this summons, with your return thereon. Giveh under 
my hand this day of A. D., 18— 


Justice of the Peace. 


Sec. 8. Such summons shall be served at least five days before the return day 
thereof. by reading the complaint and summons to the defendant therein named, 
or by delivering him a copy thereof, or by leaving such copy at his usual place 
of abode, with some white member of his family above the age of fifteen years, 
and explaining to sueh person the contents thereof. 

Sec. 9. The justice of the peace shall, at the same time, issue to the con- 
stable a venire, commanding him to summon six good and lawful men, qualified 
to serve as jurors, to appear at the same time.and place appointed for the 
trial of said complaint, to be a jury in the case. 

Sec. 10. The venire for a jury shall be in the form or to the effect following: 


TERRITORY OF Iowa, Bs 
County. d 


To the sheriff or any constable of said county—greeting: 


Whereas eomplaint has been made to me, a justice of the peace for the town- 
ship (or precinct) of in said county, of a certain forcible entry and de- 
tainer, (or unlawful detainer,) made by .in [347] and upon the lands o 3 
in the county aforesaid. These are therefore in the name of the United States 
of America, to command you that you cause to come before me at in the 
county aforesaid, on the day of „at o’clock of said day, six good 
and lawful men of your county, to serve as a jury to enquire into the forcible 
entry and detainer, (or unlawful detainer,) before described. Given under 
my hand, this day of A. D. 18— 


Justice of the Peace. 


Sec. 11. If a sufficient number of jurors do not attend, or attending, are 
set aside by challenging pre-emptorily, or for cause, the justice may order the 
sheriff or constable to complete the number. 

Sec. 12. The sheriff or constable shall return to the justice the summons or 
venire, on or before the day assigned for the trial of the cause, and shall state 
on the summons how he had executed the same, and shall endorse on the venire, 
the list of jurors summoned by virtue of such venire. 

Sec. 13. If the plaintiff does not appear by himself, his agent or attorney, 
on the day of trial, he shall be non-suited, and judgment entered against him 
for the ecsts. 

Sec. 14. If the defendant fail to appear on the day of trial, by himself, or 
agent, or attorney, the justiee may proceed exparte, or adjourn the eause at 
his diseretion, exeept that he shall in no instance adjourn for a longer time 
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than ten days, nor to any other place than that named in the summons for 
the hearing of the case, except by the consent of the plaintiff and defendant. 


Sec. 15. The justice of the peace shall have power to compel the attendance 
of witnesses as in other cases by attachment, and either party shall have process 
to bring in his witnesses. 


Sec. 16. Juries when empanneled shall be sworn well and truly, to try the 
forcible entry and detainer, (or unlawful detainer,) as in the complaint of —— 
alleged, and a true verdict give according to law and evidence. 


Sec. 17. When the jury is sworn, the justice of the peace shall cause the 
complaint to be read to them, and then call on the plaintiff to support the same: 
but the plaintiff shall not be required to make further proof of the forcible 
entry and detainer, (or unlawful detainer,) than that he was lawfully possessed 
of the premises, and that the defendant unlawfully entered into and detains 
the same, (or lawfully entering, unlawfully detains.) 

Sec. 18. If the jury on the trial find the defendant guilty, the jus-[348]-tice of 
the peace shall record the verdict, and give judgment thereon with costs, and also 
issue a writ of restitution directed to the sheriff or constable, to cause the plain- 
tiff to be repossessed, to which shall: be added a clause commanding the officer 
to levy the eosts of the goods and chattels of the defendant. 

Sec. 19. The verdict of the jury shall be in writing, and shall be in the form 
and to the effect following: ‘‘We the jury find the defendant guilty, (or if in 
favor of the defendant, then ‘‘not guilty,’’) of said forcible entry and detainer, 
for unlawful detainer.) in manner and form as the plaintiff hath in his com- 
plaint alleged ;"" or the jury may find the defendant guilty as to part, and not 
guilty as to the balance of the charge as laid in the plaintiff's complaint. If 
so they shall state it speelally in their verdiet. f f 

Sec. 20. When the jury find a verdict of not guilty generally for the de- 
fendant, the verdict shall be so recorded, and the justice of the peace shall enter 
judgment against the plaintiff for costs, and issue execution therefor against 
the goods and chattels of the plaintiff. 

Sec. 21. It shall be the duty of the justice of the peace to enter on his min- 
utes or docket the names of the jurors, their verdict and his judgment thereon, 
the admission of evidence objected to and the rejection of evidence offered, the 
reason of such admission or rejection, and all the proceedings before him had 
touching the complaint. 

Sec. 22. In all cases under this act, the justice of the peace shall have power 
to grant a new trial if the same be applied for on the day the verdict is rendered, 
and good cause be shown on affidavit therefor, which shall be within ten days 
after granting the same, yet not more than one new trial shall be granted to 
either party. 

Sec. 23. The estate or the merits of the title shall in no wise be inquired 
into on any complaint which shall be exhibited by virtue of this act. 

Sec. 24. Three years peaceable and uninterrupted possession of the premises 
immediately preceding the filing of a complaint, under the provisions of this 
act, may be pleaded by any defendant in bar of the plaintiffs demand of posses- 
sion. 

Sec. 25. Every person who shall have a field or settlement on public lands, 
and who shall reside on or be in possession of the same, at the time of the for- 
cible entry and subsequent detainer, or previous to the unlawful detainer, shall 
have the same remedy as is herein provided in such cases against any person 
who shall make such unlawful entry upon him. The recovery in sueh case shall 
extend to one-half [349] section of land. taking such field or settlement as a 
centre, hut not to interfere with any other settlement or improvement previously 
made unon the publie lands. 
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Sec. 26. When any forcible entry and detainer, or unlawful detainer shall 
be made upon, or of any land or other possession against the provisions of this 
act, the person having the lawful right of possession shall against the wrong 
doer be considered as entitled to such quantity, extent and limits of land as by 
the patent, grant, concession, deed, survey, donation, settlement or pre-emption 
right, such person or those under whom he claims can by the laws of the United 
States or of this territory, have and lawfully claim in and to such premises, and 
where no legal survey has been made, if such possession be detained, the field 
or improvement of the person entitled to the possession shall be in the middle 
of the tract as near as may be, making the survey as near in a square as prac- 
ticable without interfering with any established survey or line, or any condi- 
tional lines agreed upon by the adjoining proprietors or possessors. 


Sec. 27. Any person having authority from the United States, or lawfully 
claiming under them shall have power to enter upon such lands. 


Sec. 28. Neither the judgment nor any thing in this act shall bar or pre- 
vent the party injured from bringing his action of trespass or ejectment, or 
other action against the aggressor or party offending. 


Sec. 29. The writ of restitution shall be in the form or to the effect following: 


TERRITORY OF Iowa m 
County. i 


To the sheriff or any constable of said county—Greeting: 


Whereas did make to the undersigned a justice of the peace in and 
for said county a complaint in writing against of said county, that he 
had been guilty of a forcible entry and detainer (or an unlawful detainer) 
of a certain tract of land (or other possessions) of the said ———, and whereas 
a jury was empanneled and sworn to enquire of said complaint and did return 
their verdict that the said was guilty thereof in manner and form as 
the said has complained against him; (or if the verdict is guilty as to 
part only, then as follows: Here insert a description of that part of the prem- 
ises of which the defendant is found guilty as in the verdict,) and whereas 
judgment was thereupon entered by said justice that the said Should 
have restitution of the premises. You are therefore command-[350]-ed, in the 
name of the United States of America, to cause the said to be forthwith re- 
moved from the premises aforesaid, and that the said have peaceable 
restitution of the same; and also that you levy of the goods and chattels of 
found in your county, the sum of being the amount of costs on 
the trial aforesaid, together with dollars for this writ, and also your own 
fees, and make return of this writ with your proceedings thereon within ten 
days next after the date hereof. Witness justice of the peace for the 
county of this day of A. D. 18 


Sec. 30. In all suits under this act either party shall have the right of appeal 
to the district court of the proper county, which appeal shall be prayed for on 
the day of trial. In cases of appeal under this act, the trial in the district 
court shall be denovo on the merits. 


Sec. 31. Upon all trials of cases of forcible entry and detainer or unlawful 
detainer on appeal from the justice of the peace, the district court shall carry 
its Judgment into effect as if such district court had had original jurisdiction 
of the case, and shall issue executions for costs, writs of restitution, and re- 
restitution when it shall be required. 


Sec. 32. The justice of the peace, when any appeal is prayed for under this 
act as a condition, precedent to the granting the same, shall require such party 
to enter into bond with sufficient security, to be approved of by him, to the 
adverse party, conditioned that he will prosecute his appeal without delay, and 
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that he will pay all costs that shall be adjudged against him, and that he will 
in all things abide by and perform the judgment of the distriet court. : 

SEC. 33. All appeals shall be prayed for on the day of trial, and bond entered - 
into within ten days after the trial had before the justice of the peace. 

Sec. 34. No appeal shall be allowed unless the appellant shall make affidavit 
that the appeal is not for the purpose of vexation or delay, but that justice may 
be done. 

Sec. 35. The justice shall, when any appeal is granted’ by him, make out 
and certify a full and complete copy of his docket and together with all the 
original papers in the case, cause them to be filed in the office of the clerk of the 
district court on or before the first day of the next term of the district court for 
the proper county. 

Sec. 36. On any writ of restitution issued by a justice of the peace, if the 
officer shal! return that he cannot find goods and chattels of the party against 
whom the writ issued, to pay the costs, the complainant may file in the office 
of the elerk of the district court, a duly certified [351] copy of the proceedings 
and judgment thereon, which shall be a lien on the lands of the defendant, as 
other judgments of courts of record, and such clerk shall issue execution there- 
on, directed and to be levied as executions in courts of record. 


ARTICLE XIII. 


Proceedings in case of breach of the peace. ` 


Section 1. No assaults, battery, or affray shall be indictable, but all such 
offenses shall be prosecuted and punished in a summary manner, before justices 
of the peace, as hereinafter provided. 


Sec. 2. The foregoing section shall not extend to the trial or punishment of 
any ease of riot or unlawful assembly, nor to any assault with an intent to 
maim, nor an assault with intent to commit a rape, nor an assault with intent 
to commit robbery, nor an assault with intent to kill. nor shall it embrace the 
offenses of shooting at, or stabbing, but all sueh offenses shall be punishable 
by indictment. 


Sec. 3. Whenever a complaint shall be made to a justice of the peace, on 
the oath or affirmation of any person competent to testify against the accused, 
that an assault, battery, affray, or other breach of the peace has been or is about 
to be committed, the justice shall forthwith issue his warrant for the arrest 
of the offender, which warrant shall be executed by the sheriff of the county, 
or any constable of the county, or by some competent person specially deputed 
by the justice for that purpose. 

Sec. 4. If any justice of the peace shall have any knowledge that any of 
the offenses, mentioned in the last section, are about to be committed, he shall 
issue his warrant and proceed as directed in that section, and if any such offense 
is committed, threatened, or attempted, in his presence, he shall immediately 
arrest the offender, or cause it to be done, and for this purpose no warrant or 
process shall be necessary. But the justice may summon to his assistance, any 
sheriff, coroner, or constable, and all other persons then present, whose duty 
it shall be to aid the justice in preserving the peace, arresting and securing the 
offenders and all such as obstruct, or prevent the justice, or any of his assist- 
ants, in the performance of their duty. 

Sec. 5. When any person shall be brought before a justice of the peace, 
under the provisions of this act. it shall be the duty of the justice [352] to hear 
and determine, in a summary mode, the complaint alleged against the defendant. 

Sec. 6. Upon good cause shown the justice may postpone the trial of the 
cause to a day certain, in which ease he shall require the defendant to enter into 
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a recognizance with sufficient security, conditioned that he will appear before 
. the justice at the time and place appointed, then and there to answer the com- 
. plaint alleged against him. 


Sec. 7. If the defendant shall fail or refuse to enter into recognizance the 
justice shall commit him to the common jail of the county, there to remain 
until the day fixed for the trial of the complaint alleged against him. 


` Sec. 8. In ease of the breach of any recognizance entered into as aforesaid, 
the same shall be certified and returned to the distriet court, to be proceeded 
in aceording to law. 


Sec. 9. If in the progress of any trial before a justice of the peace, under 
the provisions of this article, it shall appear that the accused ought to be put 
upon his trial for an offense not cognizable before a justice of the peace, the 
justice shall immediately stop all further proceedings before him and proceed 
as in other criminal cases exclusively cognizable before the district court. 

Sec. 10. In all cases arising under this article it shall be the duty of the 
justice of the peace acting, to summon the injured party and all others whose 
testimony may be deemed material as’ witnesses at the trial, and to enforce 
their attendance by attachment if necessary. 

Sec. 11. All trials before a justice of the peace under this article shall be 
by a jury of six competent men, unless the parties agree to leave the decision 
to the justice. who if they find the defendant guilty shall assess the fine to be 
paid by him, whieh shall not be less than five dollars, nor more than fifty dollars, 
according to the riature of the offense. 

Sec. 12. When proceedings are commenced under the provisions of this ar- 
tiele, on the information or eomplaint of the injured party, his name shall be 
entered by the justice in his docket as prosecutor, and if the defendant shall be 
discharged or acquitted, the prosecutor shall be adjudged to pay costs if the 
justice is satisfied that the prosecution is malicious. 

Sec. 13. In all cases of conviction under the provisions of this article, the 
justice shall enter judgment for the fine and costs against the defendant, and 
may commit him until the judgment is satisfied, or issue execution on the judg- 
ment to the use of the county. 

[353] Sec. 14. Any defendant who shall be committed or taken in execution on 
such judgment, may at any time after ten days actual imprisonment in jail 
be discharged, and in that case the county shall pay the costs of the prosecution 
and charge of imprisonment, and for the amount thereof shall be a privileged 
creditor of the defendant, entitled to be first satisfied out of his property and 
effects. 

Sec. 15. Either the prosecutor or the defendant may appeal to the district 
court, if he shall, on the day of the rendition of the judgment, file an affidavit 
stating that he verily believes that injustice has been done by the verdict and 
judgment, and also enter into a recognizance with two sufficient securities; 
which recognizance shall be in the form and with the same condition required 
in appeals from a justice of the peace in civil cases. 

Sec. 16. All appeals taken ten days or more before any term of the district 
court of the county, shall be returnable to that term, but if taken within ten days 
next before the commencement of a term shall be returnable to the second term. 

Sec. 17. When an appeal is taken it shall be the duty of the justice to cause 
all material witnesses to enter into recognizance in the sum of fifty dollars 
each, conditioned for their appearance to testify in the cause at the term to which 
the appeal is returnable, and shall on or before the first day of such term file 
in the office of the clerk of the district court a eopy of the entries on his docket, 
with a copy of the process and affidavit of appeal, and the original recognizances 
of the appellant and witnesses duly certified. 
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Sec. 18. The clerk of the district court shall enter the cause on his docket, 
and if the appeal be regularly taken the cause shall be heard on the merits at 
the return term, unless good cause be shown for a continuance, and the costs 
in both courts shall abide the event of a trial in the district court. 


Sec. 19. If the appeal be not taken and perfected within ten days after 
rendering judgment by the justice the judgment shall be affirmed. 


Sec. 20. If the judgment of the justice shall be affirmed, or upon a trial 
in the district court the defendant shall be convicted and any fine assessed, 
judgment shall be rendered for such fine and costs in both courts against the 
defendant and his securities. 


Sec. 21. If in an appeal taken by the prosecutor the judgment of the justice 
shall be affirmed, the prosecutor and his securities shall pay all costs of said 
appeal, and if the judgment of the justice should have im-[354]-posed the pay- 
ment of the costs upon said prosecutor, and said judgment be affirmed, the judg- 
ment of the district court shall include the costs of both courts, and be against the 
prosecutor and his securities. 


Sec. 22. If the judgment of the district court be not satisfied in thirty days 
after the rendition thereof, execution may issue against the party against whom 
judgment has been rendered and his securities, which shall be made out of the 
property of the said party if sufficient thereof be found, if not, then out of the 
property of said securities. 


Sec. 23. In all cases not specially provided for by this article, the process 
and proceedings before the justice shall be governed by the laws regulating pro- 
ceedings in justices courts in civil cases. 


Sec. 24. It shall be the duty of the justice before whom any conviction 
may be had under this article, if there be no appeal, to make out and certify 
and within. fifteen days after the date of the judgment deliver to the treasurer 
of the county a statement of the case, the amount of the fine, and the name of 
the constable charged with the collection thereof, and the county treasurer shall 
charge the constable with the amount of such fine, and unless the same be paid 
into the county treasury within sixty days after the date of the judgment, the 
said justice shall render judgment against such officer for the amount due, and 
twenty per centum thereon, making however, proper deduction for insolvencies, 
on which judgment execution shall be issued as other executions are, and the 
proceeds paid into the county treasury. 


Sec. 25. Any justice of the peace, sheriff, coroner, constable, or other officer 
who shall wilfully neglect or refuse to perform any duty enjoined on him by 
this article, shall be deemed guilty of a misdemeanor in office, and shall more- 
over pay the sum of fifty dollars. And any person who shall, when summoned 
to aid in arresting or securing an offender, refuse to give such assistance shall 
pay five dollars. 


Sec. 26. Fines and penalties incurred under the provisions of this article, 
in cases not otherwise provided, may be recovered before any justice by action 
of debt. : 


Sec. 27. When a trial under the provisions of this article shall be continued 
by the justice, it shall not be necessary for the justice to summon any witnesses 
who may be present at the continuance, but such justice shall verbally notify 
such witnesses as either party may require to attend before him to testify in 
the eause on the day set for trial, whieh verbal notiee shall be as valid as a 
summons. 
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[355] ARTICLE XIV. 


Proceedings to prevent the commission of offenses. 


Section 1. Whenever by affidavit it shall be rendered probable to any justice 
of the peace of the proper county, that any person has threatened to commit 
any considerable offense against the person or property of another, such justice 
Shall issue his warrant to bring such accused person forthwith before him. 

Sec. 2. Witnesses may be subpoenaed and examined as in other cases. The 
examination of the accused may also be taken, but not under oath. 

Sec. 3. If the justice becomes satisfied by such investigation that there is 
sufficient reason to apprehend the commission of the offense stated in the com- 
plaint, he shall require him to enter into a recognizance with sufficient surety, 
conditioned according to the form appended to this act. 

Sec. 4. When any person is committed to jail for not entering into recog- 
nizance as required by any law of this territory, the amount of bail required 
shall be specified in the mittimus. Any justice of the peace may discharge the 
prisoner upon his giving the bail required. 

Sec. 5. The sheriff in all such cases, upon the application of the prisoner 
for that purpose, shall take him before some justice of the peace of the county 
that he may enter into the required recognizance. 

Sec. 6. <A transcript of the proceedings of any justice of the peace, as 
provided for in this and the succeeding article. together with the recognizance, 
(if one be taken,) shall by such justice be filed in the office of the clerk of the 
district court of the proper county, on or before the first day of the ensuing 
term of said court; for a failure to do so he shall be liable to indictment and may 
be fined in any sum not exceeding two hundred and fifty dollars. 

Sec. 7. The district court at the term to which the proceedings of the justice 
of the peace shall be returned as above required, shall proceed to investigate 
the matter by hearing testimony, and may release the prisoner, discharge the 
recognizance, or require a new one for a time not exceeding one year. 


[356] ARTICLE XV. 


Preliminary proceedings when offenses have been committed. 


Section 1. That whenever by affidavit it shall be rendered probable to a 
justice of the peace, that an indictable offense has been committed within any 
county in this territory, he shall by his warrant cause said person to be arrested, 
and it shall be the duty of the officer arresting such person to take him before 
said justice of the peace who issued the warrant, or before the next nearest 
justice of the peace, if the justice of the peace who issued the warrant shall be 
absent, or from any other cause shall be unable to attend. 

Sec. 2. If the arrest of the person charged with a criminal offense shall be 
made out of the county where it is charged to have been committed, it shall 
be the duty of the officer making the same to take the prisoner to some justice 
of the peace most convenient for the attendance of the witnesses in favor of 
the prosecution, and the justice of the peace if he shall commit the prisoner to jail 
shall direct the warrant of commitment to the jail of the county where the offense 
is charged to have been committed, if there be a jail in said county, and if there 
be none in said county, then in the next nearest county jail. 

Sec. 3. It shall be the duty of the justice to take the recognizance of all the 
witnesses in behalf of the prosecution, and he may in all cases of felony, in his 
discretion, require the witnesses for the prosecution to give security for their 
appearance at the next term of the district court for the proper county. 
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Sec. 4. When the affidavit shall state that property has been stolen or em- 
bezzled, and that affiant suspects such property is concealed in any par- 
ticular house or place, the justice, if he thinks there is sufficient ground for 
such suspicion, shall issue his warrant to search for such property; but such 
warrant shall not authorize the officer to make the search in the night time, 
unless positive proof has been given to the justice that the property is con- 
cealed in such house or place. 


Sec. 5. If the property be found the officer shall bring the person having 
it in possession forthwith before the justice who issued the warrant. 


Sec. 6. Upon satisfactory proof of ownership the justice shall direct any 
stolen property to be given up to the claimant thereof. 


Sec. 7. That when an affidavit is filed with a justice of the peace, stating 
that the affiant suspects and believes that counterfeit money, [357] whether bank 
notes or coin, is concealed in any particular house or place, or about the person 
of any one, and stating also that such affiant believes that such person knows 
it to be counterfeit, the justice, if he thinks there is sufficient ground for such 
suspicion, shall issue his warrant to search for such property. 


Sec. 8. That if such counterfeit money be found, then the same proceedings 
shall be had as are provided for in this article for the arrest, examination, 
and entering into recognizance of prisoners in other cases. 


Sec. 9. The prisoner shall be allowed to make his own statement, but not 
under oath; after which the witnesses on both sides shall be sworn and exam- 
ined. 


Sec. 10. The magistrate may direct any portion of his statement or testi- 
mony to be reduced to writing and signed by the person making the same, 
which shall be returned with the other proceedings, as directed in the previous 
article. 


Sec. 11. The magistrate may direct any of the witnesses to be removed 
from court during the examination of the prisoner, or of any other witness. 


Sec. 12. If there appears sufficient grounds of suspicion of the prisoner’s 
guilt, the magistrate shall (in bailable cases) require him to enter into recog- 
nizance with sufficient surety, conditioned as prescribed in the form appended 
to this act. 


Sec. 13. Any of the witnesses may be bound, by recognizance, to appear 
and testify in the proper court, and in case of homicide they may be required 
to find sureties in such recognizance. 


Sec. 14. If the witness be an infant or a married woman, some other person 
shall enter into the recognizance for their appearance as aforesaid. 


Sec. 15. If the offense be not bailable by a justice of the peace and there are 
probable grounds to suspect guilt, the prisoner shall at once be committed. But 
he may be afterwards bailed by a judge of the district court. 


ARTICLE XVI. 
Forms to be used in civil cases. 


Section 1. The following, or other equivalent forms, shall be deemed suf- 
ficiently technical and correct in all cases to which they apply. 
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[358] No. 1—A summons. 


TERRITORY OF Iowa, i 
County. dd 
To any constable in said county—greeting: 

In the name of the United States of America, you are hereby commanded to 
summon to be and appear before me , & justice of the peace, of 
the township (or precinct as the case may be) of , in said county, at my 
office therein, on the day of , 18 —, at —— o'eloek A. M. or P. M. 
of said day, to answer unto ; and of this summons make legal service 
and due returm. 

Given under my hand this 


A. D. 18—. 
Justice of the Peace. 


` Form of endorsement upon summons:—The plaintiff demands the sum of 


$————. Costs $———. 


day of 


No. 2—A writ of replevin. 


TERRITORY OF Iowa, - 
County. Te 


To any constable in said county—greeting: 


In the name of the United States of America, you are hereby commanded 
to cause to he delivered, without delay, to plaintiff herein, (if he gives 
the security required by law,) the following goods and chattels, to wit, (here 
describe the articles of property, particularly, as in the affidavit) and summon 
defendant to be and appear before me, a justice of the peace, of the 
township (or precinct, as the case may be) of , in said county, at my 
office therein, on the day of A. D. 18—, at o’clock A. M. or 
P. M., of said day, to answer unto the said plaintiff, in a plea of replevin; and 
of this writ make due service and return. 


Given under my hand this day of 


A. D. 18—. 
Justice of the Peace. 


No. 3—A warrant. 


TERRITORY OF Iowa, 
SS, 
County. 


To any constable in said county—greeting: 


In the name of the United States of America, you are hereby commanded 
to take and him (her or them) forthwith bring before me, a justice of 
the peace of the township (or precinet) of ,in [359] said county, at my 
office therein, to answer unto plaintiff. And you are also commanded to 
give due notice thereof to the said plaintiff, and of this writ make due service and 
return. 


Given under my hand this 


A. D. 18—. 
Justiee of the Peace. 


day of 


No. 4—A subpoena. 
TERRITORY OF Iowa, | 
ss. 
County. 
To 


In the name of the United States of Ameriea, you are hereby required 
to appear before me, a justice of the peace of the township (or precinct) of 


^, 
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in said county, at my office therein, on the, day of ————, 18—, at 
o'elock A. M., or P. M., of said day, to testify in a suit, wherein 
plaintiff, and 
as the ease may be.) 

Given under my hand this 


is 
is defendant; on the part of the (plaintiff or defendant, 


A. D. 18—. 
Justice of the Peace. 


day of 


No. 5—A venire for a jury. 


TERRITORY OF Iowa, | 
88. 
County. 


To any constable in said county—greeting: 


In the name of the United States of America, you are héreby commanded 
to summon to appear before me, a justice of the peace of the township (or 
precinct) of . in said county. at my office therein; on the day of 
. 18—. at o'elock, A. M. (or P. M.) six good and lawful men, 
then and there to be sworn as a jury, to try an issue pending before me, be- 
tween plaintiff, and defendant; and of this writ make due return. 

Given under my hand, this day of A. D. 18—. 


Justice of the Peace. 


No. 6—4 writ of attachment. 


TERRITORY OF Iowa, 1 
County. 


To any constable in said county—greeting: 


In the name of the United States of America, you are hereby commanded 
to attach so much of the goods, chattels. moneys, effects and [360] credits of C 
D—— (except such as the law exempts,) as shall be sufficient to satisfy the 
sum of , (the sum sworn to,) with interest and costs of suit, in whoseso- 
ever possession the same may be found in your county, and so-provide that the 
goods and chattels so attached, may be subject to further proceeding thereon 
as the law requires, and also to summon the said C D if to be found, 
to appear before me, a justice of the peace of the township or precinct of 
in said county, at my office therein, on the —————— day of 18——, at 
—— o'clock, A. M. or P. M. of said day, to answer unto A——- B—— plaintiff, 
and also that you summon all such persons as garnishees, as may be directed 
by the said plaintiff, to appear before me at the time and place aforesaid, to 
answer such interrogatories as may be propounded to them. And of this writ 
make legal service and due return. 


Given under my hand this 


A. D. 18—. 
Justice of the Peace. 


day of 


No. 7—Of oath of jury. 


You and eaeh of you do solemnly swear, that you will well and truly try the 
eause submitted to you by plaintiff, and defendant, and a true 
verdict give according to the evidence given you in court, so help you God. 


No. &—Oath of a witness. 


You solemnly swear that the evidence you will give in the cause now pending 
between plaintiff, and defendant shall be the truth, the whole 
truth and nothing but the truth, so help you God. 
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No. 9—Affirmation of a witness. 


You do solemnly, truly and sincerely affirm, that the evidence you will give 
in the cause now in hearing, shall be the truth, the whole truth and nothing 
but the truth, and this you do under the pains and penalties of perjury. 


No. 10—Oath of voire dire. 


You do solemnly swear that you will make true answers to such questions 
as may be put to you, touching your interest in the suit now pending, between 
plaintiff and defendant, so help you God. 


[361] No. 11—Form of judgments. 


A. B. PLAINTIFF, ) 
VS. In Debt. 
C. D. DEFENDANT. j 


(After noting the previous proceedings with the constables return and time 
of trial, say: 

This day came the parties, (by themselves, their agents or attorneys, as the 
case may be,) and the cause and proceedings being fully heard and inspected, 
and all things touching the same. It is therefore considered that said plaintiff, 
(or defendant,) recover of said defendant, (or plaintiff,) the sum , debt 
with interest thereon, at the rate of per centum per annum, from the 
day of , 18 , till paid, with eosts of suit taxed at 


No. 12. 


Judgments in assumpsit, covenant, trespass or ease, which all sound in dam- 
ages, may be in the above form, substituting the word damages for the word 
debt. If the plaintiff is to be non-suited for not appearing, say ''comes the 
defendant but the plaintiff being called comes not, nor is his suit further 
prosecuted.’’ It is therefore considered that the plaintiff be non-suited, and that 
the defendant go hence without day, and recover of the plaintiff his costs by him 
about his defense herein expended. 


No. 13. 


If the defendant do not appear and the case proceeds, say ‘‘comes the plain- 
tiff, but the defendant though called, comes not,’’ and it appearing that he has 
been duly served with process, and the cause being fully heard and inspected. 
See as in form No. 11. 


No. 14. 


General judgment for defendant on trial, commence as in No. 11, and on 
coming to the judgment say, ‘‘It is considered that the plaintiff take nothing 
by his suit, and that the defendant go hence without day, and recover of the 
plaintiff his costs by him about his defense herein expended.” 


No. 15—Jury trial and judgment. 


After stating the appearance of the parties as in No. 11, or of the [362] plain- 
tiff, the non appearance of the defendant, and service of process as in form No. 13, 
say ''and a jury being summoned at the request of the plaintiff or defendant, as 
the ease may be, who being called likewise come to wit: (here insert their 
names,) good and lawful men, who being duly elected and sworn well and truly 
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to try the cause submitted to them, between the parties aforesaid, and a true 
verdict to give according to the evidence given them in court, return the follow- 
ing verdict, to wit: ‘‘We the jury, find for the (as the verdict may be,) 
It is therefore considered that the (plaintiff or defendant as the case 
may be,) recover, ete., as in No. 11. Or if the case stand on default, and the jury 
are sworn to inquire of damages only, after the word sworn, say ‘‘well and 
truly to inquire of and assess the plaintiffs damages in said cause,’’ ete., in which 
case their verdict will be, ‘‘we the jury assess the plaintiffs damages at 
If the jury try the cause on an issue made between the parties, they are to find 
for the plaintiff or defendant, (as the case may be,) so much in debt or damages 
a the nature of the action or defense may require; or to find generally for the de- 
endant. 


No. 16—Judgment in replevin for plaintiff. 


It is considered that for the tortuous taking and unlawful detention, (or the 
unlawful detention, as the case may be,) complained of by the plaintiff, the said 
plaintiff recover of the defendant the sum of , for his damages sustained 
by reason thereof, with costs of suit, taxed at . If the defendant succeed in 
his defense before the justice or jury, there will be a general verdict and 
judgment in his favor, ‘‘that the defendant go hence without day, and recover of 
the plaintiff his costs, &c., as in forms No. 12 and 14. If the defendant shall 
have pleaded a plea entitling him to a judgment for a return of the property 
replevied, to wit: a plea of property in himself or any person, other than the 
plaintiff, at the time of suing out the writ of replevin, and such plea be found 
true, the judgment will read, ‘‘it is therefore considered that the defendant 
have return of the goods and ‘chattels replevied, (or such part of them as may 
be adjudged of him,) to wit: [here describe them,] agreeably to law, and that 
he recover of the plaintiff his costs,’’ & c., as above. 


[363] No. 17—An erecution. 


Territory OF Iowa, = 
County. f 


To any constable in said county—greeting: 

Whereas judgment against ——— —— for the sum of dollars and ——— 
cents, and dollars, and cents costs, was recovered on the 
day of 18 ——, before me a justice of the peace of the township (or 
preeinet) of in said county, at the suit of : These are therefore, 
in the name of the United States of America, to command you that of the goods . 
and ehattels of the said , (exeept such as the law exempts,) you cause 
to be made the said sum, interest and costs, and accruing costs by distress and 
sale thereof according to law; and of this writ make legal service and due re- 
turn to me at my office, in said township (or precinct) within thirty days 
from this date. 

Given under my hand this 


A. D. 18—. 
Justiee of the Peace. 


day of 


No. 18— When security has been given for stay of execution on judgment against 
the principal and security. 


TERRITORY OF lowa, l 
County. | 
To any constable in said county—greeting : 


Whereas judgment against , for the sum of , and costs, 
was recovered on the , 18 ——, before me a justice of the 


day of 
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peace of the township (or precinet) of — in sald eounty at the suit of 
And whereas on the day of , in the year aforesaid, 
became security to pay the said judgments and costs in days from the date 
of the judgment aforesaid, agreeably to law, in the payment of which the said 
have failed. 


These are therefore, in the name &c., (as in the common form.) 


No. 19—Form of an execution containing a garnishee clause. 


(At the close of a common execution say,) and whereas A. B. has stated on 
affidavit, that he verily believes that the defendant in execution has not in 
his possession, suffieient property to satisfy sueh judgment and costs, and that 
C. D. is indebted to the said defendant in a sum above five dollars, (or has 
property in his possession of the said [364] defendant, deseribing it.) you are 
hereby further commanded to summon the said C. D. to be and appear before me, 
at my office in . on the day of 18—, (the return day of the exe- 
eution,) at o'eloek of said day, to answer interrogatories touching his 
indebtedness to the said defendant in execution. 


Given under my hand this day of 


A. D. 18—. 
Justice of the Peace. 


No. 20—Scire facias (on transcript.) 
TERRITORY OF Iowa, 
8s. 
County. 


To any constable in said countu—greeting: 


Whereas, on the —— day of , A. B., obtained judgment before C. D., 
a justice of the peace of the township (or precinct) of —— in the county of —— 
and territory aforesaid, against E. F. for the sum of —— debt [or damages] 


with interest thereon from the day of till paid, and costs of suit taxed 
at ——, costs recovered since . whole costs , making in all the sum 
of ——, as by transcript thereof duly certified appears. And whereas said 


judgment is still in full force, unreversed and unsatisfied and execution thereof 
yet remains to be made as is on the part of the said A. B. alleged. 

You are therefore, in the name of the United States of America, commanded 
to summon the said E. F. to appear before me a justice of the peace of the town- 
ship (or precinct) of in said county, at my office therein at o'clock 
on the day of to show cause why execution shall not issue against 
him for the debt, interest and costs aforesaid, and of this writ make due service 
and return. 

Given under my hand this 


A. D. 18—. 
Justiee of the Peace. 


day of 


Forms in breaches of the peace. 


No. 1—Warrant. 


TERRITORY OF Towa, 
S8. 
County. 


To any constable in said county—grecting: 


Whereas complaint has been made before me a justice of the peace of the 
township (or precinct) of in said county, on the oath of [365] A. B. that on 
the day of , at the county aforesaid E. F. late of said county, did (here 
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describe the offense as in the affidavit.) You are therefore, in the name of the 
United States of America, commanded to take E. F., and him forthwith bring 
before me or some other justice of the peace, to answer to said complaint and 
be further dealt with according to law. 


Given under my hand this day of A. D. 18—. 


Justice of the Peace. 


No. 2—Venire for a jury. 
TERRITORY OF IOWA, ! 
County. ( 


To any constable in said county—greeting: 


Whereas has been arrested and brought before me a justice of the 
peace of the township (or precinct) of in said county, on a charge of 
having committed an assault and battery on the body of (if the offense 
charged be anything else describe it.) You are therefore hereby commanded, 
in the name of the United States of America, to summon six good and lawful 
men of your county to appear before me forthwith at my office in said township, 
(or precinct,) as jurors, to inquire of the truth of the said charge, and give 
their verdict thereon. And of this writ make legal service and due return. 

Given under my hand this day of A. D. 18—. 


Justice of the Peace. 


No. 3—Constable’s return. 


I have, as commanded, summoned six good and lawful men as jurors whose 
names are on the pannel hereto annexed. 


May 1, 184— I. S. Constable. 


No. 4—Oath of the jurors. 


You and each of you do solemnly swear that you will well and truly inquire 
into the charge now alleged against , and a true verdict give according 
to law and the evidence. So help you God. 


No. 5—Verdict of the jury. 


We the jury find the defendant guilty, and assess his fine at dollars. 


[366] No. 6—Judgment. 


After stating the proceedings in the case, the finding of guilty by the jury 
or justice, say ‘‘it is therefore considered that the said United States of America 
recover of said the sum of — fine for the offense aforesaid, with 
interest thereon till paid, as well as the costs of the prosecution against him, 
taxed at , and that said stand committed until said fine and costs 
be paid, or he be otherwise duly discharged. 
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In proceedings to prevent the commission of offenses. 


No. 1—Affidavit. 
TERRITORY OF Iowa, 
County. 


A. B., being duly sworn says that M. N., of said county has threatened to kill 
him the said deponent, (or if the threat were to commit any other offense either 
against A. B., or his property, or against any other person or his property, 
let it be stated accordingly,) and that he the said A. B., verily believes that unless 
measures are taken to prevent him, there are sufficient grounds to apprehend 
that he will carry those threats in execution. 


Sworn to and subscribed this day of 


A. D. 18—— before me. 
E. F. Justice of the Peace. 
A. B. 


No. 2--- Warrant. 


TERRITORY OF IOWA, l 
County. 


To the sheriff or any constable of said county :— 


It having been made satisfactorily to appear to me, a justice of the peace, 
of the township (or precinct) of in said county, by the affidavit of A. 
B. [and C. D. (if other affidavits were taken)] that M. N. has threatened to 
(here describe the offense threatened) and there is sufficient reason to appre- 
hend that, unless restrained, he will carry those threats into execution. These 
are, therefore, in the name of the United States of America, to command you, 
that you arrest the said M. N., if he be found in your county, and bring him 
forthwith [367] before me at my office in , or before some justice of the 
peace of the county aforesaid, to answer the charges against him. 

Given under my hand this day of A. D. 18—. 

E. T., Justice of the Peace. 


No. 3—Recognizance. 


Be it remembered that on the day of A. D. 18—, before me per- 
sonally came M. N. and J. S., and acknowledged themselves to owe to the United 
States dollars each. 


The condition of this recognizance is such that if the said M. N. shall per- 
sonally appear at the district court of said county, on the first day of the next 
term thereof, and abide the judgment of said court, and not depart without the 
leave of the same, and in the meantime shall keep the peace towards A. B. 
of said county, and in particular shall not commit, (here state the crime threat- 
ened, as sworn to in the affidavit) then this recognizance to be void, otherwise 
of force. 


M. N. fr. s.] 
J. S. [r. s] 


day of A. D. 18—. 
E. F., Justice of the Peace. 


Taken and aeknowledged before me this 
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No. 4—Mittimus or commitment. 
TERRITORY OF Iowa, l 
County. 


To the keeper of the jail of said county :— 


It having been sufficiently proved to me, a justice of the peace of the township 
(or precinct) of in said county, that M. N. has threatened to kill one 
A. B. (or whatever else the crime threatened may chance to be) and that there 
is reason to apprehend that, unless effectually restrained, he will carry his threat 
into execution, the said M. N. was directed by me to find security for his good 
behavior in the sum of dollars, which he has failed to do. These are, 
therefore, in the name of the United States of America, to command you to re- 
ceive the said M. N. into your custody, in the jail of the county aforesaid, there 
to remain until discharged by due course of law. 


Given under my hand this day of 


A. D. 18—. i 
E. F., Justice of the. Peace. 


[368] No. 5—Subpoena. 
TERRITORY OF Jowa, 
County. 
To the sheriff or any constable of the county aforesaid :— 


In the name of the United States of America, you are hereby commanded to 
‘summon G. H. and J. K. to appear before me, a justice of the peace of the town- 
ship (or precinct) of in said county, at forthwith (or on 
next) to give testimony concerning a complaint made on behalf of the United 
States against M. N. who is charged with (here state the offense.) Hereof fail 
not, and have you then there this writ. 


E. F., Justice of the Peace. 
In proceedings where offenses have been committed. 


No. 6. 


The affidavit in this case should be the same as in No. 1, except that it should 
charge the offense to have been committed by the person accused, within the 
county aforesaid, as deponent verily believes. 


No. 7—Warrant. 
TERRITORY OF Iowa, 
County. l 
To the sherif or any constable of said county: 


It having been shown to me a justice of the peace of the township (or precinct) 
of in said county, by the affidavit of A. B., ete., that M. N. is guilty 
of murder, as deponent verily believes, by killing G. H. in the county aforesaid. 
These are therefore, etc., (as in No. 2). 


No. 8. 


(Commencement the same as in No. 3. Then proceed.) The condition of this 
recognizance is such that if the said M. N. shall personally appear at the district 
court of said county on the first day of the next term thereof, and abide the 
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judgment of said court, and not to depart without the leave of the same, then 
this recognizance to be void, otherwise of force. 
M. N. [r. s.] 
J. S. [r. &] 
day of 18— before me. 
E. F., Justice of the Peace. 
(The same form with slight alteration will answer in case of a recognizance 
taken by the sheriff or other officer making an arrest in vacation, after an in- 
dictment has been found.) 


[369] Taken and acknowledged this 


No. 9—Search Warrant. 


TERRITORY OF Iowa, 
County. 


To the sheriff or any constable in said county—greeting: 


Whereas A. B. has stated on affidavit that the following goods and chattels 
to-wit (here describe them) have within days last past (or were on the 
day of ) by some person or persons unknown, been feloniously 
stolen, taken, and carried away out of the hands and possession (or from the 
premises) of C. D. of the county aforesaid, and also that the said A. B. verily 
believes that said goods, or part thereof, are concealed (in or about the house 
or premises of E. F., describing the place to be searched) in said county. 

These are, therefore, in the name of the United States of America, to com- 
mand you that, with the necessary and proper assistance, you enter into said 
(here describe the house, premises, or other place to be searched) and 
there diligently search for said goods and chattels, and if the same, or any part 
thereof, be found on such search, bring the same, as also the said E. F., forth- 
with before me, a justice of the peace, of the township (or precinct) of 
in said county, or some other justice, to be disposed of and dealt with accord- 
ing to law; and of this writ make due service and return. 

Given under my hand this day of 18—. 

Justice of the Peace. 


No. 10— Mittimus. 


TERRITORY OF Iowa, 
County. 
To the keeper of the jail of said county :— 

It having been sufficiently proved to me, a justice of the peace of the township 
(or precinct) of in said county, that M. N. has committed murder, by 
killing one G. H., in the county aforesaid, (or whatever else the crime may be. 
In bailable cases state, ‘‘the said M. N. [370] was directed to find security, for 
his good behavior, in the sum of dollars, which he has failed so to do.’’) 
These are, therefore [the same as in No. 4.] 


Sec. 2. That an act entitled an act to provide for the appointing of justices 
of the peace, to prescribe their powers and duties, and to regulate their pro- 
ceedings, approved January 21st, 1839; and an act entitled an act to prescribe 
the mode of proving, in courts of this territory, judgments rendered by justices 
of the peace in the several states, approved January 15th, 1839; and an act 
entitled an act to prevent forcible entry and detainer, approved January 25th, 
1839; and so much of an act entitled an act to amend the act providing for the 
appointment of the justices of the peace, ete., approved January 21st, 1839—ap- 
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proved January 14th, 1840, as relates to the election and proceedings of justices 


of the peace; and so much of any and all other acts as contravene the provisions 
of this act, be and the same are hereby repealed. 


Approved February 9, A. D. 1843. 


CHAPTER 87. 
LANDLORD AND TENANTS. 


AN ACT relative to landlords and tenants. 


SEcTION. SEcTION. 
1. Rent on demise paid to executor. 11. Attornment void, unless, etc. 
2. Lessee for life dying, rents may stil! 
be recovered. 12. A e | for use and occupation 


3. Rents in right of deceased wife may 13 


be recovered; Parol demise evidence in such suit. 
4. Recovery of rent on lease for life. 14. Landlord to have ilen on crop. 
5. Executors &c, to have remedy. 15. And in towns on furniture. 


6. Tenant summoned, to give notice to 16. When tenant half year in arrear, 


person under whom he holds. landlord may bring action of right. 
7. Tenant holding over to pay double 17. How served. 

rent. 18. To be instead of demand. 
8. How recovered. 19. Judgment. 


9. Under tenant holding over to pay 
double rent. 20. When proceedings to cease. 


10. No relief in equity against such re- 21. After six months no relief. 
covery. 22. Mortgage when not effected. 


[371] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the executors or administrators of any tenant for life, who 
shall have demised any lands or tenements so held, and shall die on or before 
the day when any rent on such demise shall become payable, may recover, 


1. If such tenant for life die on the day, the whole rent; 
2. If he die before the day, such proportion of the rent as shall have accrued 
before his death. 


Sec. 2. Every person entitled to any rents dependent upon the life of any 
other, may, notwithstanding the death of such other person, have the same remedy 
by action for the recovery of all arrears of such rent that are due and unpaid 
at the death of such other person, as he might have had if such other person 
was in full life. e 

Sec. 3. Every person having in right of his wife any freehold estate in any 
rents, may, if such rent is due and unpaid at the time of the wife’s death, have 
the same remedy by action for the recovery of such arrears as he might have had 
if the wife was in full life. 

Sec. 4. Any person having any rent due upon any lease for life, may have 
the same remedy by action for the recovery thereof, as if such lease were for 
years. 


Sec. 5. The executors or administrators of any person to whom any rent 
shall have been due and unpaid at the time of the death of such person, may 


262 LANDLORD AND TENANTS 


have the same remedy by action against the tenant, his executors or administra- 
tors, for the recovery thereof that their testator or intestate might have had. 


Sec. 6. Every tenant on whom a summons in any action of right to recover 
the tenements held by him shall be served, shall forthwith give notice thereof to 
the person or the agent of the person of whom such tenant holds, under the 
penalty of forfeiting to such person the value of two years’ rent of the premises 
occupied by him. 


Sec. 7. If any tenant shall give notice in writing, of his intention to quit the 
premises held by.him at a time specified in such notice, and shall not deliver up 
the possession thereof at such time. such tenant, his executors or administrators 
shall, from thenceforward, pay to the landlord, his heirs or assigns, double the 
rent reserved during all the time such tenant shall so continue in possession. 


Sec. 8. Such double rent shall be recovered in the same manner that the 
single rent is recoverable. 


Sec. 9. If any tenant for life or years, or if any other person who may have 
come into the possession of any lands or tenements, under, [372] or by collusion 
with such tenant, shall wilfully hold over the same, after the termination of such 
term, and after demand made, and notice in writing given requiring the posses- 
sion thereof, by the person entitled thereto, such person so holding over shall pay 
to the person so kept out of possession, double the yearly value of the lands or 
tenements so detained, for all the time he shall] keep the person entitled out of 
possession. 


Sec. 10. There shall be no relief in equity against any recovery had at law, 
under the preceding section. 


Sec. 11. The attornment of a tenant to a stranger shall be void, and shall 
not in any wise affect the possession of his landlord, unless it is made 


1. With the eonsent of the landlord; or 

2. Pursuant to, or in consequence of a judgment at law, or a decree in 
equity; or 

3. To a mortgagee after the mortgage has been forfeited. 


Sec. 12. A landlord may recover in an action on the case, a reasonable satis- 
faction, for the use and occupation of any lands or tenements held by any person 
under an agreement not made by deed. 


Sec. 13. If a parol demise, or other agreement not by deed, by which a cer- 
tain rent is reserved, appears in evidence on the trial of such action, the plain- 
tiff shall not, on that account, be debarred from a recovery, but may make use 
thereof as evidence of the amount of damages to be recovered. 


Sec. 14. Every landlord shall have a lien upon the crop grown upon the 
demised premises in any year, for the rent that shall acerue for such year, and 
such lien shall continue for eight months after such rent shall become payable, 
and until the decision of any suit for such rent brought within that time. 


Sec. 15. In every surveyed or incorporated town, the landlord shall have a 
lien on such household furniture of the tenant as is not exempt from execution, 
for any rent that may be due from such tenant, for the rent of a house or house 
and lot, and shall continue for three months after such rent shall fall due, and 
until the decision of any suit that may be brought within that time for such rent. 

Sec. 16. Whenever a half year's rent or more is in arrear from a tenant, the 
landlord, if he has a subsisting right by law, to re-enter for the non-payment of 
such rent, may bring an aetion of right to recover the possession of the demised 
premises. 

Sec. 17. If the summons, in such action, cannot be served in the [373] ordi- 
nary mode provided by law, it may be served by affixing a eopy of the declaration 
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and summons on & conspicuous part of the demised premises, where it may be 
conveniently read. 

SEC. 18. The service of the summons in such action of right, shall be deemed 
and stand instead of a demand of the rent in arrear, and of a re-entry on the 
demised premises. 
. Sec. 19. If, upon the trial of such action, it is proved, or upon judgment by 
default it appears to the court by affidavit, that the plaintiff had a right to 
commence such action according to the provisions of this act, he shall have judg- 
ment to recover the possession of the demised premises and costs. 

Sec. 20. If the defendant, before judgment is given in such action, either 
tenders to the landlord or brings into the court where the suit is pending all 
the rent then in arrear, and all eosts, all further proceedings in the action shall 
cease. 

Sec. 21. If the rent and costs remain unpaid for six months after execution 
upon sueh judgment in an aetion of right is executed, and no bill for relief in 
equity is filed within that time, the lessee and his assigns, and all other persons 
deriving title under the lease from such lessee, shall be barred from all relief in 
law or equity, (except for error in the record or proceedings) and the landlord 
shall, from thenceforth, hold the demised premises discharged from the lease. 

Sec. 22. A mortgagee of such lease, not in possession of such demised prem- 
ises, who within six months after execution of any such judgment in an action 
of right is exeeuted, shall pay all rent in arrear, and all eosts, and the charges 
ineurred by the landlord, and shall perform all the agreements which ought to 
be performed by the first lessee, shall not be affected by the recovery in such 
action of right. 

Approved December 30, A. D. 1839. 


CHAPTER 88. 
GROCERY LICENSE. 


AN ACT regulating grocery license. 


SEcTION. [374] SECTION. 
4. Person for selling liquor in less 


1. County commissioners to grant li- 
7 E quantities than one gallon. 


cense, bond, penalty, etc. 
2. License to include one place only. 5. Duties of officers. Proviso. 
6. Repealing clause. 


3. What is deemed a grocery. 7. When act to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person wising to obtain a license to keep a grocery, shall 
apply to the board of eounty commissioners of the proper county, who shall 
issue their warrant directing the person so applying, to pay into the county 
treasury, & sum not exceeding one hundred nor less than twenty-five dollars, 
as the ease may be, in the discretion of the board, and obtain the treasurer's 
receipt for the same, and upon the presentation of such receipt, the board shall 
grant to such applicant a license to keep a grocery in said county for the term 
of one year, by the said applicant executing & bond to the said board in the 
penalty of one hundred dollars, with one or more sufficient securities, conditioned 
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that he will keep an orderly house, and that he will not permit any unlawful 
gaming or riotous conduct in or about his house; and upon a violation of the 
requisition herein contained, the person so offending shall pay a fine of not less 
than ten nor more than fifty dollars, for the use of the county in which the offense 
was committed, to be recovered by law, as debts are recovered. 

Sec. 2. License granted to keep a grocery, shall not authorize the person ob- 
taining such license to vend or sell spirituous or vinous liquors in more than 
one place or house at the same time. 

Sec. 3. A grocery shall be deemed to include any house or place where spiritu- 
ous or vinous liquors are retailed by less quantities than one gallon. 

Sec. 4. If any person shall sell or retail any spirituous or vinous liquors in 
less quantity or quantities than one gallon, without first having obtained a 
license agreeably to this act, he shall, upon conviction thereof, be fined in any 
sum not exceeding one hundred dollars nor less than fifty dollars, for the use 
of the county where the offense shall have been committed, to be recovered by 
motion, in any court of record having cognizance thereof. 

Sec. 5. And it is hereby made the duty of all county officers, knowing of any 
violation of the foregoing regulations of this act, to make complaint thereof to 
the grand jury, at the next session of the district court after such violation, and 
of the clerk of the board of county commissioners or county treasurer to sue on 
the bond for any violation of its conditions; provided however, that no provisions 
of this act shall be [375] so construed as to interfere [with] or in any way abridge 
the powers and privileges granted to the cities and incorporated towns within 
this territory. 

Sec. 6. All laws now in force, coming within the purview of this act, are 
hereby repealed: provided, that nothing contained in this act shall affect any 
licenses heretofore granted under the laws of this territory. 

Sec. 7. This act to take effect and be in force from and after the first day 
of June next. 


Approved January 4, A. D. 1840. 
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CHAPTER 89. 
LIBRARIAN. 


AN ACT to provide for the appointment of a Librarian, and for other purposes. 


SECTION. SECTION. 
1. Appointment. 10. Strangers may be invited to library 
2. Bond and oath. by privileged persons. 
3. To have care of library. 11. Assistant librarian. 
4. To provide a room. 12. Library to be kept open, when. 
5. No person to remove books except. 13. Librarian to report. 
6. Revised statutes, how taken. 14. Expenses how paid. : 
7. Persons not to keep books more than 15. Compensation of librarian. 
ten days. 16. Other rules may be made. 
8. Receipt to be given for books taken. 17. Suits. 
9. Penalty for injury, &c. 18. Act when in force. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That a librarian shall be annually appointed on the nomination 
of the governor, by and with the advice and consent of the council. 

Sec. 2. That said librarian shall give bond to the secretary of the territory, 
in the sum of five thousand dollars, for the faithful performance of his duties; 
and he shall take an oath impartially and faithfully to discharge the duties of 
librarian, which, together with a certificate thereof, shall be endorsed on said 
bond. 

Sec. 3. He shall have the custody, charge, safe keeping, manage-[376 ]-ment 
and direction of all books, papers, maps, charts, engravings, paintings, and all 
other things of what nature soever; properly belonging to the library, and shall 
take especial care that none of them be lost or injured. 

Sec. 4. He shall provide, at the seat of government, and convenient as pos- 
sible to the house occupied by the legislative assembly, a proper room for the 
safe keeping of the territorial library, and all things belonging or appertaining 
thereto, which shall be entrusted to his care. 

Sec. 5. No person shall be permitted to remove a book from the library, except 
the members of the legislative assembly, governor and secretary of the territory, 
judges of the supreme court, United States attorney, marshal of the territory, 
delegate to congress from the territory, clerk and attorneys of the supreme court 
during its session, and officers of the legislature during its session. 

SEC. 6. No person shall take more than one volume of revised statutes from 
the library at any one time, nor retain the same for a longer period than two 
days. 

SEC. 7. No person shall be allowed to keep any work belonging to the library 
in his possession for a longer period than ten days, under & penalty of twenty- 
five cents for each day he holds it over that time. 

Sec. 8. No person shall be permitted to remove a book from the library with- 
out giving & receipt therefor to the librarian. 

Sec. 9. If any person injure or fail to return any book, map or chart, or 
other work, for more than three months, he shall forfeit and pay to the librarian, 
for the benefit of the library, three times the value thereof, or of the set to which 
it belongs, to be reeovered in the name of the territory for the use of the library, 
in any court having jurisdiction thereof. 
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Sec. 10. The persons privileged to remove books, ete., from the library may 
introduce citizens or strangers, into the library, who shall have the privilege, 
during all seasonable hours, to read of the books therein not required for the 
use of such privileged persons. 


Sec. 11. The librarian shall have authority to appoint an assistant librarian, 
who may perform the duties assigned to the librarian, and for whose acts the 
librarian shall be personally responsible. 


Sec. 12. The library shall be kept open during the session of the legislature 
and supreme courts, from the hours of nine to twelve, m., and from two to nine 
p. m. At all other times, on every Wednesday and Saturday afternoons, for 
four hours each. The hours to be select-[377 ]-ed and notice thereof posted on the 
outside of the door of the library room by the librarian. 


Sec. 13.. The librarian shall, at the commencement of every session of the 
.legislative assembly, report a list of books or other property missing, if any, of 
the library, and an account of fines imposed and paid, and such other informa- 
tion in relation to the library as he may deem expedient. 

Sec. 14. He shall, previous to the close of every session, report to the legis- 
'ative assembly, a true account of all expenses incurred during the session, and 
sinee the adjournment of the next preceding session; for rent of room, fuel, 
candles, stationery, and other necessary incidental expenses, which shall be paid 
out of any moneys appropriated by congress to defray the expenses of the leg- 
islative assembly. 

Sec. 15. The librarian shall annually receive for his services, the sum of two 
hundred and ten dollars, payable quarterly, by the secretary of the territory, 
out of the fund appropriated by congress for the expenses of the legislative as- 
sembly. 

Sec. 16. Such other rules, not inconsistent with this act, as may be necessary 
for the safe keeping and good management of the library, may be adopted by 
the governor and librarian, and kept, together with a catalogue of the books 
in the library for the inspection of those concerned. 

Sec. 17. The librarian shall carry this act into execution, and sue for all pen- 
alties, and for all injuries done to the library under this act, in the name of the 
territory, for the use of the library. 


Sec. 18. This aet to be in force from and after its passage. 
Approved January 4, A. D. 1840. 


CHAPTER 90. 
LAWS. 
AN ACT relative to the time of taking effcct of the laws of the present session. 


SECTION. SECTION. 
1. Time, 4th of July. 2. Act when in force. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all laws of a general nature enacted at [378] the present ses- 
sion of the legislative assembly, shall take effect and be in force from and after the 
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fourth day of July, in the year of our Lord, eighteen hundred and forty-three, 
and not before, unless otherwise specially provided. 


Sec. 2. This act to take effect and be [in] force, from and after its passage. 
Approved February 13, A. D. 1843. 


CHAPTER 91. 
LAWS. 


AN ACT defining the number of copies of the laws of the present session to be published 
and the mode of their distribution. 


SECTION. SECTION. 


1. Number to be printed, and manner 5. Copy to certain territorial officers. 
of doing it. 


2. Distribution to counties. 
3. Clerks of board of commissioners to 


6. Copy to each state and territory in 
the union. 


; deliver to certain persons in office. 7. Residue, disposition of. 
4. To be returned upon resignation, re- 8. Publieation of local laws. 
moval &c., &c. for use of succes- 


SOT. Repealing clause, 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That two thousand five hundred copies of the laws of a general 
nature, enaeted at the present session of the legislative assembly, together with 
all laws of a general nature, ordered to be reprinted by this legislative assembly, 
shall be published in one volume, to be bound after the manner of the volume of 
laws enacted at the first session of the legislative assembly in 1838 and ’9. 


Sec. 2. The said laws shall be distributed as follows, to-wit: to the counties 
of Des Moines, Van Buren, Lee, Dubuque, Henry and Jefferson, each one hundred 
and fifty copies; to the counties of Washington, Louisa, Johnson, Scott, Muscatine, 
Jackson and Linn, each one hundred copies; to the county of Cedar, eighty copies: 
to the counties of Clinton, Jones and Clayton, each seventy-five copies; to the 
county of Delaware, thirty copies; and to the counties of Buchanan [379] and 
Fayette, each fifteen copies; to be deposited with the clerks of the hoards of 
county commissioners of the counties to which they are attached for judicial 
purposes. 


Sec. 3. It is hereby made the duty of the clerks of the boards of commissioners 
of the several counties, in the preceding section mentioned, to deliver upon ap- 
plication, to each of the following officers of his county, one copy of said laws, 
to-wit: each member of the council and house of representatives of the present 
legislative assembly, judge of probate, recorder, county commissioner, sheriff, 
coroner, county treasurer, county surveyor, clerk of the district court, clerk of 
the board of commissioners, three copies for the use of the district court, grand 
jury and bar, each justice of the peace, assessor, constable, collector, one copy 
for the use of the clerk and trustees of each township organized by law, super- 
visor of roads, and the surplus copies (if any) shall be carefully kept by said 
clerk in his office, to be distributed as may be hereafter directed by law; and 
upon the delivery of the laws as aforesaid it shall be the duty of said clerk to 
take a receipt for the same, which he shall file in his office, and in no ease shall 
any person be entitled to more than one copy although he may hold several 
offices. 
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Sec. 4. Upon the expiration of the term of service, resignation, or removal 
from office, of any county officer, it shall be his duty to return to the clerk of the 
board of commissioners, for the use of his successor in office, the laws received 
by him in pursuance of this act; and in case of the death of any such officer, 
the said laws shall be returned as aforesaid by his legal representatives. If any 
such officer or his legal representatives, shall, refuse or neglect for the space of 
three months after the happening of any such vacancy as aforesaid, to return the 
said laws as aforesaid, it shall then be the duty of said clerk to sue for the same 
before any justice of the peace in said county, and he shall recover from any 
such person in default as aforesaid, for the use of said county, the sum of five 
dollars for each copy so detained, with costs of suit: provided, that no person, 
while he continues to hold any office, which entitles its incumbent to a copy of the 
laws as aforesaid, shall be required to return his copy as aforesaid. 

Sec. 5. There shall also be distributed to each of the following named persons 
one copy of said laws, to-wit: the governor of the territory, each judge of the 
supreme court, the clerk of the supreme court, the attorney of the United States 
for the district of Iowa, each district presecutor, the territorial agent, auditor, 
and treasurer, and each justice of the peace appointed and commissioned by 
the governor. K 

[380] Sec. 6. That the secretary of the territory shall transmit one copy of 
said laws to each state and territory of the United States. 

Sec. 7. The residue of the said number of copies of the laws, shall be de- 
posited in the territorial library, subject to be disposed of as may hereafter be 
directed by law. 

Sec. 8. That there shall be published in pamphlet form, one thousand copies 
of the laws of a private and local nature, passed at the present session of the 
legislative assembly, which shall be distributed to the several counties in the ratio 
mentioned in the second section of this act, reserving to be deposited in the ter- 
ritorial library, one hundred copies of said laws. 

Sec. 9. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

Approved February 16, A. D. 1843. 


LIENS 209 


CHAPTER 92. 
MECHANICS LIENS. 


AN ACT relative to mechanics liens, and other purposes. 


SEcTION. SEcTION. 
1. Lien on building, lot, &c., for mate- 7. Defendant not appearing, judgment 
rials and labor. to be given according to justice 
2. Action to be commenced, how and and equity. 
when. 8. Benefit of this act extended to work- 
3. Special execution to be issued. ers in mineral land. 


4. Proceedings under this act before jus- 
tice of the peace. 


5. Summons issued against debtor. 
6. Service of summons. 


9. This act not to affect rights of par- 
ties prior to its passage. 


10. Repealing clause, 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: . 


Section 1. That in all cases hereafter when any contract shall be made be- 
tween the owner of any tract of land, or town lot, or the lessee of any tract of 
land or town lot, with the owner's knowledge or consent, on the one part, and 
any person on the other part, for the erecting or repairing any house, or other . 
building, mill or maehinery, or their appurtenances, or for furnishing labor or 
materials for the pur-[381]-poses aforesaid, and every other person who may have 
furnished materials which may have been used in the construction of such house, 
building, or mill, by agreement, the person who shall, in pursuance of such con- 
traet, have furnished labor or materials for such purpose, shall respectively 
have a lien, to seeure the payment of the same, upon such house or other build- 
ing, mill or machinery, and on the tract of land or lot, on which the same shall 
have been ereeted, in proportion to the labor done or materials furnished ; and the 
owner or lessee of said ground shall not be able to convey the same free from the 
said lien ereated by this aet, nor shall the same be sold by legal process so as 
to avoid said lien; unless upon judgment rendered before such building, mill, 
or repairs, were commenced. 


Sec. 2. When any person shall wish to avail himself of the benefit of such 
lien, he shall commence his action in any court having jurisdiction of the same, 
within one year from the time payment should have been made by virtue of 
any such contract by which such lien shall have been claimed, or within six 
months after the decision of any suit that such person may bring within that 
time, for the debt that may be due for work done or materials furnished in ereet- 
ing such building, mill or machinery, or appurtenaces thereto, and if such suit 
be commenced in the district court, it shall be by bill or petition, describing with - 
common certainty the tract of land, town lot, building, mill, or machinery, upon 
which said lien is intended to be made to operate, and also the nature of the 
contract or indebtedness, with a bill of particulars of his account, which bill or 
petition shall be filed in the clerk’s office of the proper county and docketed by 
the clerk on the common law appearance docket, which shall stand in the place 
of a declaration ; and the plaintiff shall also file a precipe in which he shall state 
the name of his action and the usual order for the clerk to issue a summons. The 
courts trying such causes shall be governed by the same rules of evidence that 
are now observed in suits at law, and give judgment according to the justice 
and equity of the case. 


Sec. 3. The clerk of the court, when judgment has been had under the pro- 
visions of this act, on application, shall issue a special execution, directed to the 
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sheriff of the proper county, describing the property upon which said lien is 
made to operate, and out of which said judgments and costs are to be collected; 
and no other property of said defendant, in any suit as aforesaid, shall be bound 
for the payment of such judgment, unless the claimant shall hold collateral 
security for the payment of the same. 


[382] Sec. 4. Any person wishing to avail himself of the benefit of the lien 
under this act, by suit before a justice of the peace, shall, upon the commencement 
of such suit file an account setting forth with common certainty the property upon 
which said lien is intended to he made to operate, and whether it is for work 
done or materials furnished, and upon trial of such cause the justice of the peace 
trying the same, shall hear the proof, and if it shall appear that the defendant 
in such cause is indebted to the plaintiff, he shall give judgment for the amount 
so due. And on application of the plaintiff said justice of the peace shall give 
a transcript of the judgment, together with a description of property subject 
thereto, and said judgment and description of property so subject thereto, shall 
he filed in the clerk’s office of the proper county in which said judgment shall 
have been rendered, and when filed, it shall have the same effect as a judgment 
of the district court, and execution shall issue in the same manner and have the 
same effect as an execution issued upon a judgment rendered in the district court 
under this act: provided, that either of the parties in such suit shall have the 
same right to appeal, that is, or hereafter may be allowed, from the judgment 
of justices of the peace in other cases. 

Sec. 5. And it is further enacted, that upon filing the bill or petition, or 
account provided for in this act, the clerk of the district court of the proper 
county, or justice of the peace, shall issue a summons against the debtor in the 
usual form, with an endorsement signed by said clerk, justice, or plaintiff, or 
his attorney, stating the nature of the action. 

Sec. 6. That said writ shall be served in like manner as a summons in an 
ordinary suit, upon the person therein named, if to be found in the county, if 
not to be found in the county, then the same notice shall be given as is required 
by law in cases of writs of attachment when the summons has been returned, 
“defendant not found.’’ 

Sec. 7. That upon return of service and failure of defendant to appear, the 
court or justice of the peace shall render judgment according to the justice and 
equity of the case; but if the defendant shall appear he may plead and make de- 
fense as in personal actions for the recovery of debts. 

Sec. & And is it further provided by this act, that when any person is em- 
ployed to work on mineral ground where mineral is found, he shall have all the 
benefit of this aet. and shall have a lien on a sufficient quantity of mineral on 
the lot where he may be employed, [383] to pay him for any just demand which 
he may have in consequence of labor he may have performed on the same. 

Sec. 9. This act shall be so construed as not to affect the rights of parties 
prior to its passage. 

Sec. 10. That ‘‘an act relative to mechanics’ liens and for other purposes,”’ 
approved, December seventeenth, in the year eighteen hundred and thirty-eight, 
and “an act to amend an act relative to mechanics’ liens and for other pur- 
poses," approved, January sixteenth, in the year eighteen hundred and forty, 
be and the same are hereby repealed. 

Approved February 13, A. D. 1843. 
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CHAPTER 93. 


LIMITATION OF SUITS. 
AN ACT for the limitations of suits on penali statutes and criminal prosecutions. 


SEcTION. SECTION. 
1. Actions by informers. By territory. 2. Criminal prosecutions. 


Be it enacted by the Council and House of Representatives of the Territory 
of. Iowa: f 


Secrion 1. That all actions, suits, bills or informations which shall hereafter 
be had, sued, or commenced for any forfeiture on any penal statute made or to be 
made, the benefit whereof is, or shall be by the said statute in whole or in part 
to the person who shall inform and prosecute in his behalf, shall be had, brought, 
sued or commeneed by any person who may lawfully pursue the same as afore- 
said, within one year from the commission of the offenses, and not afterwards, 
and in default of sueh pursuit, then the same shall be had, brought, or prose- 
euted by the territory at any time within two years from the commission of 
all such offenses, and not afterwards, and any indictment, complaint, or informa- 
tion of any offense against such statute aforesaid, shall hereafter be made and 
proseeuted within two years limited as aforesaid, and not afterwards. 

Src. 2. That all prosecutions for offenses except treason. murder, arson, 
burglary, kidnapping, horse stealing, and forgery, shall be instituted within two 
years next after the offense charged may have been committed, and not after: 
provided, that if the person charged, or [384] against whom such prosecution may 
be instituted, shall not have been an inhabitant or usually a resident of this ter- 
ritory, within and during the said term of two years, said prosecution may be 
instituted any time within two years next after such person may have become 
an inhabitant or usually resident of this territory: and further provided, that 
all prosecutions that shall be hereafter commenced for offenses, except treason, 
murder, arson, burglary, kidnapping, horse stealing, and forgery, committed 
hefore the organization of this territory, to-wit: before the fourth day of July, 
in the year eighteen hundred and thirty-eight, shall fail and be utterly null and 
void. 

Approved January 7, A. D.1840. 


272 LIMITATION OF SUITS 


CHAPTER 94. 


LIMITATION OF SUITS. 


AN ACT for the limitation of actions, and for avoiding vexatious law suits. 


SEcTION. SECTION. 
1. Limitation of actions, detinue tres- 7. Certain actions to be brought with- 
pass, trover, etc., etc. in twenty years. 
£c Df assault and battery: 8. Absence not to be accounted in cer- 
3. Slanderous words and malicious tain cases. 
prosecutions. 


9. Effect of reversal of judgment on 


4. Debt or covenants for rent, etc. writ of error. 


5. Judgment revived. ; 
6. Right of entry when barred. 10. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all actions of trespass, detinue, trover, and replevin, for 
taking away goods and chattels, all actions for the arrearages of rent due on a 
parole demise, and all actions of account, and upon the case, except actions for 
slander and malicious prosecutions, and such actions as concern the trade of 
merchandise between merchant and merchant, their factors or agents, shall be 
commenced within five years next after the cause of action shall have accrued, 
and not after. 


` Sec. 2. That all actions of trespass, for assault and battery, wounding and 
imprisonment, or any of them, shall be commenced within two [385] years next 
after the cause of such action shall have accrued, and not after. 


Sec. 3. That every action on the case for slanderous words, shall be com- 
menced within one year next after the words spoken, and not after. And every 
action for malicious prosecution shal! be commenced within two years next after 
the cause of action shall have accrued, and not after. 


Sec. 4. That every action of debt or covenant for rent or arrearages of rent, 
founded upon any lease, under lease, or every action of debt on account, founded 
upon any single or penal bill, promissory note, or writing obligatory, for the 
direct payment of money or the delivery of property, or the performance of 
covenants, or upon any award under the hands and seals of arbitrators for the 
payment of money only, and every action of assumpsit shall be commenced 
within six years after the cause of such action shall have accrued, and not after; 
but if any payment shall have been made on any such lease, single bond or penal 
bill, promissory note, writing obligatory, or award, within er after the said 
period of six years, then an action instituted on such lease, single or penal bill, 
promissory note, writing obligatory, or award, within six years after such pay- 
ment, shall be good and effectual in law, and not after. 

Sec. 5. That judgment in any court of record in this territory may be re- 
vived by scire facias, or an action of debt may be brought thereon within twenty 
years next after the date of such judgment, and not after. 

Sec. 6. That no person who now hath or hereafter may have any right of entry 
into any lands, tenements or hereditaments, shall make an entry but within 
twenty years next after such right shall. have accrued, and such person shall 
be barred from any entry afterwards. 

Sec. 7. That every real, possessory, ancestoral or mixed action, or writ of 
right, or action of ejeetment brought for the recovery of any lands, tenements 
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or hereditaments, shall be brought within twenty years next after the right or 
title thereto or cause of such action accrued, and not after: provided, that in 
the foregoing cases in this section mentioned, the person or persons who shall 
have right of ‘entry, title, or cause of action is, are, or shall be at the time of 
such right of entry, title, or cause of action under the age of twenty-one years, 
insane, feme covert, or beyond the limits of this territory, such person or persons 
may make such entry, or institute such action, at any time [386] within twenty 
years after the removal of such disability, and not afterwards. And that in all 
cases, in the former sections of this act mentioned, when the person or persons, 
who shall have the cause of action, is, are, or shall be, at the time of such cause 
of action, under the age of twenty-one years, insane, or feme covert, such person 
or persons may institute such action at any time within the period limited in 
said former sections, after the said disabilities shall cease, and not afterwards. 

Sec. 8. That if any person or persons against whom there is, or shall be, any 
cause of action, as specified in the preceding sections of this act, except real or 
possessory actions, shall be out of this territory, at the time of the cause of such 
action accruing, or any time during which a suit might be sustained on such 
cause of action, then the person or persons who shall be entitled to such action, 
shall be at liberty to bring the same against such person or persons after his, 
her, or their return to this territory, and the time of such person’s absence shall 
not be accounted or taken as part of the time limited by this act. 

Sec. 9. That if in any of the said actions, specified in any of the preceding 
sections of this act, judgment be given for the plaintiff, and the same be re- 
versed by writ of error, or upon appeal, unless a verdict pass for the plaintiff, 
and upon matter alleged in arrest of judgment, the judgment be given against 
the plaintiff, or if the plaintiff be nonsuited, then if the time limited for bringing 
such action shall have expired during the pendency of such suit, the said plain- 
tiff, his or her heirs, executors or administrators, as the case shall require, may 
commence a new action within one year after such judgment is reversed or given 
against the plaintiff, and not after. 

Sec. 10. That an act for the limitation of actions, and for avoiding vexatious 
law suits, approved January 25, 1839, be and the same is hereby repealed. 

Approved February 15, A. D. 1843. 


[387] CHAPTER 95. 


PURCHASE OF LANDS. 


AN ACT to make certificates of purchase of lands, from any register or receiver of any 
land office in this territory, evidence of title in the purchaser. 


SECTION. SECTION. 


1 Nature of action, in which receipt to 2. Act when in force. 
have same effect as patent. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That in any action of trespass, quare clausum fregit, action of 
right, or other actions at law, or in equity, in which the title to, or possession, 
or right of possession, of lands or tenements, may come in question, now or here- 
after pending in any court of this territory, or before any justice of the peace, 
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the usual duplicate receipt of the receiver, or the certificate of the register, of 
the proper land office, shall be sufficient prima facia evidence of title, or of 
right of possession, (as the case may require,) in the person mentioned in such 
certificate or receipt, as the purchaser of such lands or tenements, or in the as- 
signee of such receipt or certificate, as the case may he, to support such action; 
and such certificate shall have the same effect in establishing a possession in law 
as is given to a deed of conveyance or a patent. 


Sec. 2. This act to take effect and be in force from and after its passage. 
Approved February 10, A. D. 1842. 


CHAPTER 96. 


MILITIA. 


AN ACT to organize, discipline, and govern the militia of this territory. 


SECTION. SECTION. 
1. Militia arranged. 15. Who to have custody of arms and 
2. Separate battalions. accoutrements. 
3. Officers. 16. When commanding officers of com- 


4. Appointed by governor and council, panies to make returns. 


[388] 5. Officers appointed without con- 17. When commandants of regiments to 
sent of council. make returns. 


6. Who shall be enrolled. 18. Returns to be made to adjutant gen- 
1; he to make returns to com- 
7. Commander in chief may alter divi- eral; 
sions, brigades, bounds of regi- mencer in chief, his compensa- 
ments, &c. onm 


19. Fines to be imposed for certain acts. 


8. - Artillery, ight infantry and dragoon 
companies. 20. Court nfartial for trial of absent 
9. When militia to rendezvous by com- officers. 
panies. 21. Court martial for trial of absent pri- 
vates, etc. 


10. Officers of company and staff to ren- 
dezvous, regimental and battalion 22. Fines, how collected and applied. 


musters, etc. 23. Compensation of musicians. 

11. Officers and privates to appear with 24. Colors and musical instruments to 
arms. : be furnished. 

12. Books of tactics to be provided. 25. Militia to be called out in cases of 

13. Militia to be reviewed. invasion or danger thereof. 

14. Duty of brigade inspectors and their 26. Persons exempt from military duty. 
compensation. 27. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: : 


Secrion 1. That immediately after the passage of this aet, the militia of this 
territory shall be arranged into divisions, brigades, regiments, battalions and 
companies. It shall consist of infantry, or district companies, light infantry, 
riflemen, artillery men, and dragoons, or mounted riflemen. There shall be 
three divisions, as follows, viz: the counties of Lee, Van Buren, Jefferson, Henry 
and Des Moines, shall form the first division. The counties of Louisa, Slaughter, 
Keokuk, Johnson, Linn, Cedar, Scott, and Muscatine, shall form the second 
division. And the counties of Clinton, Jones, Jackson, Dubuque, Clayton, Dela- 
ware, Fayette, Buchanan, and Benton, shall form the third division. A division 
shall consist of not less than two, nor more than three brigades; a brigade shall 
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consist of not less than two, nor more than five regiments: a regiment shall con- 
sist of not less than five, nor more than ten companies, two of which shall be 
light infantry or riflemen; each company shall consist of not less than thirty, nor 
more than one hundred men, exclusive of commissioned officers. 


Sec. 2. That whenever a county or district of country is distant, or so de- 
tached that, in the opinion of the governor, it would be inconvenient for the 
persons residing therein, to helong to an organized regiment, [389] they shall he 
organized as a separate battalion, under the command of a major, and be subject 
t^ the same rules and regulations, in all respects, that regiments are subject to. 


SEC. 3. That to a division there shall be one major general; to a brigade one 
brigadier general; to a regiment one colonel, one lieutenant colonel, and one 
major; to a company of infantry, light infantry, and riflemen, there shall be one 
captain. one first lieutenant, and one second lieutenant; to a company of artillery 
men, and dragoon or mounted riflemen, there shall be one captain, one first lieu- 
tenant, one second lieutenant, and one third lieutenant. All commissioned offi- 
cers, (except those of the light infantry and rifle corps,) and staff officers, shall 
he clothed, armed, and accoutred, as the commander-in-chief may direct. 


Sec. 4. That the governor, with the advice and consent of the legislative 
council, shall appoint and commission all the officers provided for in the pre- 
ceding section. 


Sec. 5. That the commander-in-chief may appoint, during his pleasure, four 
aids, with the rank of colonel; a major general may appoint during his pleasure, 
two aids. with the rank of major: a brigadier general may appoint, during his 
pleasure, one aid, with the rank of captain. The governor shall appoint and com- 
mission, one adjutant general, one commissary general, and one quartermaster 
general, each with the rank of brigadier general, and to each brigade a brigade 
inspector, with the rank of major. The commandant of each regiment, and sep- 
arate battalion, shall appoint, during his pleasure, one adjutant, one quarter- 
master, and one paymaster, each with the rank of lieutenant, also one surgeon, 
and one surgeon’s mate, one drum major, one fife major, and one sergeant major. 
The captain or commanding officer of each company shall appoint, during his 
pleasure, four sergeants, one of whom shall be clerk of the company, four cor- 
porals, and two musicians. 


Sec. 6. That the captain or commanding officer of each infantry or district 
company shall, by his clerk, enroll all free white male persons, between the ages 
of eighteen and forty-five years, residing, or from time to time coming to reside, 
within the bounds of his beat, or company district, except such as are hereinafter 
excepted. 


Sec. 7. That the commander-in-chief shall have power and authority to in- 
erease or diminish the number of divisions and brigades, and to alter and arrange 
the boundaries thereof, and to divide, annex, and eonsolidate them as he may, 
from time to time, deem necessary, having regard, however, to the provisions 
of the first section of this act. And, [390] in like manner, the brigadier general 
may, with the approbation of the major general, divide, annex, or alter the bounds 
of any of the regiments, or separate battalions, under his command; and the 
commanding officer of a. regiment, or separate battalion, with the approbation 
of the brigadier general, may divide, annex, or alter the bounds of the companies 
under his command. ` 


Sec. 8. That there shall be within each brigade district, and attached to 
said brigade, one company of artillery, and one company of dragoons or mounted 
riflemen, to be composed of volunteers; they shall be organized, clothed, armed. 
and accoutred, in all respects, as such corps in the service of the United States 
are, unless the commander-in-chief shall otherwise direct. There shall be within 
each regimental district, and attached to said regiment, two companies of light 
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infantry or riflemen; they shall be composed of volunteers, and the light in- 
fantry shall be organized, clothed, armed, and equipped, as the infantry in the 
army of the United States are, for the time of being, unless the brigadier general 
shall otherwise order and direct. The riflemen shall be clothed, armed, and 
equipped as the brigadier general may direct. . 


Sec. 9. That the militia, for the purpose of improving in martial exercise, 
shall rendezvous, by eompanies, in their respective districts, on the first Saturdays 
in the months of May and September, in each year, at ten o’clock in the forenoon 
of said days. The place of meeting shall be designated by the captain or com- 
manding officer, by putting up, or causing to be put up, at least four written 
or printed advertisements, in the most publie places in his district, ten days 
before the day of meeting. Captains or commanding officers of volunteer com- 
panies shall, in like manner, give notice of the place of the meeting of their 
respective companies twelve days previous to said .day. 


SEC. 10. That on the last Saturday of the month of August, in every year, 
the colonel or commanding officer of each regiment, and separate battalion, shall, 
by written or printed advertisements, put up or distributed, fifteen days before 
said day, call out all company and staff officers under his command, to rendez- 
vous at some convenient and suitable place, where they shall be formed and 
drilled in company order, by the commandant. And at said rendezvous the 
commandant shall give to the officers public notice of the place where the regi- 
ment or battalion shall meet, which place shall be within his district, and the 
time as follows, viz: the first regiment, or the one lowest in number in each 
brigade, shall meet at ten o’clock in the forenoon, on the first Monday in October, 
and the next lowest in number shall meet on the [391] next day, and so on, in nu- 
merical order, until all shall have met. The captain or commanding officers of 
companies shall then, within proper time, give notice of the intended regimental 
or battalion parade, in the same manner as they are directed by the preceding 
section to do in ease of company rendezvous. Each regiment, and separate 
hattalion, shall assemble in the month of October, as aforesaid, for the purpose of 
drill and parade, at such place as the commandant may appoint and direct. And 
at such drill and parade as many evolutions shall be performed as circumstances 
and the nature of the case will permit ; provided, that, at the parades provided for 
by this and preceding sections, the militia shall not be kept under arms longer 
than three hours at any one time. 

Sec. 11. That it shall be the duty of every non-commissioned officer and pri- 
vate, who owns a rifle, musket, or firelock, to appear with it in good order at 
every parade. 2 

Sec. 12. That in order to insure uniformity in the organization, discipline, 
and government, of the militia of this territory, it shall be the duty of the com- 
mander-in-chief, from time to time, to provide, at the expense of the territory, 
such hooks of instruction as are, or may be, preseribed for thé use of the army 
or militia of the United States, and furnish each commissioned officer with a copy. 
And each officer shall preserve and keep said book or books in good order, and 
hand them over to his successor in office. 

Sec. 18. That the commander-in-chief, or the major general, may review the 
militia at his pleasure. It shall be the duty of the brigadier generals to review 
at least one regiment, under their respective commands, every year. 

Sec. 14. That it shall be the duty of the brigade inspectors to attend to the 
regimental and battalion parades of the militia, composing the brigade to which 
they respectively belong, during the time of their being under arms, to inspect 
the arms and accoutrements of the different corps, superintend their exercise and 
manceuvres, and to see that the same system of discipline is uniformly used by 
every officer in the brigade, and that it be the same which is used for the time 
being in similar corps in the army of the United States, or such as is directed to 
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be used in the militia by the government of the United States. And it shall be 
the duty of the brigade inspectors to attend particularly to the dress, arms, 
and accoutrements of the volunteer companies, and also to the horse and equip- 
ments of the dragoons or mounted rifle men. The brigade inspectors shall, one 
month previous to the meeting of the legislative assembly, make full and com- 
plete returns to the adjutant gen-[392]-eral, of the actual condition of the arms 
and accoutrements of the several corps, and of every other thing which in his judg- 
ment may relate to the government and the general advancement of good order 
and military discipline. Each brigade inspector shall be allowed the sum of 
eight dollars for each regiment, or separate battalion, by him inspected and 
returned, agreeably to.this section, and twenty dollars additional, in full, for 
defraying traveling and contingent expenses, which shall be paid out of any 
money in the territorial treasury not otherwise appropriated. 


Sec. 15. That the commissary general shall, under the order of the com- 
mander-in-chief, have the custody and direction of all arms belonging to this 
territory, and shall annually report to the commander-in-chief, and legislative 
assembly, the condition of the same. He shall, under the orders of the governor, 
lend the arms and accoutrements to the officers of any volunteer company having 
twenty men in uniform. It shall be his duty to take the bond of the officers, 
with suffieient security, for the preservation and prompt return of said arms 
and accoutrements, when called for. And in order to enable the commissary 
general to comply with this section, it shall be the duty of the captain or com- 
manding officer of each company, which shall have obtained arms and accoutre- 
ments as aforesaid, to report to him annually, or oftener if required, the exact 
condition of said arms and accoutrements. 


Sec. 16. That the captain or commanding officer of each company of infantry, 
light infantry and riflemen, shall annually, six weeks before the annual meeting 
of the legislative assembly, make a full and complete return to the colonel or 
commandant of the regiment or battalion to which he belongs, of the names of 
all the officers, non-commissioned officers, musicians and privates, belonging to 
his company, also the dates of the commissions and place of residence of the 
officers, the number and kind of arms and accoutrements belonging to, or in 
the possession of the members of his company. The captains of the companies 
of artillery and dragoons, or mounted riflemen, shall, at the same time, make 
similar returns to the adjutant general. 


Sec. 17. That the colonels or commandants of regiments and separate bat- 
talions, on receiving the annual returns from the captains, shall, one month 
previous to the annual meeting of the legislative assembly, consolidate them, and 
make a return thereof to the adjutant general. They shall also, at the same time, 
give a local description and the [393] bounds of each company district composing 
the regimental or separate battalion district, which they command. 


Sec. 18. That the adjutant general shall receive, and file in his office, all re- 
turns directed by law to be sent to him; he shall enter in a-book, to be kept for 
that purpose, a local description of the companies, regiments, brigades and di- 
visions ; he shall keep a roster of the officers of the militia, containing their names, 
dates of commissions, their rank, and corps to which they belong, also the di- 
vision, brigade, regiment and company to which they are attached. He shall 
annually, previous to the meeting of the legislative assembly, make a return 
to the commander-in-chief, and forward a duplicate thereof to the president of 
the United States; said return shall show the strength and condition of the 
different corps, and the number and quality of the arms and accoutrements. 
The adjutant general shall be allowed and paid one hundred and fifty dollars, 
annually, for book stationery, and in full for all his services as such, payable 
quarterly out of any money in the territorial treasury not otherwise appro- 
priated. : 
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Src. 19. That if any commandant of a regiment, separate battalion, or com- 
pany, shall refuse or neglect to give the proper notice for calling out the militia 
under his command, as required by the ninth and tenth sections of this act, he 
shall be tried by a court martial, and fined at the discretion of the court in a 
sum not exceeding twenty dollars. And every person, subject to do duty under 
the provisions of this act, who shall be absent, except in case of the sickness of 
himself or family, or if present, ‘shall refuse or neglect to answer to his name, 
and to do duty, or who shall leave his post or quit the ranks without leave, shall 
be tried by a court martial and fined, if a colonel, not more than twenty dollars, 
nor less than five dollars; if a lieutenant colonel, or major, not more than fifteen 
dollars, nor less than five dollars; if a captain, not more than ten dollars, nor 
less than five dollars; if a lieutenant, not more than six dollars, nor less than 
three dollars; if a non-commissioned officer, musician, or private, not more than 
three dollars, nor less than two dollars. That every commissioned officer, who 
shall be guilty of disobedience of orders, neglect of duty, disrespect towards a 
superior officer, or any other unofficer-like conduct, shall be arrested and tried 
by a court martial, and fined in any sum not exceeding one hundred dollars, and 
may be suspended or cashiered, at the discretion of the court martial. If a non- 
commissioned officer, musician or private, shall be guilty of disobedience to 
orders, or disrespect to an officer during the course of the hours of parade, he 
shall be arrested and kept un-[394]-der guard during the balance of the three 
hours and afterwards tried by a court martial, and fined not less than five dollars 
nor more than twenty dollars. If any person, whether officer, non-commissioned 
officer or private, or whether belonging to the militia of this territory or not, 
shall appear at any parade, wearing any personal disguise or other unusual or 
ludicrous article of dress, or any arms, weapons, or other implements, not re- 
quired by law, and calculated to excite ridicule, or to interrupt the orderly and 
peaceable discharge of duty by those under arms, he shall be arrested and kept 
under guard the balance of the three hours of parade, and be tried by a court 
martial, and fined not more than twenty dollars, nor less than five dollars. 


Sec. 20. That the colonel or commanding officer shall, on the day of the regi- 
mental or battalion parade, make a list of the field officers, staff officers and 
company officers, who are absent without special leave, and also a list of those 
(if any) who have been guilty of any offense mentioned in the preceding section, 
and he shall, within ten days thereafter, forward the list. with the charges and 
specifications, to the brigadier general, unless the brigadier general be charged 
with some offense, in that case the list and charges and specifications shall be 
forwarded to the major general. The major general, or brigadier general on re- 
ceiving the aforesaid list, shall detail a court martial to meet at some suitable 
and convenient place within twenty days thereafter. And such courts martial 
shall be constituted, and all their proceedings shall be conducted, as courts 
martial for the trial of officers of similar grade are by the rules and regulations 
of the army of the United States for the time being, except only that the mem- 
bers may sit without being dressed in uniform. The proceedings of the court 
shall be immediately transmitted to the commander-in-chief for his approval or 
rejection. 

Sec. 21. That at each and every parade, either company, battalion, or regi- 
mental, the captain or commanding officer of each company shall keep a correct 
list of the non-commissioned officers, musicians and privates, who are absent 
without special leave, and on the last parade day, in each and every year, he shall 
detail a court martial for the trial of all who shall have been absent as aforesaid ; 
or who shall have been guilty of any offense in the course of the current year. 
Said court martial shall consist of one commissioned officer, and four privates, 
the commissioned officer shall preside, and in case of a tie he shall decide. The 
president of a court martial shall have power and authority to swear and examine 
witnesses. If the commissioned officer be absent on the day of the court martial, 
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the officer who detailed the court shall imme-[395]-diately supply the vacancy, hy 
the appointment of another member of the company, whether officer or private. 
And a report of said absence shall be made to the commandant of the regiment, 
and the absentee shall be tried by a court martial, and fined in like manner 
as if he had been absent on the day of the regimental parade. And if any one 
of the privates be absent, the vacancy shall be immediately filled, and the ab- 
sentee fined as though he had been absent on a parade day, without leave and 
without excuse, but he may appeal to the colonel of the regiment, who shall hear 
the cause and determine it equitably. 


Sec. 22. That it shall be the duty of the president of each and every court 
martial held under the authority of this act, immediately after court rises, to 
make out a return to the clerk of the commissioners’ court, of the name of each 
of the persons fined, and the amount of each fine. The said return shall be 
made to the clerk in the county in which the person fined resides, and the clerk 
shall include said fines in the list of taxes, and they shall be collected in the same 
manner, by the same collectors, with the same fees and costs, and be applied 
in the same manner, as other taxes for county purposes are for the time being 
collected and applied. 


Sec. 23. That each drum major and fife major shall be allowed and paid two 
dollars for each day that they are employed on field days and officers’ drills, 
and each drummer, fifer, and bugler, shall be allowed and paid one dollar for 
each day that they are employed, under the provisions of this act. 


Sec. 24. That the field officers of each regiment, and the commissioned officers 
of each company, shall furnish their respective commands with a stand of colors, 
and the necessary instruments of music. Each captain shall appoint the most 
efficient of the non-commissioned officers, color bearer, and the field officers, on 
the day of the regimental parade, shall select the most efficient color bearer 
on that day. The commandants of regiments and companies shall have power 
and authority to draw on the county treasurer, of the county in which they re- 
spectively reside, for the amount by them expended in the purchase of colors 
and instruments of music, and also for the per diem herein allowed for the pay 
of musicians. And the treasurer is hereby authorized and required to pay it 
out of any money in the treasury not otherwise appropriated: provided, that a 
stand of colors for a regiment shall not cost more than thirty dollars, and a stand 
for a company, not more than fifteen dollars. 


Sec. 25. That it shall be lawful for any commissioned officer, when- [396]-ever, 
and as often as any invasion or imminent danger thereof, may come to his knowl- 
edge, to order out the militia, or any part thereof under his command, for the 
defense of the territory. He shall immediately give notice thereof, detailing all 
the circumstances, to the commander-in-ehief, and the commander-in-chief shall, 
on all occasions which to him may seem to require it, have full power and au- 
thority to call out any portion of the militia, either by draft, by the acceptance 
of volunteers, or en masse. 


Sec. 26. And be it further enacted, that the following designated officers and 
persons be and they are hereby exempted from militia duty, viz: the members 
of the executive. legislative and judiciary departments of the government of the 
United States, and their respective officers, all eustom house officers and their 
clerks, all postmasters and mail carriers actually employed in the care and con- 
veyance of the mail of the United States, all ferrymen on post roads, the secre- 
tary of the territory, the members and officers of the legislative assembly during 
its session, and fourteen days before and after each session, ministers of the 
gospel of every denomination, who prove to the commandant of the company, in 
whose beat or precinct they reside, that they have been regularly ordained or 
licensed, and are now in full communion with their respective churches, and 
no others. 
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Sec. 27. That all laws contrary to the provisions of this act are hereby re- 
pealed, and that this act take effect from and after its passage. 


Approved January 4, A. D. 1839. 
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TITLE I. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcrioN 1. That all able bodied free white male inhabitants, between the 
ages of eighteen, and forty-five years, resident in this territory, and not ex- 
empted from serving in the militia by the laws of the United States, or of this 
territory, are subject to military duty within this territory. 


Sec. 2. In addition to the persons exempted by the laws of the United States, 
the following persons shall be exempt from military duty. 


1. The secretary of the territory. 


2. 'The members of the legislature, and its officers, during the session thereof, 
and fourteen days before and after each meeting. 

3. Ministers and preachers of the gospel, teachers in all colleges. 

4. Officers hereafter to be commissioned, who shall serve as such in the militia 
of this territory, or in that of one of the United States, for the space of five years; 
but no such officer who may have served in the militia of this territory, shall be so 
exempt unless by his resignation, after such term of service duly accepted, or 
in some other law-[400]-ful manner he shall have been honorably discharged 
from his commission. 

5. Every non-eommissioned officer, musician and private, of every uniform 
eompany raised, or hereafter to be raised, who has uniformed himself, or shall 
hereafter uniform and equip himself, and whose term of service in such com- 
pany shall have amounted, or shall amount to ten years from the time of his en- 
rollment therein, shall be exempt from military duty, except in cases of insur- 
rection or invasion. 

6. If any member of such company, who shall have been regularly uniformed 
and equipped, shall, upon his removal out of the district of such company, or 
upon the disbandment thereof, enlist into another uniform company, and uni- 
form and equip himself therefor, and serve in the same, whenever the whole 
time of his service in such companies, computed together, shall amount to ten 
years, he shall be exempt from military duty, in like manner, as if he had served 
for the whole period in the company in which he was first enrolled. 
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7. Every person actually employed by the year or season on board any vessel, 
or in the merchant service or coasting trade in this territory, all firemen attached 
to supply engines, and all other firemen belonging to any company in any city or 
village in this territory, not exceeding twenty-four (24) in number, attached to 
a fire engine, unless, in cases otherwise specially provided, shall be exempt from 
military duty, and also all ferrymen actually employed on post roads, not ex- 
ceeding two in number, to each ferry, except in cases of war, insurrection or 
invasion. 


TITLE II. 


Of the appointment of militia officers and the tenor of their offices. 


Section 1. The officers of the militia shall be appointed in the manner pre- 
scribed in the seventh section of the ‘‘act of congress, establishing the terri- 
torial government of Iowa,” and shall hold their commissions without limitation 
of time, subjeet however to be revoked and determined by the governor of the 
territory for the time being at his pleasure. 

Sec. 2. The commander-in-chief shall appoint his own staff. 


Sec. 3. Major-generals,"brigadier-generals, and commanding offi-[401]-cers of 
regiments. or separate battalions, shall appoint the staff officers of their respective 
divisions, brigades, regiments or separate battalions. 

Sec. 4. No commissioned officer can be removed, except by the governor, or 
by the decision of a court-martial pursuant to law. 


Sec. 5. Sergeant-majors, quarter-master sergeants, sergeant-standard-bearers, 
drum-majors, fife-majors, and trumpet-majors, shall be appointed by the com- . 
manding officer of the regiment or separate battalion to which they shall belong, 
by warrant under the hand of such commanding officer, and shall hold their office 
during his pleasure. 


Sec. 6. Whenever the office of any commissioned officer in the militia, except 
those of the staff, shall become vacant, the commander-in-chief shall have power 
to fill the same, which appointment shall continue until the last day of the next 
succeeding session of the legislative assembly. 

Sec. 7. Every officer, duly commissioned, shall within twenty days after his 
commission shall be tendered to him, or within twenty days after he shall be 
personally notified that the same is held in readiness for him, by any superior 
officer, take and subscribe an oath to support the constitution of the United 
States of America, and well and faithfully discharge the duties of his said office; 
and in case of neglect or refusal to take such oath within the time mentioned, 
he shall be deemed to have resigned said office, and a new appointment shall be 
forthwith made to fill his place. The neglect or refusal of an officer appointed 
to take such oath, shall be no excuse for neglect of duty until another shall be 
duly commissioned in his place. 

Sec. 8. Every commissioned officer shall take and subscribe such oath before 
a judge of some court of record in this territory, clerks of courts, notaries 
public, justice of the peace, or some general or field officer, who having pre- 
viously taken it himself, is hereby authorized to administer the same. 

Sec. 9. A certificate of the oath, shall be endorsed by the officer administering 
the same, on the commission, and no fee shall be received for administering any 
such oath or endorsing such certificate. 


Sec. 10. All non-commissioned officers of companies shall be appointed by 
the commandants of their respective companies, but shall not be removed except 
.by the approbation of the commandant of the regiment, or separate battalion 
to which the said company may belong. 
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Sec. 11. The commanding officers of brigades may accept the resignations 
of all commissioned officers in their respective brigades; but no resignation of 
any captain or subaltern shall be accepted until the same [402] shall have been 
approved of by the commanding officer of the regiment to which the officer so 
resigning may belong. No officer shall be permitted to resign his, commission 
who shall be under arrest or shall be returned to a court martial for any de- 
ficiency or delinquency, and no commanding officer of a brigade, regiment or 
separate battalion, shall approve or accept any resignation, unless the officer 
tendering the resignation shall furnish satisfactory evidence that he has de- 
livered all moneys in his hands, as such officer, and all books and other property 
of the territory, in his possession, to his next superior or inferior officer, or to 
the officer authorized by law to receive the same. 


` Sec. 12. The commanding officer of a brigade, on accepting any resignation, 
shall forthwith communicate the same to the commander-in-chief; also to the 
commandant of the regiment to which the officer resigning may belong; and if 
any such officer be a subaltern, he shall also communicate the same to the com- 
mandant of his company. 


Sec. 13. The commander-in-chief may accept the resignation of any officer 
whose resignation the commanding officer of a brigade is not authorized to 
accept, and he may also accept the resignation of any officer whose resignation 
the commanding officer of his brigade shall have refused to accept, and cause 
such vacancies to be filled without delay. 


Sec. 14. Every officer who shall remove out of the bounds of his command, 
or who shall be absent from his command twelve months, without leave of the 
commanding officer of his Brigade or regiment, shall be considered as having . 
vacated his office. 


Sec. 15. The commissioned officer who shall receive a commission for any 
subordinate officer, shall, within thirty days thereafter, give notice thereof in 
writing, by mail or otherwise, to the person entitled to it. 


TITLE III. È 


Of the enrollment of persons subject to military duty. 


Section 1. The commanding officer of each company of infantry shall, from 
time to time, enroll all persons within the limits of his company, who may be 
subject to military duty, and shall without delay notify such persons of their 
enrollment. | qu the] 

Sec. 2. Every notice or warning, to a person so enrolled, to attend a com- 
pany, battalion, or regimental muster or training, pursuant [403] to the pro- 
visions of this act, shall be deemed a legal notice of his enrollment. 

Sec. 3. Every person duly enrolled, shall be provided, within six months 
from and after he shall be duly notified of his enrollment, with arms, accoutre- 
ments, and ammunition, agreebly to the directions of the laws of the United 
States. 

Sec. 4. The age and ability to bear arms, of every person so enrolled, shall 
be determined by the commandant of such company, subject to an appeal to 
the commanding officer of the regiment; but the decision of neither of these 
officers shall prevent a court-martial from determining whether such person 
was duly enrolled. 

SEC. 5. Persons claiming to be exempted from enrollment, by reason of 
inability to bear arms, may produce the certificate of a surgeon or surgeon’s 
mate, as evidence of such inability; but it shall not be lawful for the surgeon 
giving the same to take any fee or reward therefor. 
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Sec. 6. All tavern keepers, keepers of boarding houses, persons having board- 
ers in their families, and house-keepers, upon their being thereto requested by 
the commanding officer of the company, within the district of which they reside, 
shall give to such commanding officer a true account of all persons lodging or 
boarding with them, and of their names, if known, to the end that such persons 
as are liable to do military duty may be enrolled according to law. 

Sec. 7. If any person of whom such account is so demanded, shall refuse to 
give an account, he shall forfeit and pay ten dollars for every individual name 
that may be refused, omitted, concealed, or falsely stated, to be recovered by the 
commanding officer of the regiment for the use of his regiment. 

Sec. 8. Every commandant of a company may enroll, as musicians, in his 
eompany, at least two and not more than five persons, residing in his district, 
who are desirous to be so enrolled. 

Sec. 9. The persons so enrolled shall perform the duty of musician in such 
eompany, instead of serving as privates therein, and shall respectively be en- 
titled to the same privileges and exemptions as non-commissioned officers and 
privates in uniform companies, and shall be subject to the same fines and penalties 
for the non-performance of heir duty, as non-commissioned officers are liable to 
for absence from parade. 

Sec. 10. No such musician, after being enrolled, shall enlist into another 
company, without the written consent of the commanding officer of the company 
to which he belongs. 


[404] Of the organization, uniform, and discipline of the militia. 


Section 1. The organization of the militia in divisions, brigades, regiments, 
battalions, and companies shall be conformed to the provisions of the laws of 
the United States. 

Sec. 2. Subject to such laws the commander-in-chief may arrange, alter, 
divide, annex and consolidate the divisions, brigades, regiments, battalions and 
companies, in such manner as, in his opinion, the proper organization of the 
same shall require. 

Sec. 3. The commanding officer of each brigade, with the approbation of 
the commanding officer of his division, may divide, annex, or alter the bounds 
of the several regiments, or separate battalions, under his command; and in 
all cases of alteration in the bounds of any regiment, that part containing the 
major part of the companies of any one regiment shall retain its name, number 
and rank. The commanding officer of each regiment or separate battalion, with 
the approbation of the commanding officer of his brigade, may divide, annex, 
or alter the bounds of the several companies under his command. 

Sec. 4. All such alterations shall be forthwith reported to the eommander- 
in-chief, and remain in force until he shall otherwise direct. 

Sec. 5. Every officer rendered supernumerary by any consolidation or alter- 
ation of regiments, separate battalions or companies, shall be deemed to have 
resigned his commission, unless he shall have given written notice of his inten- 
tion to retain his rank in the line, to the commanding officer of the brigade to 
which he belonged, within thirty days after such consolidation or alteration 
shall be published in general orders. 

Sec. 6. Supernumerary officers shall equip themselves, and those under rank 
of colonel shal! attend the parades and drill trainings of the officers and non- 
commissioned officers. 

Sec. 7. Whenever thirty persons, subject to military duty, associate together 
for the purpose of forming a company of mounted riflemen, infantry or ar- 
tillery, by and with the consent of the commanding officer of their regiments, 
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shall apply to the commander-in-chief to be organized as such, the commander- 
in-chief may so organize them, and such persons as a majority of the applicants 
shall have designated in their application shall be commissioned as the officers 
of such company. All artillery companies organized under the provisions of 
said act shall [405] be liable to do military duty in the same manner as volunteer 
riflemen until they shall be provided with a suitable piece of artillery. 


Sec. 8. Every commanding officer of a regiment, before he shall consent to 
any such application, shall require satisfactory evidence that the persons making 
the same intend in good faith to serve when organized, and that they are of 
sufficient ability to equip themselves according to law. 


Sec. 9. Every company of artillery. riflemen, light infantry, or mounted 
riflemen, which shall not at any annual inspection and review have at least 
thirty privates mounted, or armed and equipped as the law directs, shall be 
immediately reported by the inspector, or officer acting as such, to the command- 
ant of the brigade to whom such company belongs. 


Sec. 10. If thirty privates shall not so appear at such inspection and review, 
the inspector shall require proof that there are privates belonging to such com- 
pany properly mounted, or armed and equipped, sufficient to complete the 
whole number of thirty; such proof may be made by the certificate on honor of 
a commissioned officer or by the oath of a non-commissioned officer or private. 


Sec. 11. The commandant of a brigade to whom a company shall be reported 
as deficient in number shall thereupon disband the same in orders, unless he shall 
have reason to believe that such eompany will have thirty privates present and 
absent, mounted, or armed and equipped as aforesaid at the next succeeding 
inspection and review. 


Sec. 12. In ease such company at the next inspection and review shall have 
absent and present the number above required, mounted, or armed and equipped, 
it shall not be disbanded, but if otherwise, the commandant of the brigade shall 
without delay disband the same. 


Sec. 13. All the companies of mounted riflemen and dragoons in each of 
the judicial districts of the territory, shall be formed into separate battalions, 
and the members of all such companies after they shall have uniformed and 
equipped, shall be exempt from poll tax to work on the highways in their re- 
spective towns. 


Sec. 14. All battalions of mounted riflemen, or dragoons, not formed into 
‘separate regiments, shall for all the purposes of this aet be considered as a part 
of the regiments or separate battalions of infantry in the bounds of which they 
are situated. 


Sec. 15. All regiments and separate battalions of riflemen or artillery, not 
formed into brigades, shall for the purpose of this act be considered as a part 
of the brigade of infantry in the hands of which the [406] commanders of such 
regiment or separate battalion shall respectively reside. 


Sec. 16. No non-commissioned officer, musician, or private, belonging to any 
company of mounted riflemen, artillery, or light infantry, shall leave the com- 
pany to which he belongs to serve as a fireman in any fire company now raised 
or hereafter to be raised in any city or county, nor shall he leave such company 
and enlist in any other, without the written consent of the commandant of the 
company to which he belongs, unless he shall have removed out of the district 
of such company. l 


Sec. 17. The commandant of every uniform company shall make a return 
without delay, of all person enlisted therein to the commandant of the infantry 
companies within whose district the persons enlisted respectively reside, and 
in such return shall specify the date of each enlistment, and the commandant 
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of infantry companies shall strike from their rolls the name of every person 
thus certified to have been enlisted in any regularly organized uniform company. 

Sec. 18. All persons enlisted into any uniform company, shall within three 
months from their enlistment, furnish themselves with a uniform and other 
equipage, according to law; for non-compliance they shall be returned to the 
proper court-martial and fined as hereinafter provided. 

Sec. 19. The commandant of any uniform company, whenever he shall dis- 
charge an able bodied man, shall give notice thereof in writing to the command- 
ant of the infantry company, within whose district the individual discharged 
shall reside. 

Sec. 20. The uniform of the infantry, or such portion thereof 4s the com- 
mander-in-chief may deem advisable, shall in his discretion be directed to con- 
form with that which is now or may hereafter be established by the army regu- 
lations of the United States, and of all other corps for which provision is not 
made by the laws of the United States, as the commander-in-chief shall from 
time to time direct. 

Sec. 21. The militia of the territory shall as near as may be conform their 
system of discipline and exercise to that of the army of the United States, as is 
now, or shall hereafter be prescribed by the eongress of the United States. 

Sec. 22. The eommander-in-ehief shall from time to time direct such books 
as to him shall appear expedient as a guide for the corps of artillery and mounted 
riflemen, and shall furnish the same to the field [407] officers and commandants 
of companies of such corps at the expense of the territory. 

Sec. 23. All mounted riflemen and dragoons as well as all other independent 
or volunteer eorps, shall be subjeet to be ealled into the service of the United 
States or of this territory, by companies, battalions, regiments or brigades, by 
order of the commander-in-chief, or other proper officer. 


ARTICLE SECOND. 


Of the organization of the staff department. 


Sec. 24. The eommander-in-chief shall be entitled to four aids with the rank 
of colonel, and a military secretary with the rank of major. 

Sec. 25. Each major-general shall be entitled to two aids with the rank of 
‘major, and each brigadier-general to one.aid with the rank of captain. 

Sec. 26. The adjutant-general shall have the rank of brigadier-general, and 
in his department there shall be to each division, a division inspector, with the 
rank of colonel; to each brigade, a brigade inspector, to serve also as a brigade 
major, with the rank of major, and to each regiment and separate battalion an 
adjutant with the rank of lieutenant. 

Sec. 27. In the judge advocate’s department there shall be a judge advocate 
with the rank of brigadier general; to each division, a division judge advocate 
with the rank of colonel; and to each brigade a brigade judge advocate with 
the rank of major. 

Sec. 28. In the quarter-master general's department there shall be a quarter- 
master general with the rank of brigadier general; to each division a division 
quarter-master with the rank of colonel; to eaeh brigade a brigade quarter- 
master with the rank of captain; and to each regiment and separate battalion, 
a quarter-master with the rank of lieutenant. 

Sec. 29. In the pay-master general's department there shall be a pay-master 
general with the rank of colonel; to each division a division pay-master with the 
rank of major; to each brigade a brigade pay-master with the rank of eaptain; 
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and to each regiment and separate battalion, a pay-master with the rank of 
lieutenant. 


Sec. 30. The commissary-general shall have the rank of brigadier general, 
and in his department there shall be so many military store-keepers, for the 
safe keeping and preserving of thé arsenals, magazines, [408] fortifications and 
military stores belonging to this territory as he may find it necessary to appoint, 
not exceeding one to each arsenal. 


Sec. 31. In the hospital department there shall be a surgeon-general with 
the rank of brigadier general; to each division a hospital surgeon with the rank 
of colonel; to each brigade a hospital surgeon with the rank of major; to each 
regiment a surgeon with the rank of captain; and to each regiment or separate 
battalion a surgeon’s mate with the rank of lieutenant; but such rank shall not 
entitle officers to promotion in the line, nor regulate their pay or rations in 
the service. | 


Sec. 32. There shall be to each regiment and separate battalion two sergeant- 
standard bearers, one sergeant-major. one quarter-master sergeant, one drum- 
major, one fife-major, and to each regiment and separate battalion of mounted 
riflemen, one trumpet-major. 


Sec. 33. The chief of each staff department shall, under the direction of the 
eommander-in-chief, have command over all subordinate officers in his depart- 
ment, and shall from time to time issue orders and instructions for their gov- 
ernment and practice. 


Sec. 34. Each chief of such department shall prepare and transmit, at the 
expense of the territory, all blank forms of returns, precepts, warrants and 
proceedings necessary in his department. 


TITLE V. 


Of the several parades and rendezvous of the militia. 


The militia shall rendezvous as follows: 


Sec. 1. By regiments, or separate battalions, once in each year, between 
the tenth day of September and fifteenth day of October, at such time and place 
in their respective districts as the commanding officer of the brigade shall direct, 
for the purpose of inspection, review and martial exercise. 


SEC. 2. At such other times and places, either by regiments, battalions or 
companies, as the ease may require, as shall be directed in any order of proper 
authority, ealling into service of the United States, or of this territory, the 
whole or any portion of the militia. 

Sec. 3. It shall be the duty of all uniform companies to meet within [their] 
respective districts, in addition to the general rendezvous, not less than three 
nor more than eight days in each year, at such time and place as their respective 
commandants may direct, and as much of-[409]-tener as a majority of all the 
members of their company may direet, for the purpose of drill and martial 
exercise. 

Sec. 4. The commandant of each brigade shall give notice to the commandant 
of the division of the times and places of the annual inspection and review of 
the several regiments and separate battalions in his brigade. 

Sec. 5. Each commandant of division shall attend the review and inspection 
of the several regiments and separate battalions of at least one of the brigades 
in his division in each year; and he shall require the officers of the division 
staff, armed and equipped as the law directs, to accompany him; he shall also 
attend such reviews and inspections in each brigade of his division in succession. 
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Sec. 6. The commandant of each brigade shall attend, with the officers of 
the brigade staff, armed and equipped as the law directs, the annual inspection 
and review of the several regiments and separate battalions in his brigade. 


Sec. 7. The commissioned and non-commissioned officers and musician of 
each regiment and separate battalions, shall rendezvous within their respective 
districts not less than three nor more than six days successively, between the 
first day of June and the first day of September in each year, for the purpose of 
disciplining and improving in martial exercise. The day and place of ren- 
dezvous shall be prescribed by the commanding officers of the regiment or sepa- 
rate battalion. 


Sec. 8. Such commandant shall report all absentees and deficiencies to the 
president of the proper court-martial. 


Sec. 9. For the purpose of warning the non-commissioned officers, musicians 
and privates, to any parade or place of rendezvous, required by law, the com- 
mandant of each company shall issue his warrant, under his hand, to his non- 
commissioned officers, or to such of them as he may deem proper, requiring them 
respectively to warn all persons subject to military duty within a certain 
district to be designated in such warrant, or all persons named in the warrant, 
as such commandant may elect, to appear at such parade or place of rendez- 
vous, armed and equipped as the law directs. 


Sec. 10. Each non-commissioned officer to whom such warrant shall be di- 
rected, shall warn every person heretofore enlisted, whom he shall be therein 
required to warn, by reading the warrant or stating the substance thereof in 
the hearing of such person; or in ease of his absence by leaving a notice thereof 
at his usual place of abode, with some person of suitable age and discretion, 
or affix the same on the outer [410] door of the house in case no persons can be 
found therein ; such notice shall be signed by the non-commissioned officer making 
the service, and so left or affixed shall have the like effect as if the person to 
whom the same shall be directed had been personally warned. 


Sec. 11. Such non-commissioned officer shall deliver the warrant to his com- 
mandant, with a return, in which he: shall state the names of all persons by him. 
warned, and the manner of warning them respectively, and shall make oath to 
the truth of such return, which oath shall be administered by the commandant, 
and certified by him on the warrant or return. 


Sec. 12. Such commandant shall deliver the warrant and return together 
with his own return of all the delinquents and delinquencies, to the president 
of the proper court-martial. 


Sec. 13. The return of such non-commissioned officer, so sworn to and cer- 
tified, shall be as good evidence on the trial of any person returned as a de- 
linquent, of the facts therein stated, as if such officer had testified to the same 
before the court-martial on such trial. 


Sec. 14. Every commandant of a company shall make the like return upon 
honor, and with like effect, of every delinquency and neglect of duty of his 
non-commissioned officers, either in not attending on parade, or not executing 
or returning a warrant to them directed, or not obeying the orders of their 
commanding officer. 


Sec. 15. Any commissioned officer of a company, may, without a warrant, 
warn any or all the persons subject to military duty, within the district of the 
company, to appear at any parade or place of rendezvous; such warning may 
be given by him, either personally, or by affixing a notice in the same manner 
as if given by a non-commissioned officer, and his certificate upon honor shall 
be received by any court-martial as legal evidence of such warning. 

19 
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Sec. 16. All tavern keepers, keepers of boarding houses, persons having 
boarders in their families, and house-keepers upon their being thereto requested 
by the commandant of the company within the district of which they reside, or 
by the non-commissioned officer of any such company having a warrant from 
such commanding officer to warn persons to attend any parade, shall give to 
such commanding officer or non-commissioned officer, a true account of all 
persons lodging or boarding with them, and of their names, if known, to the 
end that such persons as are liable to do military duty may be warned to ren- 
dezvous according to law. 


Sec. 17. If any person of whom such account is so demanded, shall [411] re- 
fuse to give such account and names, or shall wilfully give a false account, he shall 
forfeit and pay ten dollars, to be recovered by the commandant of the regiment 
for the use of the regiment. 


Sec. 18. For the purpose of preserving order on the day of parade, the 
militia shall be considered to be under arms from the rising of the sun to its 
setting, on the same day, and shall be exempted from arrest on civil process 
during the time. 


Sec. 19. Every commandant of a company, in addition to putting under 
guard as he is hereby authorized to do, and the exercise of the usual military 
power with which he is hereby vested, shall return to the president of the proper 
court-martial, the names of all persons in the company who shall have discharged 
any fire arms on such day of parade, without the order or permission of a 
commissioned officer, or officer acting under such; and also the name of every 
non-commissioned officer, musician or private, who shall on such day refuse or 
neglect to obey the order of his superior officer or to perform such military 
duty or exercise as may be required, or depart from his colors, post or guard, 
or leave the ranks, without permission from his superior officer. 


Sec. 20. The commanding officers of a division, brigade, regiment, or sepa- 
rate battalion, present at any parade, may put under guard any by-stander 
or spectator, who shall abuse, molest, or strike any one when on parade or 
under arms. 


Sec. 21. The commanding officer of a regiment or separate battalion, shall 
on the day on which any parade or rendezvous is to be held, and previous thereto, 
cause the bounds of the parade ground to be designated in such manner as not 
to obstruct the passage of travellers on any public highway. f 


Sec. 22. If any person, during parade, shall encroach on the parade ground 
previously designated, or shall then and there sell, or offer to sell or give away, 
any spirituous liquors, without permission of the commanding officer, or shall 
have in his possession any gambling table or other gambling device, such persons 
may be put and kept under guard by such commander until the setting of the 
sun on the same day; and such liquor, gaming table, or other gambling device, 
may be abated or destroyed as a nuisance, by order of the commandant. 


Sec. 23. No parade or rendezvous of the militia shall be ordered on any 
day during which a general or special election shall be held, nor within five 
days previous to such election, except in cases of invasion, or insurrection, or 
of imminent danger thereof ; and if any officer shall [412] order any such parade 
or rendezvous, he shall forfeit and pay to the people of this territory the sum of 
five hundred dollars. 


Sec. 24. Every commandant of a company shall, within twenty days after 
any parade, furnish the president of the proper court-martial with a return 
of all persons belonging to his company, who shall have been at such parade 
delinquent in the performance of duty, or deficient in the equipment or uniform 
required by law, or who by any means shall have incurred any fine or penalties 
under this act. i 
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Sec. 25. The commandant of every regiment or separate battalion, within 
fifty days after the regimental or battalion parade or rendezvous of commissioned 
and non-commissioned officers and musicians, shall furnish the president of the 
proper court-martial with a return of all delinquents under the rank of a major 
in the staff or line. 


Sec. 26. In ease of any invasion, or of imminent danger thereof, within the 
limits of any division, brigade, regiment or separate battalion, it shall be the 
duty of the commandant of such division, brigade, regiment or separate battalion, 
to order out for the defense of the territory, the militia of any part thercof 
under his command. 


Sec. 27. It shall also be his duty to give immediate notice of such invasion, 
and of the circumstances attending the same, to his immediate commanding 
officer, by whom such information shall be transmitted with the utmost expe- 
dition to the commander-in-chief. 


Sec. 28. The commandant of every regiment or separate battalion within 
the limits of which an insurrection may happen, shall immediately assemble 
his regiment or battalion under arms, and with the utmost expedition shall 
transmit information to the commandant of his brigade, and to the eommander- 
in-chief. 

Sec. 29. Every person who, while in the actual service of this territory, 
shall be wounded or disabled, in opposing or suppressing any invasion or in- 
surrection, shall be taken care of and provided for at the expense of the terri- 
tory. 

Sec. 30. Whenever the president of the United States, or the commander- 
in-ehief, shall order a draft for [of] the militia for publie service, such draft 
shall be made in each company in which it is required, by lot to be determined 
at a company parade ordered for that purpose. 

Sec. 31. Each non-commissioned officer, musician, or private, present at such 
parade, shall draw to make up the quota required, and each person drawn 
shall fill such grade in the militia drafted as he was entitled to when drawn in 
his own company. 

[413] Sec. 32. One of the commissioned officers shall draw for every person 
subject to the draft who shall refuse to draw, or be absent from the parade, and 
such draft shall have the like effect as if the person so refusing or absent had 
drawn himself. 

Sec. 33. Any person so drafted may offer a substitute at or after the time 
of rendezvous of the drafted militia, and such substitute, if he be an able bodied 
man of the age of twenty-one years, and shall consent in writing to subject 
himself to all the duties, fines, forfeitures and punishments, to which his prin- 
cipal would have been subject had he personally served, shall be accepted by 
the commandant of the company of drafted militia to which his principal may 
belong. 

Sec. 34. The commander-in-chief shall prescribe such rules, orders and regu- 
lations, relative to the distribution of arms, ammunition and military stores, to 
the militia when called into actual service as he may deem proper. 

Sec. 35. The commandants of companies are hereby authorized to put under 
guard, or to commit to prison for the day, and to return to the proper court- 
martial, any non-commissioned officer, musician or private, who shall appear on 
parade wearing any false face, personal disguise, or other unusual ludierous 
artiele of dress, or any arms, weapons, or other implements or things not re- 
quired by law, and which are calculated to interrupt the peaceable and orderly 
diseharge of duty. 

Sec. 36. Any commissioned officer of division, brigade, regiment, separate 
battalion or company, present at any parade, is hereby authorized to put under 
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guard, or to commit to prison for the day, any person or persons, who shall 
upon or near any parade ground, field, public highway, or any other place occu- 
pied by the militia under arms, by means of ludicrous disguise, dress, arms and 
instruments, or by any other means disturb the peaceable and orderly proceedings 
of those under arms; and the jailor shall receive and confine such persons in the 
debtors department of the jail, pursuant to the order of commitment which shall 
be issued and delivered to him in virtue of this or the preceding section. 


Sec. 37. It shall be the duty of each commandant of a regiment or separate 
battalion, within twenty days after the annual inspection, to furnish the com- 
mandant of his brigade a local description of separate regiment or separate 
battalion, together with a roster of the commissioned officers of such regiment. 

Sec. 38. It shall be the duty of each brigade inspector, within thirty days 
after the annual review, in each year to transmit to the ad-[414]-jutant-general a 
statement of the review, and inspection of the several regiments and separate 
battalions in his brigade accompanied by the division and brigade staff armed 
and equipped as the law directs. 

Sec. 39. In ease any general officer, or any member of his staff, shall neglect 
to attend such inspection and review, it shall be the duty of the adjutant- 
general to require such officer to render an excuse, in writing, to the commander- 
in-chief, for his delinquency. If the commander-in-chief shall deem such excuse 
insufficient, he shall order a court-martial to try the delinquency. 


TITLE VI. 


Of courts of inquiry and courts-martial. | 
ARTICLE FIRST. 


Section 1. Courts of inquiry may be instituted by the commander-in-chief, 
or the commanding officer of division or brigade, in relation to those officers 
for whose trial they are authorized to appoint courts-martial, for the purpose 
of investigating the conduct of any officer, either by his own solicitation or on 
a complaint, or charge of improper conduct, degrading to the character of an 
officer, or for the purpose of settling rank. 

Sec. 2. Such courts shall consist of not less than three nor more than five 
commissioned officers; and the president shall, without delay, report a statement 
of facts to the officer instituting such court, who may, in his discretion there- 
upon, appoint a court-martial for the trial of the officer whose conduct shall 
have been inquired into. 

Sec. 3. Every court-martial, for the trial of a major-general, shall be ordered 
by the commander-in-chief, and shall consist of thirteen officers, any nine of 
whom shall constitute a quorum. 

Sec. 4. Every court-martial for the trial of a brigadier-general shall be 
ordered by the commander-in-chief, and shall consist of nine officers, any seven 
of whom shall constitute a quorum. 

Sec. 5. All other courts-martial, for the trial of other commissioned officers, 
shall consist of seven officers, any five of whom shall constitute a quorum, 
and shall be ordered, if for the trial of officers above the rank of captain, by the 
commanding officer of division, and for all other officers, by the commanding 
officer of brigade. : 

SEC. 6. No officer arrested shall be brought to trial, unless a copy [415] of the 
eharges and specifieations, certified by the officer ordering the arrest, shall be 
delivered to him, or left at his usual place of abode, within three days after 
his arrest; nor unless the officer ordering the court-martial shall have ordered 
the same within thirty days after receiving notice of the arrest, and a copy of 
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the charges and specifications; nor until ten days after a copy of a list of the 
names of the officers detailed to form the court, shall have been delivered to the 
officer arrested, or left at his usual place of abode. 


Src. 7. The officer ordering the court may at any time supply any vacancy 
that, from any eause, may happen therein. 


SEC. 8. If the officer aceused shall have any cause of challenge to the president 
of such court, he shall, within a reasonable time after receiving a copy of the 
charges, and a list of the members, deliver his cause of challenge, in writing, 
to the officer ordering such court, who shall thereupon determine as to the valid- 
ity of such challenge; and if, in his opinion, the causes are sufficient, he shall 
appoint another president of such court. 

SEC. 9. After the court shall be assembled, and after all challenges, if any, 
are made, shall have been determined, the judge-advocate, whether commissioned 
or special, shall administer to each member the following oath: ‘‘ You, ————-, 
do swear that you will faithfully discharge the duties of a member of a court- 
martial now assembled, according to the best of your ability."' 


Sec. 10. Every judge-advocate, whether commissioned or special, and every 
member of a court-martial, shall keep secret the sentence of the, court until the 
same shall be approved, or disapproved, according to law, and shall keep secret 
the vote or opinion of any particular member of the court, unless required to 
give evidence thereof by a court of justice. 

Sec. ll. The sentence of any such court-martial shall be according to the 
nature and degree of the offense, and according to military usage, but shall not 
extend further than cashiering the officer convicted, and disqualifying him from 
holding any office in the militia of this territory, and imposing a fine not ex- 
ceeding one hundred dollars. 

Sec. 12. The proceedings and sentence of every such court-martial, shall, 
without delay, be delivered to the officer ordering the court, who shall approve 
or disapprove thereof within fifteen days thereafter, and shall give notice of his 
approval or disapproval to the president of such court-martial, and to the ar- 
resting officer, and he may at his discretion, publish the sentence, as approved or 
disapproved in orders. 

[416] Sec. 13. He shall also transmit such proceedings and sentence, and his . 
approval or disapproval thereof, to the adjutant-general, to be kept in his office 

Sec. 14. The right of appeal to the commander-in-chief, as it now exists by 
military usage, is reserved, but no appeal shall be received unless made within 
twenty days after the decision appealed from is made known to the person ap- 
pealing. 


ARTICLE SECOND. 


Of regimental and battalion courts-martial. 


Sec. 15. The commandant of each regiment and separate battalion, shall, 
on or before the first Monday of June, in every year, appoint a regimental 
or battalion court-martial, to consist of three commissioned officers, one of 
whom shall be a field officer or captain, and shall be appointed president thereof. 

Sec. 16. The officer appointing the court shall fix the day on which it shall 
convene; and when convened, the court may adjourn from time to time, as 
shall become necessary for the transaction of business, but the whole session of 
the court, from the day on which it shall convene, shall not exceed one week. 

Sec. 17. In ease any vacancy shall happen in the court, or a new court shall 
be required, the officer ordering the court, or his successor in command, may 
fill such vacancy or order a new court. 
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Sec. 18. The president and each member of such court, before he shall enter 
on his duties as such, shall take the following oath: 


"T do swear, that I wil well and truly try and determine, aceord- 
ing to evidence, all matters between the people of the United States, and any per- 
son or persons which shall come before a regimental (or battalion) court martial 
of which I have been appointed president (or a member.) ”’ 


Sec. 19. Such oath shall be taken by the president, on or before the day on 
which the court shall convene, before a justice of the county in which he may 
reside, or a field officer of his regiment or battalion; and it shall be the duty 
of such justice, or field officer, to administer the oath without fee or reward. 
The president shall administer the oath to each of the members. 


Sec. 20. The president of the court shall direct a non-commissioned officer, 
or other fit person or persons, to be by him designated, to summon all delinquents 
and parties accused, to appear before the court at a time and place to be by him 
appointed. 


[417] Sec. 21. Such non-commissioned officer, or other person or persons so 
designated shall make the like return, and with the like effect as commissioned and 
non-commissioned officers are authorized and required to make in cases of warn- 
ing to a company, or regimental parade, and shall be subject to the like penalties 
for neglect of duty. 


Sec. 22. The court, when organized, shall have the trial of all delinquents 
and deficiencies in the regiments or battalions for which it shall have been called, 
and shall have power to impose and direct to be levied all the fines to which 
commissioned officers of companies, and non-commissioned officers, musicians or 
privates are declared to be subject in first article of the 6th title of this act. 


Sec. 23. No fine, imposed by a regimental or battalion court-martial on a 
commissioned officer, shall prevent such officer from being tried and eashiered for 
neglect of duty by a court martial, ordered by the commandant of his brigade. 


Sec. 24. Every such court-martial may mitigate or wholly remit any penalty 
or fine, directed to be imposed for any deficiency, in arms or equipments, of any 
delinquent in any company of infantry, whom the court shall adjudge to be so 
poor as not to be able to furnish himself with such arms or equipments. 


Sec. 25. From the sentence of any such court imposing a fine for any de- 
linquency, an appeal, if made within twenty days, shall be allowed to the officer 
instituting the court, or to his successor in command, who may remit or mitigate 
such penalty or fine. In case the delinquent was not personally summoned to 
appear before such court, and did not appear, he shall have ten days, after 
personal notice of the sentence, in which to appeal from the decision of the 
officer instituting such court, or of his successor in command. An appeal, if 
made within ten days after personal notice of such decision, shall be allowed to 
the commanding officer of the brigade, who may remit or mitigate such penalty 
or fine. i 


ARTICLE THIRD. 


General provisions applicable to all courts-martial and courts of inquiry. 


Sec. 26. The president of every court-martial, and of every court of inquiry, 
both before and after he shall have been sworn, and also the judge advocate, 
if required, shall issue subpoenas for all witnesses, whose attendance at such 
privates are declared to be subject in first article of the 6th title of this act. 
court may, in his opinion, be necessary, in [418] behalf of the people of the United 
States, and also an application for all witnesses in behalf of any officer charged 
or accused, or persons returned as delinquent, and may direct the commandant 
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of any company to cause such subpoena to be served on any witness residing 
within his district. 

Sec. 27. The president of such court-martial, or court of inquiry, shall have 
power to administer the usual oath to witnesses, and shall have the same power 
to compel attending witnesses to be^sworn and testify, and to preserve order, 
as-courts of common law jurisdiction; and all sheriffs, jailors and constables 
are hereby required to execute any precept issued by such president for that 
purpose. 


Sec. 28. Every witness not appearing in obedience to such subpoena, when 
duly served, and not having a sufficient or reasonable excuse, shall forfeit to` 
the people of this territory a sum not less than five or more than fifty dollars; 
and the president of such court shall from time to time report to the district 
attorney such offense, the name of all such delinquent witnesses, together with 
the names and places of residence of the persons serving such subpoena, the 
better to enable him to prosecute for such forfeiture. 


Sec. 29. Any person or persons who shall be guilty of disorderly, contemp- 
tuous, or insolent behaviour in, or use any insulting or contemptuous, or inde- 
corous language, or expression to, or before any court-martial, or court of in- 
quiry, or any member of either of such courts in open court, may be committed 
to the jail of the county in which such court shall sit, by warrant under the 
hand and seal of the president of such court. 


Sec. 30. Such warrant shall be directed to the sheriff, or any or either of 
the constables, or marshals of any such county, or any officer attending the court, 
and shall command the officer to whom it is directed to take the body of such 
person and to commit him to the jail of the county thereof, to remain without 
bail or mainprise in close confinement for a time to be limited, not exceeding 
three days, and until the officer’s fees for committing, and the jailor’s fees be 
paid. 

Sec. 31. Such sheriff shall receive the body of any person who shall be 
brought to him by virtue of such warrant, and keep him until the expiration 
of the time mentioned in the warrant, and until the officer’s and jailor’s fees 
shall be paid. or until the offender shall be discharged by due course of law. 

Sec. 32. In the absence of the president of any court-martial, or court of 
inquiry, the senior officer present may preside, with all the [419] powers of the 
president, and all the members of such courts shall, when on duty, be in full uni- 
form. 

Sec. 33. The president of any court-martial, or court of inquiry, may appoint 
by warrant under his hand and seal, one or more marshals. 

Sec. 34. The marshal or marshals so appointed, may not only perform the 
usual duties of such marshals, but may also execute all process lawfully issued 
by such president, and perform all acts and duties in this act imposed on and 
authorized to be performed by any sheriff, marshal or constable. 

Sec. 35. Whenever the sentence of any court-martial shall be appealed from, 

the officer hearing the appeal shall require the president of the court-martial 
to furnish him forthwith with a statement of the case, and of the evidence 
touching the same, which statement and evidence shall in case of an appeal to 
the commanding officer of the brigade, be forthwith, on notice of such appeal, 
. transmitted to him. 
' Sec. 36. Such statement being furnished, the officer hearing the appeal may 
hear such further evidence by affidavit or otherwise, as the nature of the case 
may require; and for that purpose he shall have the power to administer the 
usual oaths to witnesses produced before him, except in cases where trials may 
have been had upon charges preferred. : 

Sec. 37. The two last sections shall extend to appeals made from the order of 
an officer approving the sentence of a court-martial. 
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Of penalties, fines, fees, and expenditures. 


ARTICLE FIRST. 


Section 1. Every commissioned officer, for disobedience of orders, neglect 
of duty, unofficer-like conduct, or disrespect to a superior officer, or for neglect- 
ing to furnish himself with a uniform and equipments, within twelve months 
.after receiving his commission, shall be arrested and brought to trial before a 
court-martial, who may, on conviction, sentence him to be cashiered, incapaci- 
tated from holding any military commission, and fined to an amount not ex- 
ceeding one hundred dollars, or may sentence him to any part of such penalties, 
or to be reprimanded in their discretion. 


[420] Sec. 2. Every commissioned officer refusing to pay over moneys in his 
hands as is directed in the second article of this title, shall be liable to be tried 
and eashiered, or otherwise punished therefor, by a court martial. 


Sec. 3. Every commissioned officer of a company, and every non-commis- 
sioned officer, musician and private, shall, on due conviction, be subject, for the 
following offenses, to the fines thereto annexed: 


1, Every non-commissioned officer, musician, and private, for non-appearance, 
when duly warned or summoned, at a company parade, a fine of one dollar; at 
a regimental or battalion parade, or rendezvous of officers, not less than two 
nor more than four dollars; and at a place of rendezvous, when called into 
actual service, a sum not exceeding fifty dollars. 

2. Every commissioned officer under the rank of colonel, for non-attendance 
at any parade, and every such officer, non-commissioned officer, musician, or 
private, for neglecting, or refusing, to obey the orders of his superior officers, on 
any day of parade, or to perform such military duty or exercise as may be re- 
quired, or departing from his colors, post or guard, or leaving his place or rank 
without permission, a fine not more than fifteen nor less than five dollars. 


3. ‘For neglecting or refusing to obey any order, or warrant, to him lawfully 
given or directed, or to make a proper return thereof, if such return be neces- 
sary, or making a false return, or neglecting or refusing when required to sum- 
mon a delinquent before a court-martial, or duly to return such summons, a 
fine not more than twenty-five nor less than five dollars. 


4. Every commissioned officer, for neglecting or refusing to act as such, 
when duly appointed, shall be sentenced to pay a fine not exceeding fifty dollars, 
and not less than five dollars. Every non-commissioned officer, for neglecting 
or refusing to act as such, when duly appointed, shall be sentenced to pay a 
fine not exceeding twenty dollars nor less than five dollars; and every non- 
commissioned officer, for neglect of duty, or unofficer-like conduct, in addition 
to other penalties, may be reduced to the ranks by the commandant of the com- 
pany with the approbation of the commandant of the regiment or battalion. 

5. Every non-commissioned officer, musician or private, who shall unlawfully 
discharge any fire arms on the days of company or regimental muster, shall be 
sentenced to pay a fine of one dollar. 

6. Every non-commissioned officer and private, appearing without being 
armed and equipped as the law directs, at any parade or ren-[421]-dezvous, shall : 
be sentenced to pay the following fines, namely: For want of sufficient sword and 
belt, if belonging to the artillery, and for want of a sufficient musket with a 
steel rod, or rifle, if belonging to a company of infantry, one dollar; for want 
of a sufficient bayonet and belt, twenty-five cents; for want of a pouch with a 
box therein sufficient to contain twenty-four cartridges, suited to the bore of 
his musket, twenty-five cents; for want of two spare flints and knapsack, twenty- 
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four cartridges, shot pouch, powder horn, twenty balls, and a quarter of a pound 
of powder, twenty-five cents each; but the whole number of spare flints, of 
eartridges, and of balls, shall be considered each only one deficiency. 


7. The penalty imposed for want of.bayonet, belt and eartridge-box, shall 
not apply to any non-commissioned officer or private of a rifle company, or to 
any private of any other company, having a powder horn and pouch. 


8. Each non-commissioned officer and private in the mounted rifle corps, 
shall be sentenced to pay as fine, for want of sufficient horse, two dollars; for 
want of sufficient rifle and sling, one dollar; for want of sufficient pistol and 
belt, one dollar; for want of a sufficient saddle, bridle, breast-plate, valise, or 
cartridge box, twenty-five cents each. 

9. The court martial, by which any delinquent is tried, may excuse such de- 
linquent if it shall be made satisfactorily to appear to the court that he has a 
reasonable excuse for such delinquency. 


10. Any commissioned officer who shall retain, a commission received by him 
for any subaltern, for more than thirty days, without giving notice by mail or 
otherwise, to the person entitled to it, shall be liable to pay a fine not exceeding 
twenty-five dollars, to be imposed, in case of a commissioned officer of a company, 
by a regimental or battalion eourt martial on the complaint of any officer in- 
terested, and in ease of a general or field officer, by a general court martial, which 
shal be ordered on the like complaint. In addition to the penalties imposed 
by any of the provisions of this act, every commissioned and non-commissioned 
officer, musician, and private, of a company, who shall appear on parade, wear- 
ing any personal disguise, or other unusual or ludierous article of dress, or any 
arms, weapons, or other implements not required by law, and calculated to excite 
ridieule, or to intercept the orderly and peaceable diseharge of duty by those 
under arms, shall be liable to a fine of not more than twenty-five nor less than 
five dollars, to be imposed by the proper court martial. 


SEc. 4. No aetion shall be maintained against any member of a [422] court 
martial, or officer, or agent acting under its authority, on account of the imposi- 
tion of a fine, or the execution of a sentence on a person not liable to military duty, 
if such person shall have been returned as a delinquent, and duly summoned, 
and shall have neglected to show his exemption before such court. 


ARTICLE BECOND. 
Of the collection and application of penalties, fines and commutation money. 


Section 1. All fines that shall be imposed by any regimental or battalion 
court martial shall be reported by the president of the court to the officer order- 
ing it, or to his successor in command, within twenty days after such fines 
shall have been imposed; and the officer ordering the court, or his successor in 
command, shall immediately after the time shall have elapsed in which appeals 
are allowed from his decision to the commandant of the brigade, give written 
notice to the president of the court of the penalties and fines which shall have 
been by him remitted or mitigated, and of the appeals which shall have been 
made from his decision to the commandant of the brigade. 


Sec. 2. For the purpose of collecting fines the president of the court shall, 
within ten days after the receipt of the written notice aforesaid, make a list of 
all persons of whom fines are to be collected, designating the company to which 
they respectively belong, the sums imposed as fines on each person, and the 
person who shall have appealed to the commandant of the brigade; and shall 
draw his warrant under his hand and seal directed to any constable of any city 
or county, as the case may be, thereby commanding him to levy such fine or 
fines, together with his costs, of the goods and chattels of such delinquents; and 


298 MILITIA 


if any such delinquent shall be under age, and live with his father or mother, 
master or mistress, then to levy such fine or fines, and the costs of the goods 
and chattels of such father or mother, master or mistress, as the case may be; 
and in case the goods and chattels of any delinquent over the age of twenty-one 
years cannot be found wherewith to satisfy the same, then to take the body of 
such delinquent and convey him to the jail of the city or county wherein he shall 
reside. 


Sec. 3. It shall be the duty of the jailor to whom such delinquent shall be 
delivered, to keep him closely confined without bail or mainprise, for four days, 
for any fine not exceeding two dollars, and one additional day for every dollar 
above that sum, unless the fine, together with the costs and jailor’s fees shall be 
sooner paid. 


[423] Sec. 4. Every such constable to whom such list and warrant shall be- di- 
rected and delivered, may execute the same by levying and collecting the fines or 
by taking the body of the delinquent, in any city. town or county in this territory 
and shall make return thereof within forty days from the receipt of such warrant 
to the president who issued the same; the execution of said warrant shall be 
suspended as to those persons who shall have appealed to the commandant of the 
brigade until the further order of such commandant. 


Sec. 5. If the constable shall not be able to collect the fines or take the bodies 
within the forty days aforesaid, then the president issuing the warrant may at 
any time thereafter, within two years from the time of imposing the fines, issue 
& new warrant from time to time, as may be necessary. 


Sec. 6. Any warrant for the collection of fines, issued by virtue of this act, 
shall and may be renewed in the same manner that executions issued from just- 
ices’ courts may by law be renewed. 


Sec. 7. The moneys arising from fines imposed by any regimental or bat- 
talion court martial, shall be paid by the officers collecting the same to the presi- 
dent of the court. The sureties which shall hereafter be given by any constable 
elect, shall be deemed liable to pay to the president of the court all such sums 
of money as the said constable may become liable to pay on account of any 
warrant which shall be delivered to him for collection. 


Sec. 8. Such president, after deducting and paying the costs and: fees prop- 
erly chargeable on the fines so recovered by him, shall pay the surplus of such 
fines to the officer by whom the court shall have been ordered. 


Sec. 9. Every such president shall from time to time, as often as he shall 
be required, furnish to the officer ordering the court or to his successor in com- 
mand, a correct statement of all moneys received by him on account of fines, 
and of all fines imposed ; and it shall be the duty of the officer instituting every 
such court, or his successor in command, to make such request within thirty days 
after any such court shall be held. 


Sec. 10. Whoever shall wilfully neglect or refuse to comply with such request 
for the space of ten days, shall be liable to be tried and cashiered therefor. 


Sec. 11. It shall be the duty of the respective presidents of courts martial to 
prosecute in their own names any marshal or constable who [424] shall incur any 
penalty for neglect in the execution or return of any warrant, or in paying 
over moneys collected by him. 


Sec. 12. The moneys arising from such penalties when collected, shall be 
paid over and applied as other moneys payable to the commandants of regi- 
ments and separate battalions are directed to be paid over and applied in 
this article. 


Sec. 13. All penalties and fines imposed by courts martial upon commis- 
sioned officers, shall be collected by the attorney general, or by the district at- 
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torneys of the counties in which the persons fined may reside, and be paid by 
the officer collecting the same into the treasury. 


Sec. 14. All moneys received by each commandant of a regiment or separate 
battalion, shall be expended under the direction of the field officers and com- 
mandants of companies in such regiment or battalion, and shall be applied 
in the first place to the purchase and repair of colors, and instruments of 
music, and the residue in disciplining and improving such regiment or battalion 
in such manner as a majority of the field officers and commandants of com- 
panies shall direct. 

Sec. 15. It shall be the duty of each commandant of a regiment or separate 
battalion to keep an accurate account of all moneys by him received and ex- 
pended for the use of the regiment or battalion, and to exhibit such account 
on request to any commissioned officer of his regiment or battalion; and to 
deliver it over to his successor in office. 


Sec. 16. Each commandant of brigade shall examine and adjust the accounts 
of the commandants of regiments and separate battalions in his brigade, on or 
before the first day of May in each year. 

Sec. 17. If the commandants of any regiment or separate battalion, shall 
neglect or refuse to pay moneys belonging to the regiment or battalion, as 
the field officers and commandants of companies shall have directed, the com- 
mandant of brigade shall sue in his own name for such moneys and apply the 
same when recovered to the use of the regiment or battalion. 

Sec. 18. It shall be the duty of the several officers to whom moneys are in 
this article directed to be paid, in case of the refusal or neglect of the person 
directed to account for and pay over such moneys, to sue for the same in their 
own names, but to the uses before specified, in an action for money had and 
received. 

Sec. 19. Every officer so suing may retain out of the money he shall collect, 
all necessary and reasonable expenses he may incur in such suits. 

[425] Sec. 20. It shall be no objection to any person called as a witness, or to 
serve as a juror in any action authorized in this article, that he is a member of the 
regiment or battalion that may be affected by such action. 


ARTICLE THIRD. 


Of the compensation and fees of the members of courts martial, and other officers. 


Sec. 21. There shall be allowed and paid out of the treasury: 


1. To each division and brigade judge advocate, and to each president and 
member of any court of inquiry, or court martial for the trial of officers, two 
dollars for each day actually employed on duty; and the like compensation to 
any marshal or marshals appointed by any such court, for every day employed 
in the execution of the duties required of him: 

2. To each brigade inspector, for inspecting a regiment or separate bat- 
talion, eight dollars; for attending each parade of commissioned and non- 
commissioned officers and musicians, which he is required by law to attend, 
eight dollars; for making out and transmitting to the adjutant general an 
inspection return of his brigade, eight dollars: 


3. To each military storekeeper, such sum, not exceeding twenty dollars, 
as the commander-in-chief shall think proper to allow. 

Src. 22. No payment shall be made to any brigade inspector until he shall 
have furnished evidence to the auditor of his having made out and trans- 
mitted the inspection return of his brigade to the adjutant general, and a copy 
thereof to his division inspector; nor shall any payment be made to a division 
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inspector until he shall have furnished like evidence of his having made out 
and transmitted his division return to the adjutant general, and the com- 
mandant of his division. 

Sec. 23. There shall be allowed and paid out of the fines imposed by each 
regimental or battalion eourt martial, and received by the president thereof: 

1. To the president, one dollar and fifty cents for each day he may be 
actually employed in holding the court or engaged in the business thereof. 

2. To each member of the court one dollar and fifty cents for each day he 
may sit as such member, or may be engaged in traveling to and from the eourt, 
allowing twenty miles for a day's travel: 

3. To the non-commissioned officer or other person who shall [426] have sum- 
moned delinquents to appear before the eourt, one dollar and fifty cents for each 
day he may have been so necessarily employed, and the same sum for each day of 
his attendance on the court. 

Src. 24. No other sums or expenses whatever shall be charged on the fines 
received by the president of any such court, but the president, members and 
officers shall defray the expenses out of the fees allowed to them respectively. 

Sec. 25. Each constable to whom a warrant for the collection of fines may be 
directed, shall be entitled to the same fees, and be subject to the same penalties 
for any neglect, as are allowed and provided for on executions issued out of 
justices’ courts. 

Sec. 26. For all other service and commitments under this act, the sheriff, 
jailor and constables executing the same, shall be entitled to the like fees as 
for similar services in other cases. 

Sec. 27. The accounts of all persons. who, under this article, are entitled to 
be paid out of the treasury, shall be audited by the auditor: and of all persons 
who are to be paid out of the fines imposed by a Tenen or battalion court 
martial, by the officer ordering the court. 

Sec. 28. The auditor, on the application of the governor, may draw his war- 
rant on the treasurer for such sum of money as may be requisite in the execu- 
tion of the provisions of this act, and may require the chief of each staff depart- 
ment to account quarterly for all moneys received by him for purposes connected 
with his department. 


TITLE VIII. 


Of the duties of certain staff officers, of and various matters connected with their 
respective departments. 


ARTICLE FIRST. 
Of the adjutant general. 


Section 1. The adjutant general shall keep a roster of all the officers of the 
militia of this territory, containing the corps to which they belong, the division, 
brigade, and regiment of such corps, and the places of their residence, as ac- 
curately as can be ascertained, which roster shall be revised and corrected every 
year. 

Sec. 2. He shall also enter in a book to be kept for that purpose, [427] a local 
description of the several regiments, brigades, and divisions of infantry, artillery 
and riflemen. 

Sec. 3. It shall be the duty of the commandants of divisions and brigades to 
furnish the adjutant general with a roster of their officers, containing the facts 
requisite to enable him to comply with the provisions of this article, and also a 
description of the regiments and brigades. 
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Sec. 4. The books required by the adjutant general to comply with this article, 
shall be furnished him at the expense of this territory, and shall go to his suc- 
cessor in office. 


Sec. 5. It shall be the duty of the brigade inspectors to transmit a copy of 

the inspection return annually to the adjutant general, and duplicate of the 
same to the division inspector, within thirty days after the inspection shall be 
made. : 
Sec. 6. The adjutant general shall procure, at the expense of the territory, 
a seal with some proper device thereon, which shall be the seal of his office, and 
shall from time to time be delivered to his successor in office; and all copies of 
records or papers in his office duly certified and authenticated under the seal, 
shall be evidence in all cases in like manner as if the originals were procured. 


Sec. 7. The adjutant general shall receive for his services, one hundred and 
fifty dollars per annum. 


ARTICLE SECOND. 
Of the commissary general. 


Sec. 8. The commissary general shall keep in good repair the arsenals and 
magazines of the territory, and attend to the due preservation and safe keeping, 
cleaning and repairing of the ordinance, arms, accoutrements, ammunition, mu- 
nitions of war, and implements of every deseription, the property of this ter- 
ritory; and he shall at all times have the eontrol and disposition of the same 
for that purpose. 

Sec. 9. He shall dispose, to the best advantage, of all damaged powder, and 
of all arms, ammunition, accoutrements, tools, implements, and warlike stores, 
of every description whatsoever, that shall be deemed unsuitable for the use of 
the territory. 


Sec. 10. He shall, from time to time, render a just and true account of all 
sales made by him, with all convenient speed, to the governor, and shall pay 
the proceeds of sueh sales into the treasury. 

Sec. 11. Whenever the commanding officer of a brigade shall cer-[428]-tify 
that a stand of eolors, or any drums, fifes or bugles, are necessary for any battalion 
in his brigade, the commissary general, with the approbation of the commander- 
in-chief, shall furnish such battalion with a stand of colors, and a sufficiency 
of drums, fifes and bugles, at the expense of the territory; but no such drums, 
fifes or bugles shall be furnished to any brigade at an expense greater than the 
sum that shall have been theretofore actually paid into the treasury for fines. 
in such brigade. 


Sec. 12. The commissary general shall issue the general allowance of powder 
and balls to artillery companies for practice, and the several commandants of 
artillery companies shall annually report to the commissary general, the situ- 
ation and state of the pieces of ordnance, arms, implements, and accoutrements, 
the property of the territory entrusted to their charge, respectively. 

Sec. 13. The commissary general shall report annually to the commander-in- 
chief, whose duty it shall be to transmit the same to the legislature, a true and 
partieular statement, showing the aetual situation and disposition of all the 
ordnance, arms, ammunition, and other munitions of war, property and things, 
which in anywise appertain to, or respect the department confided to his keep- 
ing. 

Sec. 14. He shall keep a just and true account of all the expenses necessarily 
ineurred in and about his department; and once, at least, in every six months, 
deliver the same to the auditor, who shall thereupon examine and audit the same, 
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and shall draw his warrant on the treasurer for such sum as he shall audit and 
certify to be due. 


Sec. 15. The organization of the militia into divisions, brigades, regiments and 
companies, under the act to organize, discipline, and govern the militia, approved 
January 4, 1838, shall remain unchanged, except by order of the commander- 
in-chief, or in accordance with the provisions of this act. 


Sec. 16. This act shall take effect from and after its passage, and all laws 
contravening the same are hereby repealed. 


Approved July 31, A. D. 1840. 


[429] CHAPTER 98. 
MILITIA. 


AN ACT to amend the militia law. 


SECTION. SECTION. 
1. Officers serving 4 years to be exempt 3. Uniform members exempt condi- 
from duty in peace. tionally. 
2. Non-commissioned officers and musi- 4. Officers to hold offices during pleasure 
cians serving 7 years, exempt in of commander-in-chief. 
time of peace. 5. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all military officers, who are now or may hereafter be com- 
missioned, and who shall serve as such in the militia of this territory, or in that 
of one of the United States, for the space of four years, shall be exempt from 
military duty in time of peace: provided, however, that no such officer who 
may have served in the militia of this territory, shall be so exempt, unless by 
his resignation after such term of service duly accepted, or in some other lawful 
manner, honorably diseharged from his commission. 

Sec. 2. Every non-commissioned officer, musician, and private of every uni- 
form eompany, raised or hereafter to be raised, who has uniformed himself or 
shall hereafter uniform and equip himself, arid whose term of service in such 
company may have amounted or shall amount to seven years, from the time 
of his enrollment therein, shall be exempt from military duty, except in cases 
of war, insurrection, or invasion. 

Sec. 3. If any member of such company, who shall have been regularly uni- 
formed and equipped, shall upon his removal out of the district of such com- 
pany, or upon the disbandment thereof, enlist into another uniform company 
and uniform and equip himself therefor, and serve in the same, whenever the 
whole term of his services in such companies computed together shall amount to 
seven years, he shall be exempt from military duty, in like manner, as if he had 
served the whole period in the company in which he was first enrolled. 

Sec. 4. And be it further enacted, that all officers hereafter elected or ap- 
pointed, who shall willingly consent to such election or appointment, may hold 
such office during the pleasure of the commander-in-[430]-chief, unless removed 
by a legal court martial, but no such officer shall under the provisions of this act, 
be entitled to resign his office until he has served at least two years from and 
after his election or appointment, and no resignation shall be accepted for a 
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shorter term of service, without good cause shown to the satisfaction of the 


officer to whom such resignation shall be presented. 


SEC. 5. All acts or parts of acts, which may conflict with this act is hereby 
repealed. 


Approved February 17, A. D. 1842. 


CHAPTER 99. 
MINORS, ORPHANS AND GUARDIANS. 


AN ACT concerning minors, orphans and guerdians. 


SEcTION. SECTION. 

1. Orphan minors may choose guard- 7. Guardians to render accounts to pro- 
ians. bate court, and give additional se- 

2. Neglecting to do so, probate court curity if required. 

to appoint. 8. Probate court may remove guardians. 

3. In what case the father may be 9. Powers of guardians. 
appointed. 10. Education of ward. 

4. Insanity or incapacity of the father 11. District court may order sale of real 
provided for. estate. 

5. Guardians to prosecute for their 12.. Account of money to be returned to 
wards. probate court. 

6. Bond to be executed by guardian, 13. Appeals allowed to district court. 
and its condition, 14. Compensation to guardians, 


Be st enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That the courts of probate, in their respective counties, shall admit 
orphans, minors above the age of fourteen years, the father being dead, to make 
choice of guardians, and appoint guardians for such as are under the age of four- 
teen years, in all cases where such minor shall be possessed of, or entitled to, real 
or personal estate. 

Sec. 2. Whenever it shall be represented to said court, that any orphan minor, 
above the age of fourteen years, has not a guardian, it [431] shall be the duty of 
said court to issue a notification to such minor to appear before the said court, at a 
time therein specified, and choose a guardian; and if such minor shall neglect 
or refuse to appear, or, on appearing, shall neglect to choose a guardian, the 
court shall appoint one for such minor, as if said minor were under the age of 
fourteen years. 

Sec. 3. Where a minor having a father living, shall be entitled to, or possessed 
of any estate, real or personal, not derived from his or her father, the said court 
of probate shall notify the father to appear and show cause why a guardian for 
sueh minor should not be appointed; if suffieient reason be not shown, may 
appoint the father, if he be a proper person, if not, then such other person as 
the minor, if of the age of fourteen years, may choose; if such minor neglect or 
refuse, or be not of a sufficient age to choose a guardian, the court shall appoint 
some fit person to be guardian for such minor. And when any person is ap- 
pointed guardian, other than the father, he shall have the charge and manage- 
ment of the estate, but no eontrol over the person of the minor. 

Src. 4. If the father of a minor be insane, or be incapable, from want of un- 
derstanding, to take care of and provide for such minor, the court of probate 


804 MINORS, ORPHANS AND GUARDIANS 


shall appoint a guardian, as though such father were dead; such insanity or 
incapacity to be ascertained by inquest, in the district court, as in other cases. 


Sec. 5. Guardians, by virtue of their office, as such, shall be allowed, in all 
eases, to prosecute and defend for their wards. 


Sec. 6. The court of probate shall take, of each guardian appointed under 
this act, bond with good security, in a sum double the amount of the minor’s 
estate, real and personal, conditioned as follows: ‘‘the condition of this obliga- 
tion is such, that if the above bound A. B. who has been appointed guardian 
for C. D. shall faithfully discharge the office and trust of such guardian accord- 
ing to law, and shall render a fair and just account of his said guardianship to 
the court of probate for the county of , from time to time, as he shall 
thereto be required by said court, and comply with all orders of said court, 
lawfully made, relative to the goods, chattels, and moneys of such minor, and 
render and pay to such minor all moneys, goods, and chattels, title papers, and 
effects, which may come to the hands or possession of such guardian, belonging 
to such minor, when such minor shall thereto be entitled. or to any subsequent 
guardian, should such court so direct, this obligation shall be void, or otherwise 
to remain in full force and virtue:’’ which bond shall be taken to the people 
of the territory of [432] Iowa, for the use of such minor, and shall not become 
void upon the first recovery, but may be put in suit from time to time against all, 
or any one or more of the obligors, in the name, and to the use and benefit, of any 
person entitled by a breach thereof, until the whole penalty shall be recovered 
thereon. 


SEC. 7. Courts of probate shall have power in their respective counties, with 
or without previous complaint, by an order duly made and served, to oblige all 
guardians of minors, from time to time, to render their respective accounts, upon 
oath, touching their guardianships, to said courts for adjustment ; and shall have 
power to compel such guardian to give supplementary security, whenever it shall 
judge proper, and in default thereof to remove such guardian. 

Sec. 8. The court of probate, in all cases, shall have power to remove guar- 
dians for good and suffieient reasons, which shall be entered on record, and to 
appoint others in their place, or in the place of those who may die, who shall. 
give bond and security for the faithful discharge of their duties as heretofore 
prescribed in this act; and when any guardian shall be removed, or die, and & 
successor be appointed, the court shall have power to compel such guardian to 
deliver up to such successor all goods, chattels, moneys, title papers, or other 
-effects, belonging to such minor, which may be in the possession of such guardian 
‘80 removed, or of the executors or administrators of a deceased guardian, or 
of any other person or persons who may have the same, and upon failure, to 
commit the party offending to prison, until he, she, or they comply with the 
order of the court. 

Sec. 9. Guardians shall have power to demand, sue for, and receive all 
moneys belonging to their wards, from executors and administrators, as soon as 
the same may be collected, or of any other person or persons in whose hands or 
possession the same may be: and it shall moreover be their duty to put to interest 
the moneys of their wards, upon mortgage security, to be approved of by the 
court; which letting shall always be for one year, and at the end of each year 
the interest shall be added to, and made part of the principal And said guar- 
dians shall also have power to lease the real estate of the ward, upon such terms, 
and for such length of time, as the court of probate may direct: provided, that 
such leasing shall never be for a longer time than during the minority of the 
ward; and the minority of females shall cease at the age of eighteen years. 

Sec. 10. The guardian shall have power, under the direction of the court of 
probate, to superintend the edueation and nurture of the [433] ward; and, for 
that purpose, may pay out such portions of the ward's money as the court of pro- 
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bate shall from time to time, by order, direct ; provided, that the rents and profits 
arising from his real estate, and next the interest on the ward’s money, shall 
always be first resorted to for the education and nurture of the ward. 


Sec. 11. The district court may, for just and reasonable cause, being satisfied 
that the guardian has faithfully applied all the personal estate, order the sale of 
the real estate of the ward, on the application of the guardian, by petition in 
writing, stating the facts, and having given notice to all persons concerned of 
such intended application, in some public newspaper printed in this territory, 
or setting up written notices, in three of the most public places in the county, at 
least three weeks before the sitting of the court. Such order may enable the 
guardians to sell and convey the real estate, for the support and education of 
the ward, or to invest the proceeds in other real estate. The court in such order 
shall direct the time and place of sale, the notice thereof to be given, and may 
direct the sale to be made on reasonable credit, and require such security of 
the guardian and purchaser as the interest of the ward may require. It shall be 
the duty of the guardian making such sale, as soon as may be, to make return 
of such proceedings to the court granting the order, which, if approved by the 
court, shall be recorded, and shall vest in the purchaser or purchasers all the 
interest the ward had in the estate so sold. Application for the sale of such 
real estate shall be made in the county where the ward shall reside, although the 
estate may lie in a different county; but if the ward do not reside in the ter- 
ritory, such application shall be made to the court of the county where the whole 
or any part of the estate shall be situated. 

Sec. 12. An account of all moneys received by any guardian for the sale of 
real estate of any minor, as aforesaid, shall be returned, on oath, by said guar- 
dian, to the court of probate of the county where letters of guardianship were 
obtained; and such moneys shall be accounted for, and shall be subject to the 
order of the court of probate, in like manner as other moneys belonging to such 
minor. 

Sec. 13. Appeals shall be allowed, in all cases, from the order or judgment 
of the court of probate, to the district court, in the same manner as is provided 
by an act relative to wills and testaments, executors and administrators, and 
the settlement of estates. 

Sec. 14. Guardians, on final settlement, shall be allowed such fees and com- 
pensation for their services, as shall seem reasonable and just [434] to the judge 
of probate, not exceeding what are, or shall be, allowed by law to administrators. 

Approved January 25, A. D. 1839. 
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CHAPTER 100. 


MARRIAGES. 


AN ACT regulating marriages. 


SECTION. SEcTION. 
1. Who may be joined. 9. Penalty for failure to transmit or 
2. And by whom. record. 
3. Minister to be licensed. 10. Record to be presumptive evidence 
4. License to be produced to clerk, and of marriage. 


to be recorded. 11. Penalty for solemnizing marriage 
Record to be evidence. contrary to this act. 


6. Parties to obtain license. 
7. Evidence of legality, consent of par- 


Eu 


12. Forfeitures how recovered. 


tles, fee, &c, &c. 13. What marriages void. 
8. Certificate of marriage to be record- 14. Repealing clause, &c. 
ed. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That male persons of the age of eighteen years, female persons 
of the age of fourteen years, not nearer of kin than first cousins, and not hav- 
ing a husband or wife living, may be joined in marriage: provided always, that 
male persons under twenty-one years, female persons under the age of eighteen 
years, shall first obtain the consent of their fathers respectively, or in case 
of the death or incapacity of their fathers, then of their mothers or guar- 
dians. 

Src. 2. That it shall be lawful for any ordained minister of the gospel of a 
religious society or congregation within this territory, who has or may here- 
after obtain & lieense for that purpose, as hereinafter provided, or for any 
justice of the peace in his eounty, or for the several religious societies agree- 
ably to the rules and regulations of their respective churches, to join to- 
gether all persons as husband and wife not prohibited by this act. 

Sec. 3. That any minister of the gospel, upon producing to the clerk of the 
district court of any county in this territory in which he [435] officiates, creden- 
tials of his being a regular ordained minister of any religious society or congre- 
gation, shall be entitled to receive from said clerk a license authorizing him 
to solemnize marriages within this territory, so long as he shall continue a 
regular minister in such society or congregation. 


Sec. 4. That it shall be the duty of every minister who is now or shall 
hereafter be licensed to solemnize marriages as aforesaid, to produce to the 
clerk of the district court, in every county in which he ‘shall solemnize any 
marriages, his license so obtained, and the said clerk shall thereupon enter 
the name of such minister upon record, as a minister of the gospel, duly 
authorized to solemnize marriages within this territory, and shall note the 
county from which said license issued, for which services no charge shall be 
made by such clerk. 

Sec. 5. That when the name of any such minister is so entered upon the 
record by the clerk aforesaid, such record, or the certificate thereof by the 
said clerk, under the seal of his office, shall be good evidence that the said min- 
ister was duly authorized to solemnize marriages. 

Sec. 6. That previous to persons being joined in marriage, a license for 
the purpose, shall be obtained from the clerk of the district court, in the county 
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where such female resides, agreeably to the provisions of this act: provided, 
that the society called Friends or Quakers, may solemnize marriages in their 
public meetings without the production of such license. 


Sec. 7. That the clerk of the district court as aforesaid, may inquire of the 
party applying for marriage license as aforesaid, upon oath or affirmation 
relative to the legality of such contemplated marriage, and if the clerk shall 
be satisfied that there is no legal impediment thereto, then he shall grant such 
marriage license, and if any of the persons intending to marry shall be under 
age, the consent of the parents or guardian shall be personally given before 
the clerk, or certified under the hand of such parent or guardians, attested 
by two witnesses, one of which shall appear before the clerk and make oath 
or affirmation that he saw the parent or guardian whose name is annexed to 
such certificate subscribe, or heard him or her acknowledge the same, and the 
clerk is hereby authorized to issue and sign such license, and affix thereto his 
seal of office. The clerk shall be entitled to receive, as his fee for administering 
the oaths or affirmation aforesaid, and granting license, recording the certificate 
of marriage, and filing all the necessary papers, the sum of one dollar and 
twenty-five cents; and if [436] any clerk shall, in any other manner, issue or sign 
any marriage license, he shall forfeit and pay a sum not exceeding five hundred 
dollars, to and for the use of the party aggrieved. 


Sec. 8. That a certificate of every marriage hereafter solemnized, under 
the hand of the justice, minister, or the clerk or keeper of the records of the 
societies mentioned in this act, specifying, 

1. The christian names and surnames, ages, and places of residence of the 
parties married ; 

2. The time and place of such marriage shall be transmitted to the clerk 
of the district court of the county where such marriage was solemnized, within 
three months thereafter, and be recorded by such clerk in a book to be kept 
by him for that purpose. 


Sec. 9. Every justice, minister, or clerk, or keeper of records, in section 
eight mentioned, failing to transmit such certificate to the clerk of the district 
court of the county, in due time, shall forfeit and pay fifty dollars, to and for 
the use of the county ; and if such clerk shall neglect to record the same, he shall 
forfeit and pay fifty dollars, to and for the use of the county. 


Sec. 10. That the record of a marriage made and kept as before prescribed 
by the clerk of the district court, or a copy thereof duly certified, shall be re- 
ceived in all courts and places as presumptive evidence of the fact of such 
marriage. 


Sec. 11. That if any justice or minister by this act authorized to join per- 
sons in marriage, shall solemnize the same contrary to the true intent and 
meaning of this act, the person so offending shall, upon conviction thereof, 
forfeit and pay any sum not exceeding five hundred dollars, to and for the 
use of the county where such offense was committed; and if any person not 
legally authorized shall attempt to solemnize the marriage contract, such person 
shall, upon conviction thereof, forfeit and pay five hundred dollars, to and 
for the use of the county where such offense was committed. 


SEc. 12. That any fine or forfeiture arising under the provisions of this act 
to the county, in consequence of any breach of this act, shall be recovered by 
action of debt, or by indictment, with costs of suit, in any court of record 
having cognizance of the same. 

Sec. 13. All marriages of white persons with negroes or mulattoes are de- 
elared to be illegal and void. 

Sec. 14. That all laws now in force in this territory, not embraced in the stat- 
utes of Iowa, on the subject of marriage, be and the [437] same are hereby re- 
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pealed. This act to take effect, and be in force from and after the first day 
of March next. 


Approved January 6, A. D. 1840. 


CHAPTER 101. 


MARRIAGES. 


AN ACT supplementary to an act regulating marriages, approved January 6, 1840. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all marriages which may have been solemnized by any reg- 
ularly ordained or lieensed minister of the gospel in this territory, previous 
to the taking effect of this aet, shall be in all respects as valid in law, as though 
the same had been solemnized by a minister lieensed as required by the third 
section of the act to which this is a supplement. 


Sec. 2. This act to take effect from and after its passage. 
Approved February 17, A. D. 1842. 


CHAPTER 102. 


MILLS AND MILLERS. 


AN ACT regulating mills and millers, and for other purposes. 


SECTION. SECTION. ; 
1. How owners of land on one side of 8. Operation of this act as to damages. 
a stream, wishing to build a mill 9. Forfeiture upon non-compliance. 
to obtain the other side. 10-11-12. Penalty for obstructing, injur- 
2. Writ of ad quod damnum, to whom [438] ing, or destroying race, 
directed, how served, &c. dams, etc., of such mills. 
3. Charge to jury when met, the power, 13. What constitutes a public mill. 
duty, etc., etc. 14. Regulations of steam, water, and 
4. Notice to owners to appear in court horse mills, rates of toll, etc., etc., 
end show cause against leave. proviso, 
5. Proceedings when land on both sides 15. Duty of millers, attention, toll dish- 
is owned by the same person wish- es, measures, etc. 
ing to build mill. 16. Accountable for safe keeping of 
6. Leave given upon inquest of court, grain, sacks, bags, casks, etc. 
with certain restrictions and reg- 17. Forfeiture for failure to grind, tak- 
ulations. ing unlawful toll, etc., etc. 
7. Acquisition and character of title 18. Repealing clause, and when act to 
limitation, etc. take effect, 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when any person, owning lands on one side of a stream or 
water course, the bed of which wholly, or in part, belonging to himself or her- 
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self, and may be desirous of building a water grist mill, or saw mill on such 
lands, or to erect any dam across such water course for that purpose, and shall 
not own the lands on the opposite side of such stream or water course, such 
person, on application to the district court of the county where the opposite 
lands may be, may obtain a writ of ad quod damnum to be issued, directed 
and proceeded on as is hereinafter directed: provided, that notice in writing, 
of such application be given four weeks before said application, by personal 
service on the owner or owners of such lands, his, her or their agents, if to be 
found in the county, and if not, by affixing such notice on the court house 
door of the county. 


Sec. 2. The said writ shall be directed to the sheriff of the county in which 
the lands to be affected thereby may lie, commanding him to summon twelve good 
and lawful men of the county to meet upon the lands in such writ named, on 
a day therein to be specified, and ten days’ notice of the execution of such 
writ, shall be given by the sheriff to the proprietor of such lands as before 
directed in the case of notices, unless the party, his, or her or their agents, 
were present in court when such writ was obtained. 


Sec. 3. The jury so summoned, when met, shall be sworn and charged by the 
sheriff impartially, and to the best of their skill and judgment, to view the 
lands in the said writ described, and the lands above and below the proposed 
dam, and ascertain the damage as by said writ directed, and shall locate and 
set apart, by metes and bounds, so much land as they shall think necessary for 
the purpose of erecting such dam, not exceeding three acres, having due regard 
in such location, to the interest of both parties, and shall appraise the same 
at its true value, also to examine the lands of other persons which may prob- 
ably be overfiown by the erection of such dam, and say what damage [439] each 
owner will sustain thereby, and whether the dwelling house, outhouse, orchard 
or garden of any such owner will be overflowed, and whether, in their opinion, 
the health of the neighborhood will be injuriously affected by such overflowing, 
which inquisition shall be made and signed by all the jurors, and returned by 
the sheriff with the writ to the next term of the court whence it issued. 


Sec. 4. When the inquest aforesaid shall be taken, the party obtaining the 
same shall notify the owner or owners of such lands mentioned in such in- 
quisition, whose lands are to be affected by the same, to appear at the district 
court at the next term thereof, and show cause why leave should not be granted 
to build such mill and dam, which notice shall be served as before directed. 


Sec. 5. Any person wishing to build such mill, and to dam any water course, 
who may own the land on both sides of such stream, shall make application 
as aforesaid, to the court of the county where such mill is proposed to be 
erected, for a writ to examine as aforesaid, what lands may be thereby over- 
flowed, and what damage will be sustained by the owner or owners of such lands, 
and whether the health of the neighborhood will be affected by such over- 
flowing, which writ shall be issued, directed and returned as before prescribed. 

Sec. 6. If on such inquest, or other evidence, it shall appear to the court 
that the dwelling house of any proprietor, or any outhouse, garden or orchard, 
will be overflowed, or the health of the neighborhood impaired, they shall not 
give leave to erect such dam; otherwise, if the said court shall judge it reason- 
able and for the public benefit, they may give leave, and lay the party applying 
under such regulations and restrictions, in respect to the navigation of such 
stream as they shall judge proper. 

Sec. 7. If the party applying obtain leave to build the said dam, he shall, 
on paying the proprietors of the lands located, the damages assessed by the 
jury as aforesaid, become seized in fee of the lands so located, to him, his heirs 
and assigns; but if he shall not, within one year thereafter, begin to build the 
said mill and finish it in three years, and afterwards keep it in good repair, 
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for the accommodation of the public, or in case the said mill or dam be de- 
stroyed, shall not begin to rebuild in one year after its destruction, and finish 
it in three years, the said land shall revert to the former owner and his heirs, 
unless at the time of such destruction, the owner of such mill be an infant, 
or otherwise disabled in law, in which case the same time shall be allowed 
after such disability is removed. 


[440] Sec. 8. The inquest of the jury aforesaid, or the opinion of the court, 
shall not bar any prosecution or action which would otherwise be maintained in - 
law had this act never been passed, other than for such injuries as were 
foreseen and estimated by the jury. 


Sec. 9. Any person having obtained leave to erect any dam and mill as 
aforesaid, who shall neglect to finish the same within the time aforesaid, or 
having erected such mill shall fail to keep it in repair and running, for the 
accommodation of the public, for the space aforesaid, at any one time, shall 
forfeit all rights acquired by virtue of this act, or any act of this territory. 


Sec. 10. That whenever any saw mill, grist mill or machinery of any kind, 
is erected and put into operation, the same being propelled either in whole or 
in part, by water power, it shall not be lawful for any person or persons, so 
to obstruct or divert the course of said water or water power, so as to turn 
it away from said mill or other machinery. 


Sec. 11. That whenever any mill dam, mill race, canal, trench or any gate, 
flume or other appurtenance or improvement, is made or erected, for the pur- 
pose of conveying water to any mill, or other machinery, it shall not be lawful 
for any person or persons to break down, injure, remove, destroy or otherwise 
impair such dam, canal, trench or race, gate, flume, or other appurtenance or 
improvement, so as in any way to effect, diminish or impair the power neces- 
sary to propel said mill or other machinery. 


Sec. 12. That any person or persons who shall wilfully violate the provisions 
of this act, upon conviction thereof, in any court of competent jurisdiction in 
this territory, shall be liable to pay to the party aggrieved, treble the amount 
of damages actually sustained by the party owning such mill or other ma- 
chinery, or be imprisoned at the discretion of the court. 


Sec. 13. All mills now in operation, or which may hereafter be put in op- 
eration, in this territory, for grinding wheat, rye, corn, or other grain, and 
which shall grind for toll, shall be deemed public mills, 


Sec. 14. The owner or occupier of every public mill, within this territory, 
shall grind the grain brought to his mill as well as the nature and condition 
of his mill will permit, and in due turn as the same shall be brought, and may 
take for the toll, if a water mill, or steam mill, for grinding and bolting wheat, 
or rye, one-eighth; for grinding Indian corn, oats, barley, and buckwheat, not 
required to be bolted, one-seventh part; for grinding malt and chopping all 
kinds of grain, [441] one-eighth part. For any ox or horse mill, for all kinds of 
grain, one-fourth part: provided, if the owner.of any such grain, ground at an ox 
or horse mill, shall furnish team to grind the same, with the consent of the 
owner or occupier of such mill, the same toll shall be taken as is allowed for 
a water or steam mill, and no more. 


Sec. 15. It shall be the duty of each and every owner and occupier of every 
public mill, to give due and punctual attention when his mill shall not be out 
of repair, and to aid and assist in loading and unloading all grain which shall 
be brought to him to be ground. And he shall keep, in his mill, an accurate 
half bushel measure, and an accurate set of toll dishes, and for a failure to 
perform any of the duties required by this act, every owner or occupier of a 
public mill shall forfeit and pay the sum of five dollars, to the use of any 


MORTGAGES $ 311 


person who will sue for the same, as an action of debt, in any court having 
cognizance thereof, 

Sec. 16. Every owner or occupier of a public mill, as aforesaid, shall be 
accountable for the safe keeping of all grain received in his mill, for the pur- 
pose of being ground, with the bags or casks containing the same, and shall, 
when required, deliver the same, or the flour or meal thereof, to the owner, or 
his or her agent or servant, with the bags or casks in which the same was re- 
ceived: provided, that such miller shall not be accountable for any bags or 
casks unless the same be distinctly marked with the initial letters of the own- 
er’s name, nor for the loss of any grain, bags, or casks, which happen by un- 
avoidable accidents. 

Sec. 17. If any miller, or the occupier of any mill, shall take a greater pro- 
portionate quantity of toll than is allowed by this act, or shall not sufficiently 
grind, or grind and bolt, as the case may be, agreeably to the capacity of his 
mill, and in due turn, unless by consent of the party entitled to his first turn, 
as the same may have been brought, any miller so offending, shall forfeit and 
pay the sum of five dollars, as before directed. 

Sec. 18. This act to take effect and be in force from and after its passage, 
and that all acts and parts of acts contravening the provisions of this act, be 
and the same are hereby repealed. 


Approved February 3, A. D. 1843. 


[442] CHAPTER 1083. 
MORTGAGES. 


AN ACT concerning mortgages. 


SECTION. SECTION. 
1. Mortgages, before whom, and where 12. Order of sale, when any part of 
acknowledged and recorded. mortgage money is found to be un- 
paid. 


2. To boa Hen from time of rd: 13. Writs of fleri facias to sheriff com- 


3. Duty of recorder relative to time of manding him to sell. 
filing mortgages. 14. How returned. 
4. Petition for foreclosure. 15. Where directed. 
5. Where petition may be filed. 16. When mortgaged property does not 
6. Summons to defendants to appear satisfy amount due, execution to 
and answer petition; service, and issue. 
return of same. 17. Satisfaction of amount due to .be 


7. Proceedings when not found. acknowledged, and where. 
8. When names not known. 18. Forfeiture for failure to do so with- 
9 


in sixty days. 
. Who may be made defendants. 19. To operate as a release. 
10. Defendant not appearing, judgment 20. Certificate of redemption before sale 
rendered by default. to have same effect as satisfaction 
11. When cases to be tried. entered. 


Be $t enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcrioN 1. That all mortgages, whether for real or personal estate, shall 
be acknowledged before some person authorized by law to take the acknowl- 
edgement of deeds, and shall be recorded, if for lands, in the county or coun- 
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ties in whieh the lands lie, and if for personal property, in the county in 
_which the mortgagor resides. 


Sec. 2. Every mortgage, whether for real or personal property, shall be a 
lien on the mortgaged property from the time the same is filed in the record- 
er’s office for record; which filing shall be notice to all persons of the existence 
of such mortgage. 


Sec. 3. It shall be the duty of the recorder to endorse on every mortgage 
filed in his office for record, and note in the record the precise time such mort- 
gage was filed for record. 


SEC. 4. All mortgagees of real estate and mortgagees of personal estate may 
file a petition in the office of the clerk of the district court [443] against the mort- 
gagor, and the actual occupiers of such real estate, if any, setting forth the 
substance of the mortgage deed, and praying that judgment may be rendered 
for the debt, and that the equity of redemption may be foreclosed, and that 
the mortgaged property may be sold to satisfy the amount due. 


Sec. 5. If any part of the property be real estate the petition may be filed 
in any county where any part of the mortgaged premises are situated; but if 
it be exclusively for personal property it may be filed and proceedings com- 
menced as in personal actions. 


Sec. 6. The clerk of the district court shall issue a summons commanding 
the defendant to appear and answer such petition at the return day thereof, 
and if there be two or more defendants, and they reside in different counties, 
a separate summons shall be directed to each county including all the defendants 
therein, and the service and return of such summons shall be made as in actions 
at law. 


Sec. 7. If a return be made of such summons that any defendant cannot 
be found, an alias summons may be issued to the same or any other county, or 
publication may be made and proceedings therein had as in similar cases in 
courts of chancery. 


Sec. 8. Defendants whose names are unknown may be sued, and orders 
of publication may be made as in suits of chancery. 


Src. 9. Any person claiming an interest in the mortgaged property may be 
made defendant to any such proceedings, on motion, and may plead any lawful 
plea in avoidance or bar of the deed or debt, and an issue shall be made and 
tried as in actions of law. 

Sec. 10. If any person summoned or notified as aforesaid, thirty days 
previous to the return of such summons, do not appear and answer such pe- 
tition at the time required, judgment shall be rendered by default, and pro- 
ceedings had thereon as in actions at law. 

Sec. 11. All eases under the provisions of this act shall be tried at the term 
of the court to which the summons is made returnable, if such summons shall 
have been served thirty days previous to the return day thereof, unless for 
good cause shown. 

Sec. 12. If upon trial it be found that any part of the mortgage money is 
.unpaid, and that the petitioner is entitled to recover the same, the court shall 
render judgment for the debt, interest and costs, and shall make an order that 
the mortgaged property be sold, describing the same as in the mortgage, or 
so much thereof as is sufficient to satisfy the amount found due, with interest 
thereon until paid. 

Sec. 13. Upon such order a special writ of fieri facias shall be is-{444]sued, di- 
rected to the sheriff, referring to the order of sale, and commanding the sheriff 
that of the real and personal estate, in such order specified, he cause to be 
levied the debt, damages and costs, together with interest thereon from the 
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date of the judgment, which shall be specially stated in the writ, and that he 
have the money at the return day of such writ. 

Sec. 14. Such writs shall be returnable as other executions, and the adver- 
tisement, sale, and conveyance of real and personal estate, under the same, 
shall be made as under other executions. 

Sec. 15. If such mortgage be for real estate, such writ of fieri facias shall 
be directed to the county in which the same is situate, and if it be for personal 
property it may be directed to any county. 

Sec. 16. If the whole of the mortgaged property does not sell for a sum 
sufficient to satisfy the amount due, an execution may be issued against the 
defendant as on ordinary judgments. | 

Sec. 17. If any mortgagee, his executor, administrator, or assignee, shall 
receive full satisfaction for the amount due on any mortgage, he shall, at the 
request of the person making satisfaction, acknowledge satisfaction thereof on 
the margin of the record in which such mortgage is recorded. 

Sec. 18. If any person, thus receiving satisfaction, do not within sixty days 
after being requested, acknowledge satisfaction as aforesaid, he shall forfeit 
to the party aggrieved any sum not exceeding the amount of the mortgage 
money, to be recovered by an action of debt in any court of competent juris- 
diction. 

Sec. 19. Such acknowledgement of satisfaction, made as aforesaid, shall 
have the effect to release the mortgage and bar all actions brought thereon, 
and revest in the mortgagor or his legal representatives all title to the mort- 
gaged property. 

Sec. 20. If such mortgaged property be redeemed by payment to the officer 
before the sale, such officer shall make a certificate thereof and acknowledge the 
same before some officer authorized to take the acknowledgment of deeds for 
lands, and such certificate shall be recorded in the office in which the mortgage 
is recorded, and shall have the same effect as satisfaction entered on the margin 
of the record. 

Approved February 14, A. D. 1843. 
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[445] CHAPTER 104. 


NE EXEAT AND INJUNCTIONS. 


AN ACT regulating the issuing of writs of ne exeat and injunctions. 


SECTION. SECTION. 

1. Writs of ne exeat, in what cases may be stayed, quashed, or set 
granted. aside. 

2. Remedies of obligors against each 8. Writs of ne exeat and injunction, by 
other, when one or more are about whom and when granted. 
to remove, securities, etc. 9. Return of writs. 

3. Application for writ, how made, en- 10. When suit to be had upon an in- 
dorsement when granted, bond junction to stay. 


and security, conditions, suit for 


damages, etc., etc. 11. Limitation of injunction. Bond nec- 


essary to procure injunction dis- 


4. Return of writ, in vacation and. solved, complainant liable for 
5. Writ to contain summons, defendant costs, interests, etc. 
to give bond, security, condition, 12. Attachment for contempt against per- 
etc., etc. son for breach of injunction. 
6. Security may surrender the princi- 13. Motion to dissolve injunction, con- 
pal and be discharged. tinuance how procured, testimony, 
7. Return of writ, proceedings in court, depositions, etc. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That writs of ne exeat republica may hereafter be granted, as well 
in cases where the debt or demand is not actually due, but exists fairly and bona 
fide in expectancy, at the time of making application, as in cases where the 
demand is due; and it shall not be necessary to authorize the granting of such 
writ of ne exeat that the applieation should show that his debt or demand is 
purely of an equitable character, and only cognizable before a court of equity. 


SEC. 2. In ease of joint or joint and several obligors, or debtors, if one or 
more of them be about to remove without the jurisdictional limits of this ter- 
ritory, taking their property with them, leaving one or more co-obligors or 
debtors bound with them for the payment of any sum of money, or for the 
delivery of any article of property, or for the conveyance of land at a certain 
time, which time shall not have arrived at the time of such intended removal, 
such co-obligor or debtor who remains shall be entitled, on application to a 
writ of ne exeat to [446] compel the co-obligor or eo-debtor, who is about to re- 
move, to secure the payment of his part of the sum to be paid, or of the delivery 
of the property, or to convey or to join in the conveyance of the land. Also, 
in cases of security, the writ of ne exeat may issue on application of a security 
against the principal, or co-security when the obligation or debt shall not be yet 
due, and the principal or co-security is about removing out of the territory. 


SEC. 3. No writ of ne exeat shall be granted but on bill or petition filed, and 
affidavit to the truth of. such allegations therein contained. Upon the granting 
of any such writ, the court, judge, or any person he may have appointed for 
that purpose, granting the same, shall endorse, or eause to be endorsed, on the 
bil or petition in what penalty bond and security shall be required of the 
defendant, and shall also, before issuing the said writ, take bond of the com- 
plainant with good and sufficient security in such sum as the said court, judge, 
or person authorized shall deem proper, conditioned that the said complainant 
will prosecute his bill, or petition, with effect, and that he will reimburse to 
the defendant such damages and costs as he shall wrongfully sustain by vaca- 
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tion of the said writ. If any defendant to such writ of ne exeat shall think 
himself aggrieved he may bring suit on such bond, and if on trial it shall appear 
that such writ of ne exeat was prayed for, without a just cause, the person in- 
jured shall recover damage, to be assessed as in other cases on penal bonds. 


SEC. 4. All writs of ne exeat shall be returnable into the district court of the 
proper county, and when granted by the judge, in vacation, may be issued 
under the hand of the judge, or the judge may direct the clerk of said court to 
issue the said writ, and to take bond of the complainant as above required. 


SEC. 5. The writ of ne exeat shall contain a summons for the defendant to 
appear in the distriet court, and answer to the said petition or bill, and upon 
the same being served upon him, he shall give bond with security in the sum 
endorsed on such writ, conditioned that he will not depart the territory without 
leave of said court, and that he will render himself in execution to answer 
any judgment or decree which the said court may render against him; and in 
default of giving such security, he may be committed to jail as in other cases, 
for the want of bail; no temporary departure of the defendant from the ter- 
ritory shall be considered as a breach of the condition of the said bond, if he 
shall return before personal appearance shall be necessary to answer or per- 
form any judgment, order or decree of said court. 


[447] Sec. 6. The surety, in any bond for the defendant, as aforesaid, may at 
any time before the said bond shall be forfeited, surrender the said defendant 
in exoneration of himself, in the same manner that bail may surrender their 
principal, and obtain the same discharge. 


Sec. 7. On the return of the writ of ne exeat, if the same shall have been 
duly served the court shall proceed therein, as in other cases in chancery, if the 
matters alleged in said bill be purely of an equitable charaeter, and the time of 
performance of the duty or obligation of the defendant has expired, if not, 
then the proceedings shall be stayed until it has expired; but the court may, 
nevertheless, proceed to determine whether the said writ ought not to be quashed, 
or set aside. 


Sec. 8. The supreme and district courts, in term time, and any judge thereof 
in vacation, shall have power to grant writ or writs of ne exeat and in- 
junetion. No writ of injunetion shall be granted to stay proceedings under a 
judgment obtained before a justice of the peace, for a sum not exceeding twenty 
dollars besides the costs. 

Sec. 9. When an injunction shall be granted by the supreme court, or a judge 
thereof, it shall be returnable into the distriet court of the proper county. 

Sec. 10. Where an injunction shall be granted to stay a suit or judgment 
at law, the proeeedings shall be had in the county where the judgment was 
obtained, or the suit is pending, and the writ of subpoena may be sent, in the 
first instance, into any county within this territory where the defendant resides. 

Sec. 11. No injunction shall be granted to stay any judgment at law, for a 
greater sum than the complainant shall show himself equitably not bound to pay, 
and so much as shall be sufficient to cover costs. Every injunction, when 
granted, shall operate as a release of all errors in the proceedings at law that 
are prayed to be enjoined. No injunction shall be issued unless the complainant 
shall have previously executed a bond, with sufficient surety, to the defendant, 
approved by the court or judge granting such injunction, and filed with the 

.elerk, in double the sum directed to be enjoined; conditioned for the payment 
of all money and costs due, or to be due, to the plaintiff in the action at law, 
and also all such costs and damages, as shall be awarded against the complain- 
ant, in case the injunction shall be dissolved, or such bond may be entered into 
before the clerk of the district court of the county where the writ is required 
to be issued; the court or judge granting the injunction, having first approved 
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the security, If the injunction be dissolved in the whole or in part, the com- 
plainant shall pay, exclusive (445, of legal interests and costs, such damages as 
the court shall award on such part as may be released from the injunction, and the 
clerk shall issue execution for the same, when he issues execution upon such 
judgment. 

See. 12. If any person, against whom a writ of injunction shall be issued, 
shall, after the service thereof, be guilty of disobedience to, and breach of said 
injunction, it «hall be Jawful for the judge granting the same, or if the same 
were granted in open court, then for any judge of that court, in vacation, to issue 
an attachment against the said person for a contempt, upon his béing brought 
before the «aid judge, unless he shall disprove or purge the said contempt, the 
said judge may, in his discretion, commit him to jail until the sitting of the 
eourt in which the said injunction is pending, or take bail for his appearance 
in the said court at the next term thereof, to answer for the said contempt, and 
to abide the order of the court thereon. 

Sec, 13. Upon the filing of an answer, it shall be in order at any time, in 
term, to move for the dissolution of the injunction, and upon such motion, it 
shal) be lawful for the parties to introduce testimony to support the bill and 
answer, the court shall decide such motion upon the weight of testimony, with- 
out being bound to take the answer as absolutely true. If after such dissolution 
is moved for, the plaintiff in the bill will satisfy the eourt by his own affidavit, 
or the affidavit of any disinterested person, that the answer, or any material 
part thereof, (to be specified in such affidavit) is untrue, and that he has wit- 
nesses whose testimony he believes he can procure by the next term of the court 
who will disprove the said answer, or such material part thereof as shall be 
specified as aforesaid, and that he has had no opportunity to procure such testi- 
mony since the coming in of the answer, it shall be lawful for the court to grant 
a continuance of the said motion until the next term. The testimony to be heard 
on such motions, aside from the bill and answer, shall be by deposition in writ- 
ing, taken as in other cases in chancery proceedings, except the affidavits which 
may have been filed with the bill or answer, which may be read on such motion 
as heretofore, and the depositions taken to dissolve an injunction may be read 
on the final hearing of the cause in which they have been taken. 


Approved January 25, A. D. 1839. 
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[449] CHAPTER .105. 
NOTARIES PUBLIC. 


AN ACT to provide for the appointment of notaries public, and to prescribe their duties. 


SECTION. SECTION. 
1. Appointment. 7. Disposition of papers in case of 
2. ‘Bond. death. 
. Penalty for neglect. 
3. Notice of protest to maker, etc., of 9. Same. 


bills of exchange to be given. 
10. District clerk to receive records. 


$---To keep record. 11. And make copies. 
5. To serve notice personally. 12. Penalty for destroying records. 
6. Seal of office and powers. 13. Recovery of forfeitures. 


Be it enacted by the Counci and House of Representatives of the Territory 
of Iowa: 


Section 1. That the governor of this territory, by and with the advice and 
consent of the council, may appoint and commission one or more notaries pub- 
lic in each organized county, who shall hold their office three years, unless 
sooner removed. 


Sec. 2. Each notary publie, so soon as he receives his commission, shall 
repair to the office of the clerk of the district court of his proper county, and 
give bond to the governor in the sum of five hundred dollars, with sufficient 
security, to be approved of by such clerk, conditioned for the due and faithful 
performance of his duty as notary public, which bond shall be filed in the 
Office of the clerk, and, if forfeited, be sued for in the name of the territory, 
and for its use. 


Sec. 3. It shall be the duty of each notary public, whenever any bill of 
exchange, promissory note, or other written instrument shall be by him pro- 
tested for non-acceptance or non-payment, to give notice thereof in writing to 
the maker and endorsers of any bill of exchange and to the maker, and each se- 
eurity or endorser of any promissory note or written instrument, immediately 
after such protest shall have been made. 


Sec. 4. Tt shall be the duty of each notary publie to keep a correct record 
of all such notices, and the time and manner in which the same shall have been 
served, and of the names of all the parties to whom the same were directed, and 
the description and amount of the instrument [450] protested, which record shall, 
at all times, be competent evidence to prove such notice in any trial before any 
court in this territory; and to all the attestations, protestations, and other 
instruments of publication of the said notaries public, due faith shall be given. 


Sec. 5. It shall be the duty of the notary public, personally, to serve the 
notice upon the person protested against, provided said person reside within 
two miles of the office of such notary public; but if said person reside more than 
two miles from such office, then the said notice may be forwarded by the first 
mail or other safe conveyance. 


Sec. 6. Each notary public shall procure a seal, which shall be called the 
“notarial seal,’’ and he shall have full power and authority to administer oaths, 
and take acknowledgments or proofs of deeds, mortgages, powers of attorney, 
and other instruments of writing, with or without the release and assignment 
of dower. 
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Sec. 7. On the death, resignation, or removal from office, of any notary 
public, his records, together with all his official papers, shall be deposited in 
the office of the clerk of the district court for the same county in which said 
notary public resided. 


Sec. 8. If any notary public, on his resignation or removal from office, shall, 
for the space of three months, neglect to deposit his records and official papers 
in the clerk’s office, he shall forfeit a sum not exceeding five hundred dollars. 


SEC. 9. If the executor or administrator of any deceased notary public, 
shall, for the space of three months, after his acceptance of such appointment, 
neglect to deposit in the clerk’s office, the records and official papers of such 
deceased notary, which shall come into his hands, he shall forfeit a sum not 
exceeding five hundred dollars. 


Sec. 10. The several clerks of the district court shall receive, and safely 
keep, all the records and official papers of any notary publie which are, in this 
act, directed to be deposited in the office of said clerks. 


Sec. 11. Said clerks shall make and certify copies of any records and official 
papers of any notary public deposited with them, for which copies they shall 
be paid the same fees that such notary public would have been entitled; and 
all copies certified by the said clerk shall have the same effect in law as if they 
had been certified by such notary public. 


Sec. 12. If any person shall knowingly destroy, deface, or conceal, any 
records or official papers of any notary public, he shall forfeit a [451] sum not ex- 
ceeding one thousand dollars, and moreover be liable in damages to any party 
injured. 

Sec. 18. When any forfeiture is incurred by this act, it may be recovered 
by action of debt in the name of the territory and for its use. 


Approved December 24, A. D. 1839. 
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CHAPTER 106. 


PROMISSORY NOTES, &c. 


AN ACT relative to promissory notes, bonds, due bills, and other instruments of writing. 


SECTION. 


1. 


Bonds, notes, etc., to be taken accord- 
ing to their purport. 
Assignment thereof and its effects. 


SECTION. 


T. 


When personal property to be paid, 
time, place, and manner of tender. 


Suits f h t 8. Effects of legal tender as to personal 
u or the recovery of money, or property, proviso, relative to cer- 
eee promised, and the right tain kinds. 
: 9. Corporations, partnerships, etc., style 
Fe tee haya N APES of suits, judgment and execution, 
, s Individual liability herein. 
s. Md dot om DE UE Renee 10. Signature to notes, must be denied 
4. Notice of payment to endorsee and under cath, proviso-as. to- Judg- 
its effect on trial. ii. Bl ý " b th 
5. Want of consideration or failure of, : seni dn notes by agent, now 
a good defense. * g y 
6. Fraud or circumvention pleaded in 12. Repealing clause. 
bar. 13. Act when to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all promissory notes, bonds, due bills and other instru- 
ments of writing made by any person, body politic or corporate, whereby such 
person or. persons promise to pay any sum of money or articles of personal 
property, or any sum of money in personal property, or acknowledge any sum 
of money or articles of personal property to be due, shall be taken to be due 
and payable to the person to whom the said note, bond, due bill, or other instru- 
ment of writing is made, and any such note, bond, due bill or other instruments 
of [452] writing, made payable to any persons, shall be assignable by endorse- 
ment thereon, under the hand of such person and of his assignee, in the same man- 
ner as bills of exchange, so as absolutely to transfer and vest the property thereof, 
in each and every assignee successively; and any assignee to whom such sum of 
money or personal property is by such endorsement made payable, or in case 
of the death of such assignee, his executor or administrator, may, in his name, 
institute and maintain the same kind of action for the recovery thereof against 
the person who made and executed such note, bond, bill, or other instrument of 
writing, or against his executor or administrator, as might have been main- 
tained against him by the obligee or payee in case the same had not been as- 
signed, and in every such action in which judgment shall be given for the plain- 
tiff, he shall recover his damages and costs of suit as in other cases: provided, 
that the maker shall never be allowed to allege payment to the payer, made 
after notice of such assignment, as a defense against such assignee. 


SEC. 2. Every assignor, or his heirs, executors, or administrators on every 
such note, bond, bill, or other instrument of writing, shall be liable to the action 
of the assignee thereof, or his executors or administrators, if such assignee shall 
have used due diligence by the institution and prosecution of a suit against 
the maker or makers of such assigned note, bond, bill, or other instrument of 
writing, or against his heirs, executors or administrators, for the recovery of 
the money or property due thereon, or damages in lieu thereof: provided, 
that if the institution of such suit would have been unavailing, or that the 
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maker had absconded or left the territory when such assigned note, bond, bill, 
or other instrument of writing became due, such assignee, his executor, or ad- 
ministrator, may recover against the assignor, or against his heirs, executors, 
or administrators as if due diligence by suit had been used. 


Sec. 3. If any such note, bond, bill, or other instrument of writing, shall 
be endorsed after the day on which the money or property therein mentioned 
became due and payable, and the endorsee shall institute an action thereon 
against the maker and signer of the same, the defendant being maker and 
signer shall be allowed to set up the same defense that might have been done 
had the said action been instituted in the name and for the use of the person 
or persons to whom the said note, bond, bill, or other instrument in writing 
was originally made due and payable. 


Sec. 4. If any such note, bond, bill, or other instrument in writing [453] shall 
be endorsed before the day the money or property therein mentioned became 
due and payable, and the endorser shall institute an action thereon, the defend- 
ant may give in evidence at the trial any money or property actually paid on 
the said note, bond, bill, or other instrument in writing, before the said note, 
bond, bill, or other instrument in writing was endorsed or assigned to the 
plaintiff, by proving that the plaintiff had sufficient notice of the said payment 
before he accepted or received such endorsement. 

Sec. 5. In any action commenced in any court of law in this territory, upon 
any note, bond, bill, or other instrument in writing, for the payment of money 
or property, or the performance of covenants or conditions by the ‘obligee or 
payee thereof, if such note, bond, bill, or other instrument in writing was made 
without a good and valuable consideration, or if the consideration upon which 
such note, bond, bill, or other instrument in writing was made has wholly failed, 
it shall be lawful for the defendant against whom such action shall have been 
commenced by such obligee or payee, to plead such want of consideration, or 
that the consideration has wholly, or in part, failed; and if it shall appear that 
any such note, bond, bill, or other instrument in writing was made without a 
good or valuable consideration, or that the consideration has wholly failed, the 
verdict shall be for the defendant; and if it shall appear that the consideration 
has failed in part, the plaintiff shall recover according to the justice and equity 
of the case: provided, that nothing in this section contained shall be construed 
to affect or impair the right of any bona fide assignee of any instrument made 
assignable by this act where such assignment was made before such instrument 
became due. 

Sec. 6. If any fraud or circumvention be used in obtaining the making or 
executing of any of the instruments aforesaid, such fraud or circumvention 
may be pleaded in bar to any action brought on such instruments, whether 
such action be brought by the party committing such fraud or circumvention, 
or by any assignee of such instruments. 


Sec. 7. In all cases where any of the before mentioned instruments of writ- 
ing are for the payments or delivery of personal property, other than money, 
and no particular place be specified in such instruments of writing for the 
payment or delivery thereof, it shall be lawful for the maker of any such instru- 
ment to tender or cause to be tendered on the day mentioned in such instru- 
ment, the personal property therein mentioned, at the place where the obligee 
or payee of any such instrument [454] resided at the time of the execution there- 
of: provided however, if such personal property be too ponderous to be easily 
removed, or if the obligee or payee of such instrument had not, at the time of 
the execution of such instrument of writing, a known place of residence in 
the eounty where the maker or makers reside, then it shall be lawful to tender 
such personal property at the place where the maker or makers of such instru- 
ment resided at the time of the execution thereof. Any tender made in pur- 
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suance of this section shall be equally as valid and legal in case any such in- 
strument of writing shall have been assigned in pursuance of the first section 
of this act, as if no such assignment had been made. 


Sec. 8. A legal tender of any such personal property shall discharge the 
maker of any such instrument from all liability thereon, and the property thus 
tendered is hereby declared to be vested in the legal holder and owner of any 
such instrument of writing, and he may maintain an action for the recovery 
thereof, or for damages if the possession be subsequently illegally withheld 
from him: provided however, if any such property, so tendered, shall be of a 
perishable nature or shall require feeding, and the person owning and holding 
such instrument of writing be absent at the time of tendering the same, it shall 
be the duty of any person making such tender to preserve, feed, or otherwise 
take care of the same, and he shall have lien on such tendered property for his, 
her, or their reasonable trouble, and the expenses of feeding, prescribing, or 
sustaining such property until payment be made for such trouble and expense. 

Sec. 9. That in all suits brought in any court of this territory, upon any 
promissory note, bond, bill, or other instrument of writing made payable to, 
or by any corporate body, by their corporate name, or any association of indi- 
viduals by their associate name, or partners trading together under their part- 
nership name and style, it shall only be necessary to prove the corporate, 
associate, or partnership name and style, without proving the names of the 
individuals who compose the same, and when in any such suit judgment be 
rendered against such corporate body, association of individuals, or partners, 
said judgment shall be entered up against such corporate body, association of 
individuals, or partners under the same name and style as that in which said 
suit is instituted, and the execution when issued on said judgment against such 
corporate body, association of individuals or partners, in the corporate, asso- 
ciate or partnership name and style, said execution shall run against his, her, or 
their individual as well as corporate, associate or partner-[455]-ship property, 
and shall be levied thereon and collected in like manner as if the suit had been 
instituted in the individual names of the partners composing such corporate body, 
association of individuals, or partnerships. 


Sec. 10. The signature to all bills, promissory notes, bonds, or other instru- 
ments of writing, or to any assignments thereon on which suit is or may be 
commenced in any of the courts of this territory, shall be considered prima 
facta evidence of their execution, and the party denying the same, his agent, 
or attorney, shall deny the same by oath, when the party introducing the in- 
strument shall prove the signature by extrinsic evidence: provided, if the de- 
fendant fails to appear at the first term of the court, the plaintiff in order to 
obtain a judgment against him at that term, must prove the execution and 
assignment of the note, bond, or other instrument. 

Sec. 11. The signature to all promissory notes, bonds, bills, or other instru- 
ments of writing, (the same having been executed by an agent, in the name of 
his principal,) on which suit is or may be commenced in any of the courts of 
this territory, shall be considered as prima facia evidence of their execution, 
and shall be governed in all respects as other promissory notes, bonds, bills, or 
other instruments of writing, according to the provisions of the tenth section 
of this bill. 

Sec. 12. That an act, entitled an act, relative to promissory notes, bonds, 
due bills, and other instruments of writing, approved January 4, 1839, be and 
the same is hereby repealed. 

Sec. 13. This act to take effect, and be in force, from and after its passage. 
. Approved February 8, A. D. 1843. 
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CHAPTER 107. 
OATHS AND AFFIDAVITS. 


AN ACT concerning oaths and affidavits. 


Be a enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the following officers are hereby authorized and empowered 
to administer oaths and affidavits, in all cases wherein such oath or affidavit 
may be required by law, viz: Justices [456] of the peace, clerks of the district 
court, the clerk of the supreme court, notaries public, and judges of probate. 

Sec. 2. This act to take effect and be in force from and after its passage. 

Approved February 10, A. D. 1842. 


CHAPTER 108. 


PUBLIC LANDS. 


AN ACT to provide for the collection of demands growing out of contracts for sales of 
improvements on public lands. 


SECTION. SECTION. 


1. What contracts hereafter made shall 2. Conveyances to be binding and effec- 
be deemed valid. tual. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all contracts, promises, assumpsits, or undertakings, either 
written or verbal, which shall be made hereafter in good faith, and without 
fraud, collusion, or circumvention, for sale, purchase, or payment, of improve- 
ments made on the lands owned by the government of the United States, shall 
be deemed valid in law or equity, and may be sued for and recovered as in 
other contracts. 

Sec. 2. That all deeds of quit claim, or other conveyance of all improve- 
ments upon public lands, shall be as binding and effectual, in law and equity, 
between the parties, for conveying the title of the grantor in and to the same, 
as in cases where the grantor has the fee simple to the premises conveyed. 


Approved January 15, A. D. 1839. 
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[457] CHAPTER 109. 


PUBLIC LANDS. 


AN ACT to prevent trespass and other injuries being done to the possession of settlers 
on the public domain, and to define the extent of the right of possession on the said 
Jands. 


SEcTION. SECTION. 
1. Boundary and extent of claim, 3. Particular case in which action may 
2. Abandonment. be sustained. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter in actions of trespass,quare clausum fregit, tres- 
pass, ejectment, forcible entry and detainer, as well as forcible detainer only, 
when any person may be settled on any of the public lands in this territory, 
where the same have not been sold by the general government, his, her or their 
possession shall be considered on the trial as extending to the boundaries em- 
braced by the ‘‘claim’’ of such person or persons, so as to enable him, her, or 
them, to have and maintain either of the aforesaid actions without being com- 
pelled to prove an actual enclosure: provided, that such ''elaim"' shall not 
exceed in number of acres the amount limited to any one person, according 
to the custom of the neighborhood in which said land is situated, and shall 
not in any case exceed in extent three hundred and twenty acres: and provided, 
that such ‘‘claim’’ may be located in two different parcels as will suit the con- 
venience of the holder. But no such holder shall be entitled to hold a ‘‘claim’’ 
less than the smallest legal sub-division, agreeably to the laws of the United 
. States relative to selling the public lands. And all such claim, or part of a 
claim, shall be marked out, so that the boundaries thereof can be readily traced, 
and the extent of said claim easily known: provided, that no person shall be 
entitled to sustain either of said actions for possession of, or injury done to, 
any ‘‘claim’’ (except mineral lots) unless he has actually made an improve- 
ment, as required by the custom of the neighborhood in which such claim or 
claims may be situated. 

SEC. 2. A neglect of a claim by the owner, and those under whom he claims, 
for a period of six months, or more, shall be considered [458] such an abandon- 
ment as to preclude said owner from sustaining either of the aforesaid actions. 

Sec. 3. Nothing in this act contained shall be construed to prevent any 
person from sustaining either of the aforesaid actions, when there shall be an 
actual enclosure, for an injury done within the same, although the ‘‘claim’’ of 
. such person, enclosed and unenclosed, may exceed in the whole three hundred 
and twenty acres. 


Approved January 25, A. D. 1839. 
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CHAPTER 110. 


PARTITION. 


AN ACT to provide for the partition of real property. 


SECTION. 

1. When suit may be commenced for 
partition. 

2. Petition and affidavit. 

3. Who must be parties to suit. 

4. Infant owners. 

5. Court may appoint guardian. 

6. Summons served. 

7. Notice to unknown defendants. 

8. What it shall contain. 

9. Publication of notice. 

10. Defendant’s answer. 

11. What it may deny. 

12. Issue formed. 

13. Tried by juries. 

14. Amendment and effects. 

15. When new parties introduced. 

16. Issues of fact. 

17. What each of parties to exhibit. 

18. When statement to be taken as true. 

19. Judgment. 

20. Parties not appearing. 

21. Incumbrance. 

22. Commissioners. 

23. Vacancy. * 

24. Affidavit by commissioners. 

25. Acts of majority valid. 

26. To report if partition would be pre- 
judicial. 

21. Partition according to value. 

28. Report. 

29. Allotment of shares. 

30. Partition of part of property. 

31. Allowance to commissioners. 

32. Costs. 

33. Report to be acknowledged. 


SECTION. 
34. May be set aside. 
35. Confirmation. 
36. When judgment conclusive. 
37. Other cases. 
38. Court may orđer sale of property. 
39. Security. 
40. General incumbrance. 


41. 
42. 
43. 
44. 
45. 
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47. 
48. 
1459] 49. 
50. 


51. 
52. 
53. 


Holders to ‘be parties. 

Notice of sale. 

Report to be filed. 

Conveyances. 

If sales disapproved. 

Conveyance to be recorded. 

Share of party under legal disability. 

Proof of incumbrance, 

Calculation of estate for life. 

Investment of proceeds if consent be 
not given. 

Not to delay distribution. 

Holder of incumbrance. 

Contingent interest. 

Share of absent owner. 

Expenses. 

Equity powers. 

Security to refund. 

Security to be by bond. 

How investments to be made. 

Discharge of security, etc. 

Clerk to receive and apply moneys. 

In what cases petition to pay costs. 

Writ of error may be brought. 


What errors may be assigned there- 
on. 


Judgment by court above. 


Be it enacted by the Council and House of Representatives of the Terrttory 
of Iowa: 


SECTION 1. 


That any one or more joint tenants or tenant in common of any 


lands, tenements, or hereditaments, being entitled to the present possession 
thereof, may commence suit in the district court of the county where the prem- 
ises are situated, for a partition thereof. 


Sec. 2. Such application shall be by petition, dsecribing the property and 
the respective interests of all the joint owners thereof, if known, and if unknown, 
stating that fact also, which partition shall be verified by affidavit, and filed in 
the office of the clerk of the court. 
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SEC. 3. All persons having interests in such property liable to be affected 
by the proeeedings, whether they be in possession, expectancy, or by way of 
incumbrance, must, as far as known, be made parties to the suit, either as pe- 
titioners or defendants. If not included at first, their names may be inserted 
at any time during the progress of the cause. 


Sec. 4. If any of such joint owners be an infant, or otherwise legally in- 
eapable of acting for himself in the premises, the person to whom the care of 
his share of the joint property is, by law, intrusted, shall, so far as regards the 
proceedings authorized by this act, be deemed the owner thereof. 


Sec. 5. If such incapable person shall have no one legally authorized to 
act for him as aforesaid, the court may, for that purpose, appoint a guardian 
ad litem, who shall give such security for the faithful discharge of his duties 
as the court may direct. 


Sec. 6. After filing the petition aforesaid, a summons shall issue which shall 
be served and returned, as in other cases. 


Sec. 7. If said summons be returned ‘‘not found’’ as to any of the defend- 
ants, or if the petitioners believe it at all probable that there may be joint 
owners not known and not named in the petition, the court may, upon their 
application, direct the clerk to make out a notice to [460] such defendants not 
known or not found as aforesaid, to be signed by him, and furnished to the peti- 
tioners, or their attorney, on demand. 


Sec. 8. Such notice shall state concisely the objects of the petition afore- 
said, and the names of the parties thereto, and shall require all persons inter- 
ested in the property therein described, (whether such persons are named in 
said petition or not) to appear and answer said petition on or before the first 
day of the court, or that the proceedings had in the cause thereafter, will be 
binding and conclusive on them forever. 


Sec. 9. The publication of such notice once in each week, for twelve weeks 
successively, in some newspaper printed most conveniently to the place where 
the court is held, and for four successive weeks in some newspaper printed at 
the seat of government for the territory, (such publications to be made as soon 
as practicable after the issuing of such notice) shall be considered in all re- 
spects equivalent to a personal service of the summons aforesaid. 

Sec. 10. The answer of the defendants may be either joint or separate, and 
must state the amount and nature of each of their respective interests. 

Sec. 11. Or it may deny the right of either and all the petitioners to any 
part of said property, or that, having an interest, they had no right to present 
possession, or any other matter which would bar the right of the petitioners 
to commence the suit; and if such answer be admitted or found true, the pro- 
ceedings shall be dismissed at the cost of the petitioners. 

Sec. 12. Any of the parties in interest, who shall have appeared as afore- 
said, either as petitioners or defendants, may reply to the answer of any other 
party, and whenever an issue is formed, the court shall direct it to be entered 
on the record: 

Sec. 13. The different issues of fact may be tried by separate juries, or 
any portion thereof by the same jury, at the discretion of the court. 

Sec. 14. After an amendment affecting the interests of any party, the court 
may allow further pleadings, and the making up of other issues. 

Sec. 15. After the introduction of new parties, as authorized by section 
third, unless notice shall have been given by publication, as hereinbefore pro- 
vided, the same proceedings in relation to such new parties shall be pursued, 
by summons or publication, as has been prescribed for the commencement of 
the suit. 
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[461] Sec. 16. All issues of fact shall be tried by a jury unless the parties in- 
terested shall otherwise agree. 


Sec. 17. In all cases, each of the parties appearing, whether as petitioners 
or defendants, shall be required to exhibit his proof of title, and authentic 
copies of the conveyances by which the same is held, each of which (or copies 
thereof) shall be filed with the clerk. 


Sec. 18. If the statements in the petition are not contradicted by some of 
the defendants, or by the aforesaid proofs themselves, such statements shall 
be taken as confessed and true. 


Sec. 19. After all the shares and interests of the parties shall have been 
settled in any of the methods aforesaid, judgment shall be rendered, confirming 
such shares and interests, and that partition be made accordingly. 

Sec. 20. The shares and interests of all those parties who shall not have 
appeared as aforesaid, shall, as between such parties, remain undivided. 

Sec. 21. Any incumbrance on the undivided share of any party shall, after 
petition, be confined to the particular share of such party. 

Sec. 22. After judgment of partition shall-have been rendered as aforesaid, 
the court shall appoint three reputable citizens of the county to act as com- 
missioners for making such partition, and shall specify in an order of court, 
the number and nature of the shares into which the property shall be divided. 

Seo. 23. If any of the persons so appointed shall die, resign, or neglect to 
serve, the court, or the judge thereof in vacation, may fill the vacancy. 

Sec. 24. Each of such commissioners, before proceeding to act, shall make 
affidavit that he will honestly and impartially execute the trust reposed in him, 
which affidavit shall be filed with the clerk of the court. 

Sec. 25. All the commissioners must meet together in the performance of 
their duties, but the acts of a majority so met shall be valid, subject, however, 
to the revision of the court. 

Sec. 26. If it shall appear to the commissioners that a partition of the prop- 
erty cannot be made without great prejudice to the owners thereof, they shall 
report that fact to the court. 

Sec. 27. Where a partition is deemed proper, it shall be made according 
to value, and not according to quantity. The commissioners shall designate the 
shares by permanent monuments, and may employ the county surveyor and 
necessary assistants to aid them therein. 

[462] Sec. 28. The report of the commissioners shall be in writing, signed by 
at least two of them. It shall describe the respective shares with as much accur- 
acy as would be necessary in a deed, and shall be accompanied with a plat of 
the premises. It shall also contain an item of their charges. 

Sec. 29. Where the case will admit, the court shall direct the commissioners 
merely to make the partition into shares. The clerk, in open court, shall make 
the allotment of those shares, by first numbering the shares, and then drawing 
the names of the corresponding owners, after the manner of selecting a petit 
jury. 

Sec. 30. Where the case requires, the commissioners may make a partition 
of a part of the property in the manner aforesaid and, as to the remainder, 
may report as provided in section twenty-eight. The proceedings, in relation 
to each of the two portions thus divided or undivided, shall be the same, re- 
spectively, as is by this act provided for property in either of the two pre- 
dicaments. 

Sec. 31. The court shall allow the commissioners two dollars per diem for 
their services and expenses, as well as for the surveyor and other necessary 
assistants. 
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Sec. 32. ` All the costs of partition shall be paid in the first instance by the 
petitioners, but eventually by all the parties in proportion to their interests, 


Sec. 33. Said report, if not presented in court by the commissioners them- 
selves, must be acknowledged or proved in the same manner as required in the 
ease of deeds to entitle them to be recorded. It shall then be filed with the clerk. 


Sec. 34. On good cause shown, the report may be set aside, and new com- 
missioners appointed by the court as often as the case may require, who shall 
proceed as above directed. 


Sec. 35. Upon the report of commissioners being confirmed, judgment shall 
thereon be rendered that such partition be firm and effectual forever. 

Sec. 36. Where all the parties in interest shall have been duly notified to 
appear and answer the petition, either by the service of the summons, or by 
the publieations, or by the publieation hereinbefore prescribed, the judgment 
aforesaid shall be binding and conclusive upon all persons whatsoever. 

SEC. 37. In other eases it shall only bind those who shall have been duly 
served with the summons as aforesaid. 

Src. 38. If the said commissioners shall report that the whole or [463] any por- 
tion of the property is so situated that a partition thereof cannot be made without 
great prejudice to the owners, the court, if satisfied that such report is correct, 
may cause an order to be entered, directing the commissioners to sell the prem- 
ises so situated at public auction, to the highest bidder, and also fixing the 
terms of sale. 

Sec. 39. Before the commissioners proceed to sell as aforesaid, they shall 
give security, to be approved by the court, or judge thereof, conditioned for 
the faithful discharge of their duties as such commissioners. And at any time 
thereafter, upon good cause shown, such court or judge may require further 
or better security. 

Sec. 40. After making the order of sale as aforesaid, the court shall direct 
the clerk to ascertain and report whether there be any general incumbrance by 
mortgage, judgment, decree or otherwise, upon any portion of said property. 

Sec. 41. If such incumbrance be ascertained to exist, the holders thereof 
shall be made parties to the proceedings, and the same course pursued in re- 
lation thereto as directed in section nineteenth. 

Sec. 42. The commissioners shall give the same notice of sales to be made 
by them, as is required where lands are sold by the sheriff on execution. 

Sec. 43. After completing such sale, the commissioners shall report their 
proceedings to the court, with a description of the different parcels of land 
sold to each purchaser, and the price paid by him, which report shall be filed 
with the court. 

Sec. 44. If such sales be approved and confirmed by the court, an order 
shall be entered directing the commissioners, or any two of them, to execute 
conveyances pursuant to such sales: provided, that no such conveyances shall 
be made until all the money is paid, without receiving from the purchaser a 
bond and mortgage of the land so conveyed. 

Sec. 45. If such sales be disproved, the moneys paid, and the securities 
given, shall be returned to the respective purchasers. 

Sec. 46. Such conveyances so executed as aforesaid, shall be recorded in 
the county where the premises are situated, and shall be a bar to all persons 
interested in such premises, who shall have been duly summoned or notified 
as hereinbefore directed. 

Sec. 47. Where any of the parties are under any legal disabilities, as men- 
tioned in section fourth, his share of the proceeds shall be paid over to the per- 
son who has represented him in the suit, to be invested [464] for the benefit of the 
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said owner, and to be subject to the laws relative to real property until after such 
disability has ceased. 


Sec. 48. Where the holder of an incumbrance shall have appeared pursuant 
to the provisions of section forty-one, he shall make proof of such incumbrance 
and the exact amount thereof, and if any issue of fact be thereon joined, it shall 
be tried as hereinbefore directed. 


Sec. 49. If an estate for life or years be found to exist as an incumbrance 
upon any part of said property, and if the parties cannot agree upon the sum 
in gross which shall be considered an equivalent for such estate, the court shall 
direct such sum to be ealeulated according to the principles of law applicable 
to annuities, and which the person entitled thereto shall consent to accept in 
lieu thereof, by an instrument under his hand and seal, and acknowledged or 
proved in the manner required in case of deeds to entitle them to be recorded. 


Sec. 50. If such consent be not given on demand, the court shall direct the 
proceeds of the whole share, upon which the incumbrance existed, to be in- 
vested, and the same disposition to be made of the proceeds thereof as though 
such instrument had remained real property after partition. 


Sec. 51. The proceedings in relation to incumbrances, as above provided, 
shall not delay the distribution of the proceeds of those shares in regard to 
which no such proceedings are necessary. 


Sec. 52. Any person claiming to hold an incumbrance upon any portion of 
the property, in relation to which the suit is brought, may, in default of the 
owner thereof, appear and act as his representative in any of the proceedings 
under this act. 


Sec. 53. Persons having a contingent interest in said property may be made 
parties to the proceedings herein authorized, and the proceeds of the share so 
situated shall be invested until sueh contingent interest vests in some ascertained 
owner. 


Sec. 54. In all cases the ascertained share of any absent or unknown owner 
shall also be invested for his benefit. 


Sec. 55. Before the proceeds of any sales hereby authorized shall be paid over 
or invested, the due proportion of the expense of the aforesaid proeeedings shall 
first be deducted. 


Sec. 56. The proceedings authorized by this act, being intended as a sub- 
stitute for all partitions in chancery as well as at law, the court is authorized 
to exercise equity powers, except as herein otherwise provided. 


Sec. 57. The court may, in its discretion, require all or any of the [465] parties 
before they shall receive the moneys arising from any sale as aforesaid, to give 
satisfactory security to refund such moneys, with interest, in case it shall after- 
wards appear that said parties were not entitled thereto. 

Sec. 58. Whenever by this act security is required to be given, it shall, 
unless otherwise provided, be by bond to the clerk of the court, and filed in his 
office, and if the conditions thereof be broken, it shall be prosecuted by him, 
or his successors, for the use of the parties aggrieved, whenever required by 
them so to do. 

Sec. 59. All investments under the provisions of this act shall be made upon 
bond and mortgage of real estate, of the clear unincumbered value of at least 
twice the value of the investment, and the security shall be given, and the 
breach thereof presented, as provided in the preceding section. 

Sec. 60. No such security shall be discharged, transferred, or impaired, by 
any act of the clerk, without an order from the court entered on the minutes 
thereof. 
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Sec. 61. Such clerk shall receive all moneys as they become due, and apply 
or re-invest the same, according to the circumstances of the case, as the court 
shall direct; and shall once in each year, or oftener if required by the court, 
render to said court an account in writing, and on oath, of all moneys received 
by him, and of the application thereof. 

Sec. 62. Tf the petitioners for any partition shall become nonsuit, or suffer 
a discontinuance, or a verdict shall pass against them, or judgment shall be 
rendered against them on demurrer, they shall pay costs, to be recovered and 
collected as in personal actions. 

Sec. 63. Upon any final judgment, rendered pursuant to the provisions of 
this act, a writ of error may be brought by any of the parties to such judg- 
ment, either jointly or separately, in the same manner as in personal actions. 

Sec. 64. Errors may be assigned upon such writ for any erroneous adjudi- 
cation upon the rights of any of the respective parties, and the court shall direct 
the person, whose interest is affected by such adjudication, to appear in such 
cause as a defendant in error. 

Src. 65. Judgment may be given by the court above either for affirmance 
or reversal in part, or in whole, or a new adjudication of the matter may be 
directed in the court below. The proceedings in other respects shall be the 
same as in personal actions. 

Approved January 4, A. D. 1839. 


[466] CHAPTER 111. 


PRACTICE. 
AN ACT to amend an act relative to practice in the district courts of this territory. 


SECTION. : SEcTION. 


1. Duty of clerks of district courts in 2. Act when to take effect. 
certain cases, 


Be $t enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter, when any action is pending, in any of the district 
eourts of this territory, it shal] be legal for the clerk of said court, and it is 
hereby made his duty, on the application of any party to any such suit, to 
issue subpoenas for witnesses into any adjoining county in this territory, which 
shall be issued and returned as in other cases; and all subsequent process shall 
issue accordingly, as in other cases. 

Sec. 2. This act to take effect and be in force from and after its passage. 

Approved January 15, A. D. 1841. 
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CHAPTER 112. 


PRACTICE. 


AN ACT regulating practice in the district courts in the territory of Iowa. 


330 
SEcTION. 

1. Authority, test, date and return of 
writs. 

2. Service and return of writs, proviso. 

3. Continuance granted for certain reas- 
ons, 

4. Proceedings on trial when one or 
more defendants are absent, judg- 
ment, etc. 

5. Sheriff punished as for contempt for 
neglecting or refusing to return 
summons. 

6. Effects of failure to flle declaration 
at certain time before first term, 
and also second term of court. 

7. Clerk to keep docket, apportion and 
classify causes, etc. 

[467] 8. Duty of clerk as to witnesses. 

9. When court may decide law and 
facts. 

10. Parties required to produce books, 
etc., particulars to be filed in de- 
fendant's plea. 

11. Time of pleading, Judgment by de- 
fault, continuance, admission of 
facts, etc. 

12. Multiplicity of pleas, general issue 
and special matter, verification of 
pleas, etc., proviso. 

13. Damages how assessed, when judg- 
ment by default. 

14. When Judgments by default set aside. 

16. Affidavits made in court to be filed. 

16. Actions on penal bonds, breaches of 
covenants, penalty to stand as se- 
curity, damages, &c., &c., proviso 
relative to notice to defendant, or 
attorney. 

17. Set off, plea, and notice, judgment 
for defendant. 

18. Peremptory challenges, documentary 
evidence, non-suit, &c. 

19. Bills of exception part of record, re- 
fusal of judge to allow remedied by 
Supreme court. 

20. Verdict how rendered, exceptions, 
motion for new trial, arrest of 
Judgment, grounds for motion, stay 
of proceedings, limitation, etc., etc. 

21. General verdict how sustalned. 

22. Judgment by confession, release of 
errors, record in such cases, etc. 

23. Judgment arrested for error, order 


of court, 


SECTION. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 
31. 
32. 
33. 


34. 


35. 


36. 
37. 
38. 


39. 
40. 


41. 
42. 


43. 
44. 
45. 
46. 


47. 


Fee book of clerk, what it shall set 
forth, a public record, bill of costs 
to accompany execution, how col- 
lected, etc. 

Bill of costs to correspond with fee 
book, otherwise void, names of wit- 
ness, and attendance to be stated 
in same, 


Docket book, character and correc- 
tion of fee book. 

Judgment docket, order thereof, duty 
of clerk, detailed satisfaction of 
judgment, penalty for neglect, how 
recovered, etc. 

Remedy against sheriff for refusal to 
return execution, party may apply 
for relief, duty of courts to grant 
order, its requirements, etc., pro- 
viso. 

Return of executions to be entered, 
penalty for failure. 

Writs of summons, how served. 

How served against corporations. 

How against county commissioners. 

Costs for plaintiff in actions of tort 
where damages are less than fifty 
dollars. 

Division in opinion in court on hear- 
ing an appeal, 

Charge of district court confined to 
law. 

Scrawl equal to seal. 

Incompetent witnesses. 

Non-joinder in appeal or writ of er- 
ror not to affect proceedings there- 
on, 

Minors may sue by next friend. 

Proceedings where defendants re- 
side in different counties. 

Interpreters. 


Declaration not necessary to be filed 
in scire facias to revive judgment. 


Filing bond or note, etc., petition and 
form. 


Assignment of bond or note. 
Petition equal to a declaration. 


Defects after verdict, how cured, 
election of remedies. 


Repealing clause. 
See note, 
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SEcTION. SEcTION. 
48. Execution with attachment served on 50. Writs of scire facias not necessary 
garnishee. to revive judgment until the lapse 
49. Judgment against garnishee. of five years. : 


[468] Be it enacted by the Counci and House of Representatives of the Territory 
of Iowa: 


Section 1. That all writs issued by any court in this territory, shall run 
in the name of the United States of America, and bear test in the name of the 
presiding judge, and shall be sealed with the seal of said court, signed by the 
clerk thereof, and made returnable to the first day of the next term after the 
date of such writ. 

Sec. 2. It shall be the duty of the sheriff or coroner to serve all process of 
summons or eapias when it shall be practicable, ten days before the return day 
thereof, and to make return of such process to the clerk who issued the same, 
by or on the return day, with an endorsement of his service, the time of serving 
it, and the amount of his fees: provided, that when such process shall have been 
directed to a foreign county, the officer executing the same may make return 
thereof by mail, and the clerk may charge the postage and tax the amount in 
his fee bill. j 

Sec. 3. If it shall not be in the power of such sheriff or coroner to serve 
such summons or capias ten days before the return day thereof, he may execute 
the same at any time before or on the return day, but, in such case, the de- 
fendant or defendants shall be entitled to a continuance, and shall not be com- 
pelled to plead before the next succeeding term. 


Sec. 4. Whenever it shall appear, by the return of the sheriff or coroner, 
that the defendant or defendants are not found, the clerk shall, at the request 
of the plaintiff, issue another summons or capias, (as the case may be,) and so 
on until service be had and the defendant or defendants be summoned or brought 
into court, and if such summons or capias be served on any one or more, but 
not on all, of the defendants, the plaintiff or plaintiffs shall be at liberty to 
proceed to trial and judgment in the same manner as if the defendants were 
in eourt, and any judgment so obtained shall be valid against the defendant or 
defendants on whom the process had been served, and the plaintiff or plaintiffs 
may, at any time afterwards, have a summons in the nature of a scire facias 
against the defendant or defendants not served with the first process as afore- 
said, to cause him, her, or them, to appear in the said court, and show cause 
why he, she, or they should not be made & party to such judgment, and the 
court shall thereon proceed to hear and determine the matter in the same manner 
as if such defendant or defendants had been originally summoned or brought 
into court; and such defendant or defendants shall also be allowed the benefit 
of any payment which may have been made on the judgment before recovered, 
and the [469] judgment of the court against the defendant or defendants in such 
case shall be that the plaintiff or plaintiffs recover against such defendant or 
defendants, together with the defendant in the former judgment, the amount 
of his debt or damages, as the case may be. 

Sec. 5. If any sheriff or coroner to whom any summons or capias shall be 
delivered, shall neglect or refuse to make return of the same before or on the 
return day of such process, the plaintiff may enter a rule requiring said sheriff 
or eoroner to make return of such process on a day to be fixed by the court, or to 
Show cause on that day why he should not be attached for a contempt of the 
court, and the plaintiff shall thereupon cause a written notice of such rule to 
be served on such sheriff or coroner, and if good and sufficient cause be not 
shown to excuse such officer, the court shall adjudge him guilty of a contempt, 
and shall proceed to punish such officer as in other cases of contempt. 
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Sec. 6. If the plaintiff shall not file his declaration, together with a copy 
of the instrument of writing or account on which the action is brought, in case 
the same be brought on a written instrument or account, ten days before the 
court at which the summons or capias is made returnable, the court, on motion 
of the defendant, shall continue the cause at the cost of the plaintiff, unless 
it shall appear that the suit was commenced within ten days of the sitting of the 
court, in which ease the cause shall be continued without costs, unless the parties 
shall agree to have a trial, and if no declaration shall be filed ten days before 
the second term of the court, the defendant shall be entitled to a judgment as in 
case of non-suit. 


SEC. 7. The clerks of the district courts of this territory, shall keep a docket 
of all the causes pending in their respective courts, in which shall be entered the 
names of the parties, the cause of action, and the name of the plaintiff's attorney, 
and he shall furnish the judge and the bar at each term with a copy of the same, 
in which all indictments and causes to which the United States may be a party 
shall be first set down; all cases in law, in order, according to the date of their 
commencement, and lastly, the suits in chancery; and the clerks shall also set 
and apportion the causes for as many days of the term as he may think neces- 
sary, or be directed by the judge, and all subpoenas for witnesses shall be made 
returnable on the day on which the cause in which the witnesses are to be 
called, is set for trial. 

Sec. 8. The clerk shall, from time to time, issue subpoenas for such witnesses 
as may be required by either party, returnable on the day for which the cause 
in which they are required to attend is set for trial; [470] and every clerk who 
shall refuse so to do, shall be fined, at the discretion of the court. in any sum not 
exceeding one hundred dollars. . 

SEC. 9. In all cases pending in any district court of this territory, if both 
parties shall agree, both matters of law and fact may be tried by the court. 


Sec. 10. The several district courts shall have power, in any action pending 
before them, upon motion, and good and sufficient cause shown, and reasonable 
notiee thereof given, to require the parties, or either of them, to produce books 
or writing in their possession, or power which contains evidence pertinent to the 
issue, and it shall be the duty of the defendant or defendants in all cases where 
he, she, or they intend to prove, on trial, any accounts or demands against the 
plaintiff or plaintiffs, to file with his plea a bill of the particular items of such 
accounts or demands, and no other accounts or demands shall be suffered to 
be proved to the jury or court on that trial. 

Sec. 11. On the appearance of the defendant or defendants, the court may 
allow such time to plead as may be deemed reasonable and necessary, and for 
want of appearance may give judgment by default on calling the cause, except 
in cases where the process has not been served, or declaration filed ten days 
before the term of the court; but all the causes shall be tried or otherwise dis- 
posed of in the order they are placed on the docket, unless the court, for good 
and sufficient cause, shall otherwise direct. And whenever either party shall 
apply for the continuance of a cause on account of the absence of testimony, 
the motion shall be grounded on the affidavit of the party so applying, or his, 
her, or their authorized agent, showing that due diligence has been used to 
obtain it, and also the name and residence of the witness or witnesses, and what 
particular fact or facts the party expects to prove by such witness or witnesses, 
and also that affiant knows of no other witness by whom the particular fact 
or facts could be proved, and should the court be satisfied that such evidence 
would not be material on the trial of the cause, or if the opposite party will 
admit the fact or facts stated in the affidavit, the cause shall not be continued. 


Sec. 12. The defendant may, in his defense, plead specially or may plead the 
general issue, and give notice in writing under the same, of the special matters 
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intended to be relied on for & defense on the trial, under which notice, if ad- 
judged by the court to be sufficiently clear and explicit, the defendant shall 
be permitted to give evidence of the facts therein stated, as if the same had been 
specially pleaded and issue taken thereon; but no person shall be permitted to 
deny, on trial, the [471] execution of any instrument in writing, whether sealed 
or not, upon which any action may have been brought, or which shall be set up by 
way of defense or set off, unless the person so denying the same shall file his, 
or her affidavit denying the execution of such instrument; provided, if the 
party making such denial be prosecuting or defending said suit as executor 
or administrator, it shall be sufficient to state in such affidavit the belief of the 
party making the same, according to his or her best knowledge, that such instru- 
ment was not executed by the testator or intestate. 


Sec. 13. Whenever judgment shall be given against the defendant or defend- 
ants by default, in any action brought on any instrument of writing for the pay- 
ment of money only, the court may direct the clerk to assess the damages by 
computing the interest and principal, and report the same to the court, upon 
which final judgment shall be given; and in all other actions where judgment 
shall go by default, the plaintiff may have his damages assessed by a jury in 
court. 

Sec. 14. The court may, in its discretion, before final judgment, set aside 
‘any default upon good and sufficient cause upon affidavit, upon such terms and 
conditions as shall be deemed reasonable: provided, that no judgment by default 
shall be set aside unless the motion is made at the term said judgment was 
rendered. 


Sec. 15. All affidavits made in court duting the progress of any cause, and 
relating thereto, shall be filed and preserved by the clerk. 

Sec. 16. In all actions brought on penal bonds, conditioned for the perform- 
ance of covenants, the plaintiff may assign in his declaration as many breaches 
as he may think fit, and the jury, whether on trial of the issue or of inquiry, 
shall assess the damages for so many breaches as the plaintiff shall prove, and the 
judgment for the penalty shall stand as a security for such other breaches as 
may afterwards happen, and the plaintiff may, at any time afterwards, sue out a 
writ of inquiry to assess damages for the breach of any covenant or covenants 
contained in such bond subsequent to the former trial or inquiry ; and whenever 
execution shal] be issued on such judgment, the clerk shall endorse thereon the 
amount of the damages assessed by the jury, with the costs of suit, and the 
sheriff or coroner (as the case may be,) shall only collect the amount so en- 
dorsed: provided, that in all cases where a writ of inquiry of damages shall 
be issued for any such breaches subsequent to the first trial or inquiry, the de- 
fendant, his agent, or attorney shall have at least ten days notice, in writing, of 
the time of executing the same. 

[472] Sec. 17. The defendant or defendants, in any action brought upon any 
contract or agreement, either express or implied, having claims or demands 
against the plaintiff in such actions, may plead the same, or give notice thereof 
under the general issue as is provided in the twelfth section of this act, and the 
same, or such part thereof, as the defendant shall prove on trial shall be set off and 
allowed against the plaintiffs demand, and a verdict shall be given for the bal. 
ance due, and if it shall appear that the plaintiff be indebted to the defendant, the 
jury shall find a verdict for the defendant, and certify to the court the amount 
80 found, and the court shall give judgment in favor of such defendant for the 
amount so certified, with the costs of his defense, and executions shall be issued 
on such judgment as in other cases. 

Sec. 18. In all civil actions each party shall be entitled to a challenge of 
three jurors without showing cause for such challenge; and when the jury re- 
tire to consider of their verdict they shall be permitted to take any papers that 
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may have been used as evidence on the trial, and no plaintiff shall suffer a non- 
suit on the trial, unless he do so before the jury retire from the bar. 


Sec. 19. If, during the progress of any trial in any civil cause, either party 
shall allege an exception to the opinion of the court, and reduce the same to writ- 
ing, it shall be the duty of the judge to allow the said exceptions and to sign 
and seal the same, and the said bill of exceptions shall thereupon become a part 
of the records of such cause; and if any judge of the district court shall refuse 
to allow or sign such bill of exceptions tendered, and the same is signed by three 
or more disinterested by-standers or attorneys of said court, the judge shall then 
permit the said bill to be filed and become a part of the record; if the judge 
refuse, the supreme court of this territory may, when such cause is brought 
before them by writ of error or appeal upon proper affidavit of such refusal, 
admit such bill of exceptions as a part of the record. 


Sec. 20. It shall be sufficient for the jury to pronounce their verdict, by 
their foreman, in open court, without reducing the same to writing, and the 
clerk shall enter the same in form, under the direction of the court, and if either 
party may wish to except to the verdict, or for other causes to move for a new 
trial, or in arrest of judgment, he shall, before final judgment be entered, give, 
by himself or counsel, to the opposite party, or his counsel, the points in writing, 
particularly specifying the grounds of such motion, and shall also furnish the 
judge with a copy of the same, and final judgment shall thereupon be stayed 
[473] until such motion can be heard by the court. But no more than two new 
trials shall be granted to the same party in the same cause, nor shall any verdict 
or judgment be set aside for irregularity only, unless cause be shown for the same 
during the sitting of the court, at {he term such verdict or judgment shall be 
given. 

Sec. 21. Whenever an entire verdict shall be given on several counts, the 
same shall not be set aside or reversed if any one or more of the counts be good. 


Src. 22. Any person for a debt, bona fide due, may confess judgment by 
himself, or attorney duly authorized, without process, and every confession of 
judgment, whether with or without process, shall operate as a release of errors 
on the entering up of the judgment or making record thereof, and in no case, 
except when the title of land shall come in question, shall it be necessary for the 
clerk to make a complete record, unless especially requested by one of the parties, 
who shall pay the costs of the complete record. 

Sec. 23. Where judgment shall be arrested for any defect in the record or 
proceedings, after the first process, the plaintiff shall not be compelled to com- 
mence his action anew, but the court shall order new pleadings to commence 
with the error that caused the arrest. 

Sec. 24. The clerks of the several district courts shall keep a fee book in 
which shall be clearly and distinctly set down, in items, under the proper title, 
the costs of each suit, including the sheriff’s and witnesses’ as well as the clerk’s 
fees, noting distinctly what fees have accrued on the part of each party, which 
fee book shall be a public record, and whenever any suit shall be determined 
and final judgment entered, the costs and charges of each party litigant shall 
be made up, and, together with the costs of the prevailing party, shall be included 
in the judgment, and the clerk shall always send out a bill of such costs with 
the execution, and the costs of the party failing in the suit shall be collected in 
the manner prescribed by law. 

Sec. 25. If any clerk shall issue a fee bill or a bill of costs with the execution, 
without first entering the same in his fee book, or if any such bill of costs, or fee 
bill, shall be so issued which shall not be, in substance, a copy of the recorded 
bill, the same shall be void, and any person having paid such bill of costs or 
fee bill, may recover from the clerk the amount thereof, with costs of suit, in any 
court having cognizance thereof. And in every bill of costs to be made or re- 
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corded as aforesaid, the names of the witnesses shall be stated with the number 
of days each attended at every term. 


[474] Sec. 26. It shall not be necessary to insert in the judgment other than 
the docket book, the costs of the prevailing party, except in cases where a complete 
record shall be required, but the fee book of the clerk shall be taken and 
deemed a part of the record, subject however, at all times to be corrected by 
the court. 

Sec. 27. The clerks of the several district courts shall provide and keep in 
their respective offices, a well bound book, for entering therein an alphabetical 
docket of all judgments and decrees rendered in their respective courts; and 
it shall be the duty of the said elerks during every term, or within thirty days 
thereafter, to enter in such book, in alphabetical order, the name of the person 
against whom the judgment or decree was rendered, which shall contain in 
columns ruled for that purpose, the names of the parties, the date, the nature 
of the judgment or decree, the amount of the debt, damages and costs, the 
book and page in which it is entered, and leaving a blank column or columns 
for entering & note or memorandum of the satisfaetion or other disposition 
thereof, and when any judgment or decree shall be satisfied by execution or 
otherwise, or shall be set aside, the said clerk shall enter a memorandum thereof, 
in the column left for that purpose, showing how disposed of, and the date, 
book and page where the evidence thereof is recorded, and such docket may be 
searched by persons at all reasonable times without fee; and every clerk who 
shall fail to keep such docket, or to enter therein any judgment or decree as 
aforesaid, shall forfeit and pay a sum not exceeding one hundred dollars nor 
less than twenty-five dollars and eosts of suit, the one-half to the use of the 
county where such court is held, and the other half to the use of any person 
who will sue for the same, to be recovered by action of debt in the district 
eourt. 

SEc. 28. Whenever any sheriff or coroner shall neglect or refuse to make re- 
turn of any execution to him delivered, when the same shall be returnable, or 
shall refuse or neglect to pay over any moneys collected on such execution, the 
party suing out such execution, on giving to said sheriff or coroner five days’ 
notice in writing of his, her or their intention to apply to the court for relief, 
and it shall be the duty of the court on proof, by affidavit of the delivery of such 
execution, if the same be not returned, or on proof that such money has been col- 
lected and not paid over, to grant an order against such sheriff or coroner re- 
quiring him to make immediate return of such execution, or if the amount or 
any part thereof has been collected, to pay over the same immediately, with 
twenty per cent thereon, from the time of colleetion [475] till paid, and on 
failure of such sheriff or coroner to comply with such order on demand, and being 
served with a copy of the order, he shall be judged to be in contempt and pun- 
ished accordingly, or the plaintiff in such execution may have judgment for the 
money, with twenty per cent thereon, so collected, and have execution as in 
other cases: provided, that in such cases no stay of execution shall be allowed. 

Sec. 29. The clerk shall enter in a book to be kept by him for that pur- 
pose, the return of the sheriff or coroner of all executions, within thirty days 
after the same shall be returned, under the penalty imposed in the twenty- 
seventh section of this act. 

Sec. 30. That all writs of summons issuing from any court of record in this 
territory, shall be served by reading to the defendant if found, and if not 
found, by leaving a copy thereof attested by the officer serving the same at his 
dwelling house or usual place of abode, with some person of the family of 
fifteen years of age or upwards, and stating the contents to said person. 

Sec. 31. That in all suits against any corporation, the summons shall be 
served by leaving an attested copy thereof, with the clerk, cashier, secretary, 
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agent or any other officer having charge of their business, and if there be no such 
officer found within the county, the summons may be served on any member 
of the corporation. 


Sec. 32. That in all suits against the board of commissioners of any county, 
or against the inhabitants of any county in this territory, the summons shall 
be served by leaving an attested copy thereof, with one of the commissioners, 
or with the clerk of the board of county commissioners. 


Sec. 33. That in all actions of tort, brought originally in any of the district 
courts of this territory, if the plaintiff recover less than fifty dollars, such 
plaintiff shall recover no more costs than damages. 


Sec. 34. Whenever the supreme court shall be equally divided in opinion, on 
hearing an appeal or writ of error, the cause shall stand continued until all 
the judges are on the bench. 


Sec. 35. The district court in charging the jury, shall only instruct them 
as to the law of the case. 


Sec. 36. That any instrument of writing to which the maker shall affix a 
scrawl by way of seal, shall be of the same effect and obligation, to all intents, 
as if the same was sealed: provided, that the seal be referred to in the body 
of the instrument. 


‘Sec. 37. A negro, mulatto or Indian, shall not be a witness in any court, 
or in any case against a white person. 


[476] Sec. 38. That in all cases where a judgment or decree shall be rendered 
in any district court in any case whatever, either in law or chancery, against two 
or more persons, either one of the said persons shall be permitted to remove 
said suit to the supreme court, by appeal or writ of error, and for that pur- 
pose shall be permitted to use the names of all said persons if necessary, but 
no costs shall be taxed against any person who shall join in said appeal or writ 
of error. And all such cases shall be determined in said supreme court, as 
other suits are, and in the same manner that it would have been, if all the 
parties had joined in said appeal or writ of error. 


Sec. 39. Hereafter minors may bring suits in all cases whatever, by any 
person that they may select as their next friend, and the person so selected 
shall file a bond with the clerk of the district court, or justice of the peace 
before whom the suit may be brought, acknowledging himself bound for all 
eosts that may accrue, and legally devolve upon such minor, and after bond 
shall have been so filed, said suit shall progress to final judgment and execution 
as in other cases. 


Sec. 40. That in any species of personal actions, in law or equity, when 
there is more than one defendant, the plaintiff commencing his action, where 
either of them resides, may have a writ or writs issued, directed to any county 
or counties where the other defendants, or either of them may be found: pro- 
vided, that if a verdict shall not be found or judgment rendered against the 
defendant or defendants resident in the county where the action is com- 
menced, judgment shall not be rendered against those defendants who do not 
reside in the county, unless they appear and defend the action. 

Sec. 41. Interpreters may be sworn truly to interpret, when necessary. 

Sec. 42. No declaration shall hereafter be considered necessary to be filed 
in any scire facias to revive a judgment. 

Sec. 43. That when any person holding a bond or note for the direct pay- 
ment of property or money, shall desire to put the same in suit, he may do 
so by filing the same with the clerk of the district court having jurisdiction 
thereof, together with the petition purporting as follows: 
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District Court, County, js 
Iowa Territory, 


A. B., plaintiff, states that he holds a bond, or note, (as the ease may be) 
on the defendant, C. D., in substance as follows, (here insert a copy of the 
bond or note) yet the same debt remains unpaid, where-[477]-fore he prays judg- 
ment for his debt and damages, for the detention of the same, together with his 
costs. 


Sec: 44. If the plaintiff shall hold the bond or note, as indorsee, then, after 
reciting the bond or note, say on whieh is the following assignment, (recite 
the assignment) whereby the plaintiff has become the proprietor thereof, of 
which the defendant has had due notice. 


Sec. 45. The said petition shall stand in the place of a declaration; the de- 
fendant or defendants may appear and plead, and then an issue may be joined, 
as in actions of debt, on such bond or note, but if the defendant or defendants 
Shall not appear and plead, the plaintiff may take judgment by default, as 
in other cases. 


Sec. 46. After verdict, the act of jeofails shall apply as in actions of debt 
heretofore. Nothing herein shall prohibit any person, who shall choose so to 
do, from suing in the ordinary way, and the fees shall be the same as in other 
cases, 


Sec. 47. That an act entitled an act regulating practice in the district courts 
of the territory of Iowa, approved January 25th, 1839; and an act amendatory 
of an act regulating practice, etc., approved January 17th, 1840; and an act 
supplemental to an act regulating practice in the district courts, approved 
December 31st, 1840; and an act to amend an act relative to practice in the 
district courts, approved January 9th, 1841; and an act providing for the 
service of writs, by copy, in certain cases, be and the same are hereby repealed. 


Approved February 10, A. D. 1843. 


NOTE—The three following sections are added as additional sections to this act, in 
accordance with the provisions of the sixth section of an act to amend the several acts 
therein named, approved, 16th February, 1843.—See Chapter 20. 


Sec. 48. That any person having obtained a judgment before any court of 
record within this territory, against any defendant, the plaintiff, upon filing 
an affidavit setting forth that the deponent verily believes that the defendant 
has not in his possession, within the knowledge of any such affiant, any visible 
property or effects sufficient to satisfy said judgment and costs, and that the 
said affiant believes that the defendant in the judgment has property, rights, 
or credits, (as the case may be, stating the particulars of the case,) in the 
hands of A. B. (naming him,) an execution upon such judgment may issue, 
containing an attachment clause, which shall be served upon any such garnishee, 
requiring him to appear at the return of such execution and answer to [478] in- 
terrogatories touching his indebtedness to the said defendant in execution, 
at or subsequent to the time of the service of such attachment. 


Sec. 49. That if any such garnishee shall be found to be indebted to the 
defendant in any such execution, a judgment shall be rendered against any 
such garnishee for the amount for which he admits himself to be indebted in 
his said answers, or so much thereof as will satisfy any such execution, with 
costs of suit, and of the attachment; and any such judgment against the 
garnishee shall bind all such property, effects, rights, and credits in the hands 
of such garnishee, and the payment of the amount of the judgment by such 
garnishee, shall operate as a conclusive bar to the right of any such defendant 
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in execution to recover the amount paid under this process against any such 
garnishee. 


Sec. 50. That no writ of scire facias shall be necessary to revive any judg- 
ment heretofore or hereafter had in any of the district courts of this territory, 
until after the lapse of five years from the rendition of the same, and execution 
may, at any time, be issued upon the same until said lapse of five years, unless 
said judgment be sooner satisfied. 


Approved February 10, A. D. 1843. 


CHAPTER 113. 


PARTNERSHIPS. 


AN ACT relative to limited partnersbips. 


SECTION. SECTION. 
1. By whom and for what purpose 12. Effect of alteration of names, busi- 
formed. ness, or capital. 
2. General and special partners and 13. Names to be used in business tran- 
their respective liabilities, gactions. 
3. General partners to transact busi- 14. Style of suits. 
ness. 15. Special partnerships, extent of lia- 
bilities, and their privileges. 
4. ifi h d a 
Certificate of partnership, what to (479) 16. Reduction of capital prohibited. 
17. Special partners, extent of their lia- 
5. Before whom and when acknowl- bilities, and their special privil- 
edged. eges. 
6. Where and by whom recorded when 18. Partners to account to each other. 
in different counties. 19. Fraud and consequent damages. 
7T. Affidavit as to moneys paid. 20. Transfer in contemplation of insol- 
8. Partnership when formed, and effect vency, ete., void. 
of false statement. 21. Preference of creditors prohibited. 
9. Terms of partnershtp to be pub- 22. Liabilities of special, by violation of 
lished, and effect of neglect. the above sections. 
10. Affidavit of publication and its ef- 23. Creditors to be first satisfied. 
fect. ; 24. Notice of dissolution to be recorded, 
11. Procedings to renew or continuance. and published. 


Be st enacted by the Council and House of Representatives of the Territory! 
of Towa: 


Section 1. That limited partnerships for the transaction of any agricul- 
tural, mercantile, mechanical, mining, smelting, or manufacturing business, 
within this territory, and for no other purpose, whatever, may be formed by 
two or more persons, upon the terms, with the rights, and powers, and subject 
to the conditions, liabilities herein prescribed. 


Sec. 2. Such partnerships shall consist of one or more persons, who shall 
be called general partners, and who shall be jointly and severally responsible, 
as general partners now are by law, and of one or more persons who shall con- 
tribute, in actual cash payment, a specific sum, as capital to the common stock, 
who shall be called special partners, and who shall not be liable for the debts 
of the partnership beyond the fund so contributed by him or them to the 
capital. 
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Sec. 3. The general partners only, shall be authorized to transact business 
and sign for the partnership, and to bind the same. 


SEC. 4. The persons desirous of forming such partnership, shall make and 
severally sign a certificate, which shall contain: first, the name, or firm, under 
which such partnership is to be conducted: second, the general nature of the 
business intended to be transacted: third the names of all the general and 
special partners interested therein, distinguishing which are general and which 
are special partners, and their respective places of residence: fourth, the amount 
of capital which each special partner shall have contributed to the common 
Stock: fifth, the period at which the partnership is to commence, and the period 
that it will terminate. 


Sec. 5. The certificate shall be acknowledged by the several persons signing 
the same, in the manner, and before the same persons that deeds are now 
acknowledged, and the said acknowledgment shall be certified in the same man- 
ner as the acknowledgment of deeds is now certified. 


Sec. 6. The certificate, so acknowledged and certified, shall be re- [480] -corded 
and filed in the office of the register of deeds of the proper county, in which the 
principal place of business of the partnership shall be situated, and shall also 
be recorded by him at large, in a book to be kept for that purpose, open to 
publie inspection. If the partnership shall have places of business situated in 
different counties, a transcript of the certificate and of the acknowledgment 
thereof duly certified by the register, in whose office it shall be filed, and under 
his official seal shall be filed and recorded in like manner in the office of the 
register of every such county. 


Sec. 7. At the time of filing the original certificate, with the evidence of 
the acknowledgment thereof, as before directed, an affidavit of one or more 
of the general partners shall also be filed in the same office, stating the sums 
specified in the certificate to have been contributed by each of the special part- 
ners, to the common stock, and to have been actually, and in good faith, paid 
in cash. 


Sec. 8. No such partnership shall be deemed to have been formed, until a 
certificate shall have been made, acknowledged, filed and recorded, nor until 
an affidavit shall have been filed as above directed. And if any false statement 
be made in such certificate, or affidavit, all the persons interested in such 
partnership shall be liable for all the engagements thereof, as general partners. 


Sec. 9. The partners shall publish the terms of the partnership, when reg- 
istered, for at least six weeks immediately after such registering, in a news- 
paper published in the county where the principal business of the partnership 
shall be carried on, if there be one published in that county, if not, then in a 
newspaper in the territory nearest to the said principal place of business, to 
be designated by the register of deeds of the county in which said registry 
shall be made, and if such publication be not made, the partnership shall be 
deemed general. 


SEc. 10. Affidavit of the publieation of such notice, by the printers of the 
newspaper in which the same shall be published, may be filed with the register 
of deeds, in the county where the principal business of the partnership may be 
carried on, and shall be evidence of the facts therein contained. 


Sec. 11. Every renewal, or continuance of such partnership, beyond the 
time originally fixed for its duration, shall be certified, acknowledged and re- 
corded, and an affidavit of a general partner be made and filed, and notice be 
given in the manner herein required for its original formation, and every 
such partnership which shall be otherwise renewed, or continued, shall be 
deemed a general partnership. 
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[481] Sec. 12. Every alteration which shall be made in the names of the part- 
ners, in the nature of the business, or in the capital, or shares thereof, or in any 
other matter specified in the original certificate, shall be deemed a dissolution 
of the partnership, and every such partnership which shall, in any manner, 
be earried on after such alteration shall have been made, shall be deemed a 
general partnership; unless renewed as a special partnership according to the 
provisions of the last section. 


Sec. 13. The business of the partnership shall be conducted under a firm, 
in whieh the names of the general partners only shall be inserted, without the 
addition of the word ‘‘company,’’ or any other general term, and, if the name 
of any special partner shall be used in such firm, with his privity, he shall be 
deemed a general partner. 


Sec. 14. Suits, in relation to the business of the partnership, may be brought 
and conducted by and against the general partners, in the same manner as 
if there were no special partners. 


Sec. 15. No part of the sum, which any special partner shall have con- 
tributed to the capital stock, shall be liable for any debts previously contracted 
by the general partners, nor shall any part of such sum be withdrawn by him, 
or paid, or transferred to him, in the shape of dividends, profits, or otherwise, 
at any time during the continuance of the partnership. But any partner may 
annually receive lawful interest on the sum so contributed by him, if the pay- 
ment of such interest shall not reduce the original amount of such capital, and 
if, after the payment of such interest, any profit shall remain to be divided, 
he may also receive his portion of such profits. 

Sec. 16. If it shall appear, that by the payment of interest. or profits, to 
any special partner, the original capital has been reduced, the partner receiv- 
ing the same shall be bound to restore the amount necessary to make good his 
share of capital, with interest. 


Sec. 17. A special partner may, from time to time, examine into the state 
and progress of the partnership concerns, and may advise, as to their man- 
agement, but he shall not transact any business on account of the partnership, 
nor be employed, for that purpose, as agent, attorney, or otherwise. If he shall 
interfere, contrary to these provisions, he shall be deemed a general partner. 

Sec. 18. The general partners shall be liable to account to each other, and 
to the special partners, for the management of their concerns, both in law and 
in equity, as other partners now are by law. 

Sec. 19. Every partner who shall be guilty of any fraud, in the [482] affairs of 
the partnership, shall be liable, civilly, to the party injured, to the extent of 
his damage. 

Sec. 20. Every sale, assignment, or transfer, of any of the property, or 
effects of such partnership, when insolvent, or in contemplation of the in- 
solvency of any partner, with the intent of giving a preference to any creditor 
of such partnership, or insolvent partner, over other creditors of such partner- 
ship, and every judgment confessed, lien enacted, or security given, by any such 
partner, under the like circumstances, and with the like intent, shall be void, 
as against the creditors of the partnership. 

SEC. 21. Every such sale, assignment or transfer, of any of the property, 
or effects, of the general, or special partner, made by such general or special 
partner, when insolvent, or in contemplation of insolvency, or after, or in con- 
templation of the insolvency of the partnership, with the intent of giving to 
any creditor of his own, or of the partnership, a preference over the creditor 
of the partnership, and every judgment confessed, lien enacted, or security 
given, by any such partner, under the like circumstances, shall be void, as 
against the creditors of the partnership. 
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Sec. 22. Every special partner, who shall violate any provision of the two 
last preceding sections, or who shall concur in, or assent to, any such violation 
by the partnership, or by any individual partner, shall be liable as a general 
partner. 

SEC. 23. In ease of the insolvency, or bankruptcy, of the partnership, no 
special partner shall, under any circumstances, be allowed to claim as a creditor, 
until the claims of all the other creditors of the partnership shall be satisfied. 

Sec. 24. No dissolution of such partnership, by the acts of the parties, shall 
take place previous to the time specified in the certificate of its formation, or 
in the certificate of its renewal, until a notice of such dissolution shall have 
been filed and recorded in the register’s office, in which the original certificate 
was recorded; and published, once in each week, for four weeks, in a news- 
paper published, as is provided for in the ninth section of this act. 


Approved January 25, A. D. 1839. 


[483] CHAPTER 114. 
PENITENTIARY. ; 


AN ACT to provide for the erection of a penitentiary, and establishing and regulating 
prison discipline for the same. 


SECTION. SECTION. 
1. Capacity and cost of building. 7. Warden and assistants appointed, 
2. Directors, number, power and oath, bond, securities, etc., etc. 
how elected, etc. 8. Compensation of same. 
3. Building where located, land donat- 9. Duty of warden. 
ed, title recorded. 10. Inspection of prison, warden account, 
4. Superintendent appointed, his pow- etc., etc. 
ers and duties. 11. By-laws and regulations of directors. 
5. Appropriation by congress for peni- 12. Employment of ministers of the gos- 
tentiary, duty of directors, etc. pel and thefr compensation. 
6. Compensation of directors. 13. Appropriations past and future. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That a penitentiary, of sufficient capacity to receive, secure, and 
employ one hundred and thirty-six convicts to be confined in separate cells 
at night, shall be erected, at or near the place hereinafter designated, for the 
confinement and employment of persons sentenced to imprisonment and hard 
labor in the penitentiary of said territory, or state: provided, that said peni- 
tentiary shall be constructed on such a scale that, in the estimation of the 
directors, it can be fully completed for a sum not exceeding forty thousand 
dollars, exclusive of the labor of the convicts: provided, that said directors shall 
lay a full and complete plan of said buildings and estimate in detail of the cost 
of erecting said buildings, before the legislative assembly, in the first week of 
their next session. 

Sec. 2. There shall be elected, by joint ballot of the council and house of 
.representatives of the territory of Iowa, three directors of the penitentiary 
hereby authorized to be built, and under the direction of a majority of them, 
the erection of the penitentiary shall be conducted and prosecuted. They shall 
severally take an oath or affirmation faithfully to discharge the duties re- 
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quired of them. Of the three directors, to be elected by this general assembly, 
the first elected shall hold his office for the term of three years, the second for 
the term of [484] two years, and the third for the term of one year, and after the 
first election of said directors, as the term of office of any shall expire, his 
successor shall be elected for the term of three years; and in case a vacancy 
should happen in the office of director from death, resignation, or other cause, 
the governor may appoint a person to fill such vacancy, and the person so 
appointed, shall qualify in manner hereinbefore provided, and shall hold his 
appointment until the legislature shall elect a person to fill his place during 
the remainder of the term; and the directors shall hold their office until their 
successors shall be elected and qualified. 


Sec. 3. The directors of the penitentiary, elected and qualified as afore- 
said, are hereby authorized and instructed to locate and erect the said peni- 
tentiary within one mile of the public square, in the town of Fort Madison, 
in the county of Lee: provided, the citizens of said town of Fort Madison 
and county of Lee shall, on or before the first day of May next, execute to 
the directors, for the territory of Iowa, a proper deed of conveyance for a 
tract of ten acres of land in fee simple absolute, which land shall, in the opinion 
of the directors, include a suitable spot on which to erect the said penitentiary, 
and cause such deed to be recorded in the recorder’s office of the county of 
Lee, and deposited in the office of the secretary of the territory. And the di- 
rectors are hereby also authorized and instructed to procure by contract, or 
otherwise, the right to take and conduct into the penitentiary for the use 
thereof, any spring, or water course they may deem necessary. 


Src. 4. The directors shall appoint a superintendent of the buildings, who 
shall hold his appointment during their pleasure, or until the buildings are 
completed. The superintendent shall take an oath, or affirmation, faithfully 
to discharge his duties, and shall execute to the territory of Iowa a bond in 
the sum of ten thousand dollars, with at least two sufficient securities, free- 
holders of said territory, to be approved of by the directors, conditioned for 
the faithful performance of the several duties that may, from time to time, 
be required of him by law, which bond the directors shall deposit in the office 
of the secretary of the territory; and the superintendent, having taken the 
oath, and executed the bond required of him as above, shall, under the direc- 
tion, and subject to the control of the directors, project the plan for the said 
penitentiary, conforming as nearly as convenient and may appear advisable, 
to the Connecticut state prison at Wethersfield; he shall also, and under the 
like direction, and subject to the same control, [485] contract for and procure all 
the materials of every description whatsoever, necessary and proper for the 
erection of the penitentiary, shall contract for all the workmanship and labor 
necessary for the erection and completion of the same; he shall superintend 
the erection of the penitentiary, in its progress, inspect the materials and 
workmanship, securing to the territory a penitentiary of the most substantial 
materials and workmanship. 


Sec. 5. For the erection of the said penitentiary, the governor is hereby 
authorized and required to draw the sum of twenty thousand dollars, appro- 
priated for the erection of public buildings in the territory of Iowa, by an 
act of congress approved, July 7, 1838, and pay the same over to the super- 
intendent, to be used by him for the purchase of materials and pay of work- 
men and laborers necessary to erect said building: provided, it shall not in- 
terfere with the twenty thousand dollars appropriated by the organic law, 
organizing the territory of Iowa. And the said directors are hereby authorized 
and empowered to cause to be employed, in the erection of the penitentiary, 
all such persons as now are, or may hereafter be, convicted of any infamous 
erime in this territory, and sentenced to hard labor, or as many thereof as in 
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the opinion of said directors can be employed, with advantage and safety to 
the territory, and all conviets so employed shall be kept at hard labor, under 
such guards, and according to such rules and regulations, as the directors 
shall prescribe for that purpose, and an account of the labor of the convicts 
thus employed shall be carefully preserved and reported by the directors to 
the legislative assembly annually. The directors shall examine the accounts 
of the superintendent as frequently as they may choose so to do, not less than 
once a month, and they shall make a settlement with him quarter yearly, and 
submit such quarterly settlements to the legislative assembly annually. 


Sec. 6. The directors shall receive, annually, as a compensation for the 
services required of them by this act, such yearly salary, not exceeding eight 
hundred dollars, as to the directors may appear reasonable, to be paid quar- 
terly, on the order of a majority of the directors, 


Sec. 7. As soon as the penitentiary shall be fitted for the reception and 
employment of convicts, the directors shall thereupon appoint a warden of 
the penitentiary, who shall hold his office during the pleasure of the directors, 
he shall take an oath or affirmation faithfully to discharge the duties of his 
office, and shall give bond to the territory, or state of Iowa, in the sum of ten 
thousand dollars, with at least two sufficient sureties, who shall be freeholders 
within this territory, [486] or state, to be approved by the directors, conditioned 
for the faithful performance of the several duties which may from time to 
time be required of him, by law, which bond the said directors shall deposit 
in the office of the secretary of the territory, or treasurer of the state of Iowa. 
The warden shall appoint such number of assistants, not exceeding ten, as to 
the directors may appear necessary, and the assistants so appointed shall sev- 
erally take an oath, or affirmation, to discharge, with fidelity, their duties as 
such, and shall enter into bonds to the territory, or state of Iowa, with one or 
more sufficient sureties, to be approved of by the directors, in any sum not 
exceeding five hundred dollars each, conditioned for the faithful discharge of 
their duties, which bond shall be deposited in the office of the secretary of 
the territory, or treasurer, of the state of Iowa. 


Sec. 8. The warden shall receive an annual compensation for his services, 
to be fixed by the directors, not exceeding eight hundred .dollars, and each 
assistant shall receive not exceeding twenty-five dollars per month, to be fixed 
by the directors. 


SEC. 9. The warden shall attend to the purchasing of the raw materials, to 
be manufactured in the penitentiary, and shall also attend to the sale of all 
articles manufactured therein: he shall also provide food and clothing for the 
convicts, and shall have in charge the whole operations of the establishment. 
All moneys drawn from the treasury for the use of the prison, after the same 
shall be completed, shall be drawn on the order of the warden, countersigned 
by at least one of the directors, and under such rules and regulations as shall 
from time to time be prescribed by law, or the rules established by the directors. 


Sec. 10. The directors shall, in turn, every two weeks, and in company 
every three months, inspect the warden’s accounts, the different apartments 
of the prison, and the condition of the prisoners, and annually, in the month 
of December, submit to the legislative assembly a report of the progress and 
condition of the prison, together with suggestions as to the improvement that 
may to them appear necessary. 


Sec. 11. The directors of the penitentiary shall, from time to time, establish 
by-laws, rules, and regulations, for the discipline and government thereof, and 
the warden, for himself and his assistants, shall be held responsible for the 
observance and enforcement of such by-laws, rules, and regulations: pro- 
vided always, that such by-laws, rules and regulations shall not be contrary 
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to law, and the directors shall annually submit such by-laws, rules and regu- 
lations, to the legislature. 


Sec. 12. That the directors may, at their discretion, employ any [487] minister 
of the gospel to officiate as chaplain in the penitentiary, and they are hereby 
authorized to pay such minister of the gospel any sum not exceeding five 
dollars for each and every Sabbath he shall so officiate as chaplain in the 
said penitentiary. 


Sec. 13. The whole amount of twenty thousand dollars appropriated in 
the fifth section of this act, may be expended in the first instance if necessary, 
in the erection of the cells and inclosure of the penitentiary, but if at any 
time hereafter, the congress of the United States shall make a sufficient specific 
appropriation for the establishment of a penitentiary, within this territory, 
the said twenty thousand dollars shall be refunded from such specific appro- 
priation, and expended in the erection of other public buildings within the 
territory of Iowa. 


Approved January 25, A. D. 1839. 


CHAPTER 115. 


PENITENTIARY. 


AN ACT to amend an act entitled “An act to provide for the erection of a peniten- 


tiary,” &c. 
SECTION. SECTION. 

1. Governor to appoint warden. 7. Superintendent authorized to issue 
2. Power and duties of warden. certificates, etc. 
3. Compensation, etc. 8. Payment of same. 
4. Pay of director. 9. Of rewards for recovery of convicts. 
5. Pay of superintendent. 10. Appropriation to Wells & Wilson. 
6. Governor to draw appropriations. 11. Repealing clause. 

Proviso. 12. Act when in force. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: f 


Section 1. That there shall be appointed by the governor, by and with 
the advice and consent of the council, a warden for the penitentiary, who shall 
hold his office for the term of one year, and until his successor be appointed, 
whose duties shall be the same as those required of the warden in the act to 
which this is amendatory. 


Sec. 2. That the warden is hereby authorized and empowered to hire out 
the convicts confined in the penitentiary, and that the amount of the labor 
so performed, which shall be paid over to the superinten-[488]-dent, and the 
money arising therefrom, be reported by said warden to the director and by him to 
the legislative assembly. But said convicts shall not be hired out of the town 
in which the penitentiary is located, nor shall they be hired out separately. 


Sec. 3. That the warden shall receive an annual compensation of five hun- 
dred dollars; and each assistant shall receive not exceeding twenty dollars per 
month, to be fixed by the director. 
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Sec. 4. That the director shall receive two hundred and fifty dollars an- 
nually, payable as provided for in ‘‘an aet to amend an act to provide for 
the erection of a penitentiary,’’ approved, January 17th, 1840. 

SEC. 5. That the superintendent shall be paid only for the time he shall be 
necessarily employed in the performance of his duties, as prescribed by the 
act to which this is amendatory, at the rate of one thousand dollars per annum. 
The accounts of the superintendent shall be examined and allowed by the 
direetor, and paid out of any money appropriated by congress for the erection 
and eompletion of the penitentiary. 

Sec. 6. That the governor is hereby authorized to draw any appropriation 
which may be made by congress for the completion of said building, and pay 
the same over to the superintendent, to be used by him for the purchase of 
materials, and pay of workmen and laborers, necessary to erect said building: 
provided, that the governor shall not pay over to said superintendent more 
than ten thousand dollars at any one time. ; 

SEC. 7. That the superintendent is hereby authorized to issue certificates, 
payable out of any moneys hereafter appropriated by congress to the amount 
of one thousand five hundred dollars, to be used in payment for the transpor- 
tation of stone from the quarry in Illinois to the penitentiary, and the com- 
pletion of the doors for the cells. 

Sec. 8. That the superintendent is hereby authorized to pay, out of any 
appropriation to be made for the purpose aforesaid, the several sums due on 
the certifieate issued by the superintendent for work done and materials furn- 
ished for said building; and also the several sums due, or which may here- 
after become due, for expenses for guarding, clothing and boarding the con- 
viets; and provided that no such appropriation be made, then and in that 
ease the superintendent is hereby required to certify the amount of the several 
sums so due to the auditor of the territory, who is hereby authorized to draw 
his warrant on the treasurer of the territory for the payment of the same. 

[489] Sec. 9. That the director is hereby authorized, on the escape of any con- 
viets from said prison, to offer sueh reward not exceeding one hundred dol- 
lars for the apprehension and delivery of such fugitive, as to him may seem 
proper; and the superintendent is hereby authorized to pay out of any ap- 
propriation to be made for the purposes aforesaid, all rewards now due and 
owing, or whieh may hereafter become due, to any individuals for the appre- 
hension of eonviets, and provided no sueh appropriation be made, then and 
in that ease he shall certify the amount so due, to the auditor of the territory, 
who is hereby authorized to draw his warrant on the treasurer of the territory 
for the payment of the same. 

SEc. 10. "That the superintendent is hereby authorized to pay to Wells and 
Wilson, of Fort Madison, the sum of seven thousand one hundred dollars, with 
Six per cent interest until paid, for work done on the penitentiary, out of the 
first appropriation to be made by congress for the completion of said building; 
and provided no such appropriation be made, then he is hereby required to 
certify the sum so due to the auditor of the territory, who is hereby authorized 
to draw his warrant on the treasurer of the territory for said amount. 

Sec. 11. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

Sec. 12. This act to take effect from and after its passage. 


Approved January 15, A. D. 1841. 
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CHAPTER 116. 


PENITENTIARY. 


AN ACT to amend the several acts providing for the erection of the penitentiary, &c. 


SEcTION. SECTION. 
1. Account of warden to be audited by the time of the abolishment of 
auditor of the territory. their offices. 
2. Late director and superintendent to 3. Act when in force. 


report from date of their last, to 


Be it enacted by the Council and House of Representatives of the Territory 
of Towa: 


SECTION 1. That the account of the warden of the pen-[490]-itentiary shall be 
annually examined and audited by the auditor of the territory. 

Sec. 2. That the late director and superintendent of the penitentiary, shall 
report, to the said auditor, of their doings and expenditures, since the date 
of their last annual reports, up to the time of the taking effect of the act 
abolishing their said offices; and it is hereby made the duty of the said di- 
rector and superintendent to deliver over to the said warden, all the books, 
papers and vouchers belonging to their respective offices. 

Sec. 3. This act to take effect and be in force from and after its passage. 

Approved February 16, A. D. 1843. 


CHAPTER 117. 


PETITION. 


AN ACT to repeal an act to regulate the mode of petitioning the legislature, in certain 
cases. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That an act entitled an dct, to regulate the mode of petitioning 
the legislature, in certain cases, approved January 25, 1839, be and the same 
is hereby repealed. 


Approved February 17, A. D. 1842. 
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CHAPTER 118. 


POOR. 


AN ACT for the relief of the poor. 


SEcTION. SECTION. 
1. Legal residence and settlement de- 8. Temporary relief by overseer. 
fined. 9. Removal] of paupers, by whom, and 
2. Blacks and mulattoes excluded. expense how borne. 
3. Not to exclude voters under provi- 10. May be removed to state or county 
sions of first section. in which they have legal settle- 
4. Warrant to constables to warn poor ment. 
persons to depart. 11. Overseers to keep account of expen- 
5. Provision for poor legally settled in ses, enter names of the poor, etc. 
[491] a township. 12. Trustees of poor to issue demands 
6. Duty of overseer to afford relief, and accruing under this act. 
how. 18. Provision for grants amd devises to 
1. Order of trustees to directors to re- the poor. 
ceive paupers. 14. Former act repealed. 


Be 5 enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person or persons, other than those hereinafter pro- 
vided for, residing one year in any township in this territory, without being 
warned by the overseers of the poor for said township, to depart the same or 
three years after being once so warned, without being again warned as afore- 
said, shall be considered as having gained a legal residence in such township; 
every indented servant or apprentice legally brought into this territory, shall 
obtain a legal settlement in the township where such servant or apprentice 
first served his master or mistress three years; and every married woman dur- 
ing coverture, and after her husband’s death, shall be considered legally set- 
tled in the place where he was last legally settled; but if he shall have, or shall 
have had, no known legal settlement, then she shall be considered as settled 
in the place where she was last legally settled before marriage. 


Sec. 2. That nothing in this act shall be so construed, as to enable any 
black or mulatto person, to gain a legal settlement in this territory. 

Sec. 3. That the provisions of this first section of this act, shall not be so 
construed as to exclude any person from voting at elections, who would other- 
wise by the laws of this territory be entitled to vote. 


Sec. 4. That the overseers of the poor, upon receiving information that any 
person has come within the limits of their township to reside, who will be likely 
to become a township charge, shall issue their warrant or order to any con- 
stable of the township, commanding him forthwith to warn such poor person 
to depart the township, by reading such warrant or order of the overseers of 
the poor, in his or her presence, and hearing, or by leaving an attested copy 
thereof, at his or her last place of residence; and it shall be the duty of such 
constable receiving such warrant or order, to make immediate service thereof 
in manner ahove [492] directed. and to certify on the back of such warrant, that 
he read the same in the presence or hearing of the person therein named to 
depart the township, or left an attested copy thereof at his or her last place 
of residence, as the case may be; which warrant the said constable shall im- 
mediately lodge with the clerk of said township, who shall record the same, 
and the certificate of the constable endorsed thereon within three days there- 
after, in the book containing the records of the township. 
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Sec. 5. That upon complaint being made, or information given to the trus- 
tees of the township in any county having a county poor house, that any in- 
habitant of such township having a legal settlement therein, is in a suffering 
condition and requires public assistance or support, said trustees shall inquire 
into the condition and necessities of such person, and if satisfied that such 
.person ought to be relieved at publie expense, they shall make out an order to 
the directors of the poor house, to receive and provide for such person, and 
shall accompany said order with the statement required by the aet, to authorize 
the establishment of poor houses. 


SEc. 6. That when the overseers of the poor of any township in any county, 
having no poor house, shall be satisfied that any person having legal residence in 
such township, is in a suffering condition, and ought to be relieved at the 
expense of such township, they may afford such relief at the expense of their 
township, as in their opinion the necessities of such person may require; and 
when more than temporary relief is required, the overseers shall set up a noti- 
fication in three public places in their township, specifying some time and 
place at which they will attend for the purpose of receiving proposals for the 
maintenance of such pauper, which notification shall be posted up, at least 
seven days before the day named therein, for receiving such proposals; and 
said overseers may contract with such person as they shall think suitable, to 
take charge of and maintain such pauper, and who will do the same on the 
most reasonable terms; but they shall not contract for the support of such 
pauper for a longer period than one year, at any one time. 


Sec. 7. That if the trustees of any township, in any county having a poor 
house, shall issue an order to the directors of such poor house, requiring them 
to receive and provide for any pauper, and such pauper be rejected by said 
directors, under the provisions of the ninth section of the act to authorize 
the establishment of poor houses, the overseers of the poor of such township, 
shall receive and provide for such pauper, according to the provisions of the 
preceding section of this act. 

[493} Sec. 8. That the overseers of the poor of each township, shall also afford 
temporary relief or support to any person within their township, and not 
having a legal settlement in the same, when such relief or support is needed. 

Sec. 9. That if any person shall become chargeable in any township, in 
which he, she, or they have not gained a legal settlement, it shall be the duty 
of the overseers of the poor of such township, to cause such person or persons, 
so soon as their health will permit, to be removed to the township where he, 
she, or they were last legally settled, if such person or persons have any legal 
settlement in this territory; and the overseers of the poor of such township, 
shall receive such pauper or paupers thus removed, and provide for his, her or 
their maintenance, in the manner pointed out by law; and the township in 
which such pauper or paupers have gained a legal settlement, and to which 
he, she, or they are transported, shall pay said overseers of the township, 
which have thus supported and removed said pauper or paupers, all reason- 
able charges for such support and removal; and upon refusal, may be com- 
pelled by an action of debt. brought against the trustees of said township, 
before the district court of the county in which either or both of the town- 
ships may be situated; and the trustees of each and every township in this 
territory, are hereby empowered to sustain said action against the trustees 
of any other township in this territory, for thus supporting and removing 
their own paupers. 

Sec. 10. That in case any person or persons, becoming chargeable to any 
township as aforesaid, shall have no legal settlement within this territory, the 
overseers of the poor in such township, if directed by the trustees, may re- 
move such person or persons to the state or county where he, she, or they have a 
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legal settlement, unless such person or persons shall give sufficient security, to 
indemnify the said township. ; 

Sec. 11. That the said overseers shall keep fair and accurate accounts of 
all expenses incurred, for the support of the poor, within their respective 
townships, and make entries in a book of the names of the poor, and the time 
when each of them became chargeable, together with an account of their own 
services rendered; and on the first Monday of March, annually, the said over- 
seers shall meet the trustees of their respective townships, and exhibit said 
books and accounts, which the said trustees are hereby authorized to audit and 
allow, together with such compensation to the said overseers, for their services, 
as shall, in the opinion of said trustees, be just and reasonable. 

Sec. 12. That it shall be the duty of the trustees, in each and ev-[494]-ery 
township, to issue orders to the township treasurer, for any and all such demands 
as may accrue under the provisions of this act: and the said trustees may issue 
such orders on the treasury, in favor of the overseers of the poor, at any time 
during the year, when it shall be necessary to carry into effect any of the 
provisions of this act. 

Sec. 13. That all gifts, grants, devises, and bequests, hereafter to be made, 
of any houses, lands, tenements, rents, goods, chattels, sum or sums of money, 
to the poor of any township, by deed, gift, or by the last will and testament 
of any person or persons, or otherwise, shall be good and valid in law; and 
shall convey such houses, lands, tenements, rents, goods, and chattels, to the 
trustees of such township, and their successors in office, for the use of their 
p respectively, under such regulations as shall, from time to time, be made 

y law. 

Sec. 14. That the act for the relief of the poor, approved January 16, 1840, 
be and the same is hereby repealed: provided, that in counties where townships 
are not, or may not be organized, the said act shall be in as full force as if 
this aet had not passed. 


Approved February 16, A. D. 1842. 


850 POOR HOUSES 


CHAPTER 119. 


POOR HOUSES. 
AN ACT to authorize the establishment of poor houses. 


SECTION. SECTION. 
1. County commissioners to erect poor 8. Order on county commissioners for 
houses, purchase land for same, expenses of poor houses. 
levy tax for that purpose. 
2. Board of directors to be appointed, 
oath, term of service, etc. 


9. Order for admission of paupers, 
causes of non-admission, etc. 


10. Non-residents must be removed, and 
s. perd eee d dad name and authority of directors to do so. 


4. Superintendent appointed, his duties, 11. Paupers restored to health to be dis- 


powers, etc. ` charged. 
5. Examination of poor houses. 12. Provision .for non-resident paupers 
6. Report of directors to be made an- that cannot be removed. 

nually. 13. County commissioners to levy tax 
7. Children may be bound to appren- for support of poor. 

ticeship. 14. Compensation of directors. 


[495] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the county commissioners of each and every county within 
this territory, shall be, and they are hereby authorized, to erect and establish 
poor houses within their respective counties, whenever in their opinion such 
a measure will be proper and advantageous, and for that purpose it shall be 
lawful for said commissioners to purchase such lot or tract of land as they 
may deem necessary for the aecommodation of the institution: provided, that 
if the commissioners of any county shall think proper to purchase land, and 
erect a poor house under the provisions of this act, the expense of such pur- 
ehase and ereetion shall be defrayed by a tax levied on the general assessment 
roll for that express purpose, and collected and paid over in the same manner 
that other taxes are. 


Sec. 2. That whenever the commissioners of any county shall have com- 
pleted a poor house for the reception of the poor, they shall immediately meet 
and appoint three judicious persons, residents of the county, who shall form 
a board of directors, to take charge of and manage the affairs of such poor 
house agreeably to the provisions of this, act; and the directors so ap- 
pointed, shall, previous to their entering on the duties of their appointment, 
take an oath or affirmation, faithfully to discharge the duties of their office, 
and shall continue in office one year, and until their successors are appointed 
and qualified; and said board of directors shall appoint a clerk of their own 
body, whose duty shall be defined by the board; and if a vacancy shall happen 
in the board of directors, the county commissioners shall appoint some suitable 
person or persons to fill such vacancy, and who shall hold his or their office 
until the next annual meeting. 


Sec. 3. That the board of directors, or a majority of them, shall form a 
quorum to transact business, and shall be a body corporate and politic, with 
perpetual succession, and shall be known by the name of the board of directors, 
of the poor house of county, (naming the county,) and by that name 
they may sue and be sued, defend and be defended, in any court within this 
territory; they may make all such contracts and purchases as may be necessary 
for the institution, and may prescribe such rules and regulations as they may 
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think proper for the management and good government of the same; and for 
introducing the practice of sobriety, morality, and industry, among its inhab- 
itants, they shall meet quarter yearly at such place as they may agree upon, 
and the president may call a special meeting of the board as often as the 
interests of the institution require it. 


[496] Sec. 4. That the board of directors shall appoint a superintendent, who 
shall reside in some apartment in the poor house, or other building contiguous 
thereto, and shall receive such compensation for his services, perform such 
duties and give such security for their faithful performance, as the board shall 
judge proper; he shall be governed in all respects by the rules and regulations 
of the board, and may be removed by them at pleasure; he may require all 
persons received into the poor houses, to perform such reasonable and mod- 
erate labor, as may be suited to their ages and bodily strength, the proceeds 
of which shall be appropriated to the use of the institution, in such manner 
as the board of directors may point out; the superintendent shall receive into 
the poor house, any person who shall produce to him such an order or voucher 
as is hereinafter provided, and shall enter in a book to be provided by him, 
and kept for that purpose, the name and age, as near as may be, of every 
person so received into the poor house, together with the day on which such 
person was received. 

Sec. 5. That the board of directors shall cause the poor house to be visited, 
at least once in every month, by a member of their body; which member shall 
carefully examine the condition of the paupers, the manner in which they 
are fed, clothed, or otherwise provided for and treated; shall ascertain what 
labor they are required to perform; and shall inspect the books and accounts 
of the superintendent, and make report thereof at the next meeting of the 
board. 

Sec. 6. That the board of directors shall annually report to the commis- 
sioners of the county, the state of the institution, with a full and correct ac- 
count of all their proceedings, contracts, and disbursements, and the expenses 
of establishing and supporting the institution, shall be paid on the order of 
the county commissioners out of any money in the county treasury, not other- 
wise appropriated. 

Sec. 7. That the directors aforesaid, shall have power to bind out to ap- 
prenticeship, all such poor children as may belong to such poor house, males 
until the age of twenty-one, and females until the age of eighteen years, unless 
any such females shall be married previous to that age, on such terms and condi- 
tions, as are prescribed by an act concerning apprentices and servants. 

Sec. 8. That in every county within which a poor house may be established 
it shall be the duty of the directors of such poor house, to give an order on the 
county commissioners for the payment of such reasonable and neeessary ex- 
pense, as may have been incurred by any township or individual, in removing 
any pauper to the poor house, or [497] that may have been incurred, immediately 
preceding such removal, by reason of delay, caused by the sickness of such 
pauper, and the county commissioners shall draw their order on the county 
treasurer for such amount: provided, that said directors shall not give such 
order unless they shall previously determine that such pauper is legally a 
county charge. 


Sec. 9. That no person shall be admitted to such poor house, as a pauper, 
unless upon the order of the trustees of the proper township, or of the county 
commissioners, directed to the board of directors of the poor house of the 
proper county, which order shall be accompanied by a statement of the facts, 
signed by said trustees or county commissioners, setting forth the name, age, 
birthplace, length of residence, previous habits, and present conditions of the 
person, claiming to be a pauper; together with the time or times at which 
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such person or persons, if not a native of the county or township, has been 
warned to depart therefrom, and if neglected to be warned or removed, the 
reason or cause of such neglect; and if, on a full examination of the facts or 
circumstances, touching the right of such pauper to admission into the poor 
house, which may come to the knowledge of the directors, they shall be of 
opinion, from the failure or neglect of duty on the part of the overseers of 
the poor, or from want of proper legal residence, or from any other cause, 
such person is not legally chargeable to the county as a pauper, he or she 
shall not be admitted to the poor house, and the superintendent shall not admit 
any person into the poor house as a pauper, unless upon the order of a member 
of the board of directors. 


Sec. 10. That in case any person shall become an inmate of any poor house, 
supported as a pauper, whose proper place of residence is in another county, 
state, or territory, it shall be lawful for the board of directors of such poor 
house, to cause such pauper to be removed to his or her proper place of resi- 
dence, in the same manner as overseers of the poor are authorized and required 
to remove persons not legally chargeable, by the provisions of the act entitled 
‘fan act for the relief of the poor,” and all the power and authority vested in 
the overseers of the poor, by and in virtue of said act, necessary to carry into 
effect the provisions of this section, are hereby conferred upon the directors of 
poor houses, for the purposes herein mentioned. 


Sec. 11. That when any person has been, or shall hereafter be received into 
any poor house, aS a pauper, on account of any infirmity or disease, the direc- 
tors of such poor house may, when, in their opinion, such person is so far re- 
stored to health and bodily strength, as to be [498] able to support himself or her- 
self, direct the superintendent of such poor house, to discharge such person 
therefrom. 

Sec. 12. That if any paupers shall be in a situation, that will not admit of 
their removal to the poor house, or to their proper residence, the directors of 
the poor house shall have power to provide for the maintenance and support of 
such paupers, out of the county treasury, in the same manner as if such paupers 
were in the poor house, until their condition will admit of their removal to the 
poor house, or to their proper residence. 

Sec. 13. That the county commissioners be, and they are hereby authorized 
and empowered, in ease the ordinary revenue of the county shall prove insuf- 
ficient for the support of the poor, to levy and collect a poor tax, not exceed- 
ing one mil! on the dollar, of the valuation of the property taxable for county 
and territorial purposes, to be entered on the grand list, and collected as other 
taxes. 

Sec. 14. That the county commissioners may allow the directors, for their 
services, such sum as they may deem reasonable, not exceeding one dollar and 
fifty cents per day, for every day necessarily employed in the duties of their ap- 
pointment, to be paid out of the county treasury, on the order of said com- 
missioners. 


Approved February 17, À. D. 1842. 
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CHAPTER 120. 


PUBLIC PRINTING. 


AN ACT establishing the prices of public printing. 


SEcTION. SECTION. 

1. Form and manner of printing the be for use of both unless other- 
laws and time of their completion, wise provided. 
printing bills, etc. 4. Prices for printing, etc. 

2. Examination by the secretary and 5. Printer to give bonds. 
receipt, damages for non perform- 6. Indexing and distribution of the 
ance. Journals, and compensation. 

3. Printing ordered by either house to 7. Act when to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the publie printing of this territory [499] shall hereafter be 
executed in the following manner: The laws shall be printed on good long 
primer type, on paper of the usual quality, and on an extra page proportioned 
to the size of a medium sheet; and each page shall contain fifteen hundred ems. 
The number of each page shall be made of figures of the size of long primer, and 
shall have a single line of long primer quadrates placed between the number 
and the body of the page, and the dividing space between each law shall be 
three long primer lines, the middle one of which to contain a small dash; the 
caption of each act, and an abstract of each section, shall be, printed in brevier 
type and placed as a preface to each act, after the manner of the revised sta- 
tutes of Arkansas of eighteen hundred and thirty-seven, and the enacting clauses 
and elause of each section, in long primer italies. The journals of both houses 
shall be printed with good long primer type, on the same quality of paper and 
sized sheet as above provided, and each page shall contain fifteen hundred ems. 
The head lines and intermediate spaces between each day's proceedings shall 
be as prescribed for the printing of the laws. The laws and journals of each 
session shall be printed and delivered to the secretary of the territory, well 
folded, pressed, stitehed and bound, within ninety days after the adjournment 
of such session. All the extra printing of each session shall be done with as 
much dispateh as possible, never oceupying in the printing of one bill or other 
article, except when of extraordinary length, a longer period than one day. 
The bills shall be printed on foolscap paper, in the form of four pages to a sheet, 
the lines numbered beginning with the figure one (1) at the commencement 
of each section, in long primer type, with a space between each line not exceed- 
ing the due of long primer, and no long primer unnecessary blanks shall be 
measured. 


Sec. 2. That it shall be the duty of the secretary of the territory, on the 
delivery of the laws and journals as aforesaid, to examine whether they have 
been properly executed according to the provisions of this act, and should they 
not be thus executed, he may still receive them and give his receipt for the 
same, stating therein the number of pages, and the amount to which the printer 
is entitled under the provisions of this act, noting the deficiency, if any, in said 
receipt; and he is hereby authorized to pay over the amount judged by him to 
be due said printer, retaining such sum as he may deem sufficient to cover any 
damages sustained by the non-performance of the service of the printer, accord- 
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ing to law, and report the same in his annual report to the next legislative 
assembly. 

[500] Sec. 3. That whenever either house of the legislative assembly shall order 
anything printed, it shall be for the use of both houses, unless otherwise specially 
ordered, and be distributed in proportion to the number of members belonging 
to each house: provided, that when ordered by the council, it shall have printed 
on it the designating mark ‘‘C. F.” and when by the house of representatives 
that of “H. R.” 

Sec. 4. That the printer shall receive for his services the following prices: 
One dollar per thousand ems, for composition, and double price for rule and 
figure work. One dollar per token of an eight page form for press-work, and 
eighty-seven cents per token for paper. For folding, stitching, pressing, and 
binding the journals of both houses, fifteen cents per copy. For binding the 
laws, such price as may hereafter be allowed by law: provided, that nothing in 
this act shall be so construed as to prevent the legislature of this territory from 
receiving proposals and having the printing done per contract with said printers. 

Sec. 5. Good and sufficient bonds shall be given by any one who may here- 
after be employed to print the laws or journals of the legislature, to be ap- 
proved by the governor, conditioned that the work shall be done in good and 
workman-like manner, according to law. 

Sec. 6. It shall be the duty of the secretary of the council, and the chief 
clerk of the house of representatives to make a full and copious index to the 
journals of their respective houses, and superintend the printing of the same, 
and distribute them, when bound, to the clerks of the several boards of county 
commissioners, in ratable proportion, according to the representation of the 
several counties, for which service they shall each receive the sum of three hun- 
dred dollars. 

SEC. 7. This aet to take effect and be in force from and after its passage. 

Approved February 2, A. D. 1843. 


[501] CHAPTER 121. 


PRAIRIES. 


AN ACT to prevent damage by the firing of prairies. 


SECTION. SECTION. 
1. Fire districts laid off and fire war- 5. Fines recovered for use of the coun- 
dens appointed by county commis- ty. 
/BIOD eT B; their powerg and. duties. 6. Compensation of fire wardens and by 
2. Fine for firing prairie without li- whom paid. 
cense and persons doing so liable 7 


for damages sustained. Warden to take oath, penalty for re- 


i fusal to serve. 
3. Fire wardens to call aid in putting E 
out fire, penalty for refusal to aid. 8. This act not to prevent persons from 
j firing within his own inclosures 


4. Fines, by whom prosecuted, how re- without license. 


covered, how applied, bonds, se- 
curity, etc. 9. Act in force after first day of March. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That it shall and may be lawful for each of the boards of county 
commissioners in the several counties of the territory, whenever in their judg- 


PRAIRIES 355 


ment the public good may require it, to lay off their counties into as many fire 
districts as they shall think proper, and have a description of said districts 
filed in the office of the clerk of said county commissioners, and shall appoint 
one fire warden for each district that shall be so laid off, who shall be a resident 
of the same, and shall fill vacancies from time to time in said districts as they 
shall happen. It shall also be the duty of the board to cause a notice to be 
given to each fire-warden of his appointment, and the description of the district 
over which each one is respectively to exercise the duties of said appointment, 
each of which fire-wardens shall hold their office till others are appointed and. 
qualified. And every person, before setting fire to any prairie or other ground, 
or to any grass, trees, or plants, growing or standing thereon, shall apply to 
one of said fire-wardens for a license therefor; and if it shall appear proper 
and expedient to such fire-warden, he may allow such person so applying to set 
fire to such prairie or other ground, grass, trees or plants, upon such restric- 
tions and conditions as may by such fire-warden be deemed necessary and 
prudent for the security and preservation of the crops and other property in 
the neighborhood, and may grant a license therefor, which [502] shall express and 
set forth such restrictions and conditions, and describe where fire is to be set; 
and it shall be the duty of such fire-warden, by himself or some other person, to 
superintend all such burnings as shall be authorized by license as aforesaid, and 
to prevent the spreading of the fire beyond the necessary and safe bounds. And 
until fire-wardens shall be elected in pursuance of this act, it shall and may be 
lawful for the supervisors of roads, in their respective path-master districts, 
to exercise the powers and duties herein conferred upon and to be exercised by 
fire-wardens, and every such fire-warden, or supervisor, shall have power to 
appoint one or more deputies to assist in the discharge of their respective duties. 


Sec. 2. If any hunter or other person, without license first obtained as 
above, shall wilfully or carelessly set fire to any prairie or other ground, or any 
grass, trees, or plants, growing or standing thereon, or to any crops of grain 
or hay stacked or piled thereon, or to any other combustible thing, whereby 
such prairie or other ground, grass, trees, or plants or crops of grain or hay, 
shall be burned, or if any person, having obtained a license agreeably to the 
provisions of the first section of this act, shall wilfully or negligently allow his 
fire to spread, contrary to the terms of his license, every such person shall, on 
conviction thereof, be fined not less than five dollars, nor more than one hun- 
dred dollars; and if any damage shall happen by reason of the violation of 
this section, the offender shall be liable therefor, to be recovered by the party 
injured, before any court having competent jurisdiction. 


Sec. 3. When a fire shall spread upon the prairies, or in the timber land, 
or be kindled and burn in such place as to do, or threaten to do, damage to 
the property of any person, or to the timber growing or standing on any land 
belonging to the publie, or to individuals, it shall be the duty of the fire-wardens 
in the distriet where the fire is burning, and also in any distriet adjacent there- 
unto, either in the same or an adjoining county, if there is reason to believe the 
fire will extend beyond the first distriet, to require the assistance of all able 
bodied male citizens in putting out the fire; and if any person, when so required 
by a fire-warden, shall refuse or neglect to render assistance, without good 
cause shown to the court for such refusal or neglect, he shall be fined not ex- 
ceeding five dollars, and not less than one dollar. 


SEC. 4. The penalties imposed by this act may be recovered by complaint, or 
by action of debt, in the name of the board of county commissioners of the 
eounty in whieh the offense shall be committed; and it is hereby made the duty 
of the fire-wardens to prosecute all of-[503]-fenses committed in their respective 
distriets, and any person, knowing of any breach of this law, may sue in the name 
of the board of county commissioners of the county in which such offense has 
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been committed; and whenever a fine shall be imposed on any person for a 
violation of any provision of this act, the offender shall stand committed to the 
county jail, or if there be no jail in the county, to the jail in any adjoining 
county, till such fine is paid, together with the costs of prosecution, unless the 
board of county commissioners shall sooner discharge said offender from jail. 
And the said commissioners are hereby authorized to settle and take bonds, with 
security, for all fines imposed by this act, after such offender shall have been 
committed, which said bond shall be delivered to the county treasurer and filed 
in his office, and if not paid according to the conditions, shall be by him prose- 
cuted, and the amount of such fine, when collected, shall be applied in conform- 
ity to the provisions of this act: provided, that said board of commissioners 
may, at their discretion, release any person who may have been committed as 
aforesaid, if such person shall have been confined for the term of thirty days, 
and shall be unable to give the security required for the payment of said fine 
and costs, in cases where the conviction was had before a justice of the peace; 
and where the conviction was had before the district court, then the judge of 
said district court may grant such release, on application of the county com- 
missioners. 

Sec. 5. All fines recovered for breaches of this act, shall be for the use of 
the county in which the offense is committed, and shall be paid into the county 
treasury. 

Sec. 6. The fire-wardens shall be paid by the county treasurers, in their 
counties respectively, such compensation as shall be deemed reasonable by the 
board of county commissioners, who are hereby required to audit the accounts 
which may, from time to time, be Presented by such fire-wardens for services 
performed under this act. 

Sec. 7. Any person, who being duly elected a fire-warden shall refuse to 
serve in said office, shall forfeit and pay the sum of five dollars; and every such 
fire-warden shall, before he enters upon the duties of his office, take an oath, 
before some justice of the peace of the proper county, well and truly to perform 
all the services by this act prescribed. 

Sec. 8. Nothing in this act contained shall be so construed as to prevent any 
person from setting fire within his enclosures, and without any license for that 
purpose; but such person shall, at the same time, be subject to all the fines and 
penalties imposed by this act, if he [504] shall suffer the fire to extend beyond 
any such enclosure in any direction. 

Sec. 9. This act to take effect and be in force from and after the first day 
of March next. 


Approved February 16, A. D. 1843. 
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CHAPTER 122. 


QUO WARRANTO. 


AN ACT relating to information in the nature of quo warranto, and regulating the mode 
of proceeding thereon. 


SEcTION. SECTION. í 
1. When, against whom, by whom, and required, affidavit and judgment 
at whose instance an information by default. 
in the nature of a quo warranto 14. Order of court and proviso. 


may be filed. 15. Effects of judgment, and relators 
2. Summons, service return, etc. costs. 
3. What right determined by judgment. 16. Judgment against corporations and 
4. Oath of office, bond and demand for dissolutions thereof. 
books, papers, etc. 17. Execution for costs. 
5. Refusal a contempt, fine and punish- 18. Appointment of trustees, their bond 
ment therefor. securities, duties and powers. 


19. Trustees to demand books, papers, 


6. Suit for damages, limitation one etc, may sue fur debts, and in 


year. 
whose name. 

7. Plurality of claimants. 20. Refusal to deliver books, etc., a con- 

8. Quo warranto against corporations; tempt, how punished. 


I Cuni p aed whose instance, — 5j Miscpnduct, forfeiture and damages. 
i 22. Who may perform the duties re- 


9. Application in what county, notice quired of district attorneys under 
thereof, and hearing. this act. 
10. Upon leave granted, information 23. Trusts and their performance, 
filed, summons or rule and plea. 24. Fines where paid and for what use. 
11. Summons on whom served, return 25. Limitation of suits. Proviso. 
and appearance. 26. Appeals when and to whom allowed, 
12. Copy of information pleadings and writs of error how they shall op- 
issue. erate. 


13. When writ cannot be served, notice 27. This act in force May 1, 1839. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when any person or persons shall usurp, [505] intrude into, 
or unlawfully hold or exercise any public civil office, or any franchise within this 
territory, or any office in any corporation created by the authority of this terri- 
tory, or when any publie civil officer shall have done, or suffered any act which, 
by the provisions of law, shall work a forfeiture of his office, or when any 
association of persons shall act as a corporation within this territory, without 
being lawfully incorporated, the district attorney of the proper county shall, 
when directed by the governor, the district court of the proper county, or the 
legislative assembly, or he may, upon his own relation, or the relation of any > 
private individual, upon leave granted by said court, in term time, or the judge 
thereof, in vacation, file an information in the nature of a quo warranto in the 
gaid court. 

Sec. 2. Whenever any such information shall be filed, a summons shall be 
issued thereon, which shall be served and returned forthwith, and whenever 
the same shall be returned served, the clerk of the court shall enter the defend- 
ant's appearance. 

Sec. 3. Whenever any such information shall be filed against any person 
for usurping any office, as in the first section provided, the distriet attorney, 
in addition to the other matters required to be set forth in the information, 
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may also set forth therein the name of the persons, if any there should be, 
who may claim to be rightfully entitled to such office, with an averment of his 
right thereto, and in every such case judgment shall be rendered upon the right 
of the defendant, and also upon the right of the party so averred to be entitled, 
or only upon the right of the defendant, as justice shall require. 


Sec. 4. If judgment be rendered upon the right of the person so averred 
to be entitled, and the same be in favor of such person, he shall be entitled 
after taking the oath of office and executing any official bond which may be 
required by law, to take upon him the execution of the office, and it shall be his 
duty immediately thereafter, to demand of the defendant in such information 
all the books and papers in his custody, or within his power, appertaining to 
the office from which he shall have been ousted. 

Sec. 5. If any such defendant shall refuse or neglect to deliver over any 
such books or papers, pursuant to any such demand, he shall be deemed guilty 
of a contempt of court, and shall be fined in any sum not exceeding five thousand 
dollars, and be imprisoned in the cell or dungeon of the jail of the county 
until he shall comply with the order of the court, or be otherwise discharged by 
due course of law. 

Sec. 6. If judgment be rendered upon the right of the person so [506] averred 
to be entitled, in favor of such person, he may, at any time within one year from 
the date of said judgment, institute any suit which may be proper in the prem- 
ises against the defendant previously ousted, and recover the damages which he 
may have sustained by reasof of the usurpation of said defendant. 

SEc. 7. Where several persons claim to be entitled to the same office, or fran- 
chise, an information may be filed against all such persons, in order to try their 
respective rights to such office or franchise. 3 

Szc. 8. An information in the nature of a quo warranto may also be filed 
by any distriet attorney upon his own relation, or on the relation of any other 
person, on leave granted, and shall be so filed where the same shall be directed by 
the governor, the legislative assembly, or the distriet eourt of the proper county, 
against any corporate body, when such corporation shall have: 

1. Offended against any of the provisions of the act or acts creating, alter- 
ing, amending, or renewing such corporation: 

2. Whenever it shall have forfeited its privileges and franchises by non-user: 

3. Whenever it shall have done or omitted any acts which amount to a sur- 
render of its corporate rights, privileges, and franchises: 

4. Whenever it shall have misused any franchise or privilege conferred, 
or exercised any franchise or privilege not conferred on it by law, and it shall 
be the duty cf the district attorney to apply for leave to file such information 
jn every case provided for in this section, whenevcr he siall nave good r2ason 
to believe that the same can be established by proof. 

Sec. 9. Leave to file such information may be granted by the said district 
court, in term time, or the judge thereof in vacation, upon the application of 
the district attorney of the county wherein the principal office, or place of 
business of such corporation shall be, and upon such application the court or 
judge may, in their discretion, direct notice thereof to be given to such corpora- 
tion or its officers, previous to granting such leave, and may hear such corpora- 
tion in opposition thereto. 

Sec. 10. Upon such leave being granted, and endorsed on the information, 
under the hand of the clerk of the court, or of the judge granting the same, 
the district attorney may forthwith file the same, and thereupon shall issue a 
writ of summons against such corporation, to be directed to the sheriff, com- 
manding him to summon such corporation to appear in said court, and to 
answer the said information, and the said [507] writ of summons shall be forth- 
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with served and returned; but when such corporation shall appear by counsel, 
pursuant to the notice authorized by the ninth section of this act to be given, and 
shall be heard in opposition to the granting of such leave, the court or judge 
granting leave may also direct a rule to be entered, requiring the defendant to 
appear and plead to such information, within twenty days after service of a 
copy thereof, and notice of such rule, and in such cases it shall not be necessary 
to issue a writ of summons. 


Sec. 11. The writ of summons issuing against such corporation, shall be 
served on the presiding officer, or the cashier, or the secretary or treasurer 
thereof, and if there be no such officers, or none can be found, such service may 
be made on any director, or other person having the management of the affairs 
of the corporation, and upon the return of the summons served, the clerk shall 
enter the appearance of such corporation. 

Sec. 12. Whenever any writ of summons, issued pursuant to the provisions 
of this act, shall have been returned served, the defendant or defendants may 
apply for and receive a copy of said information from the clerk of the court, 
and shall plead thereto within thirty days from and after the return of said 
writ of summons, and each party shall file the proper pleadings on his part 
within.thirty days from that on which the last pleadings were filed, until a 
complete issue is presented for trial. 


Sec. 13. Whenever any writ of summons, issued upon an information in 
the nature of quo warranto shall be returned not served, by reason of the de- 
fendant or the officers of the defendant not being found within the county, the 
clerk shall make out and cause to be published for four successive weeks, in 
some newspaper of general circulation in the county, and if there be none in 
the said county, then in the nearest newspaper; a notiee of the filing of sueh 
information setting forth the substance thereof, and if said defendant shall not 
appear and plead to sueh information within thirty days after the last publi- 
cation of said notice, the plaintiff shall be entitled, upon filing an affidavit of 
the due publication of said notice, to enter the default of the defendant, and 
judgment shall be rendered on such default, in like manner as if the writ had 
been returned duly served. 

Sec. 14. An order may be made by the district court or the judge thereof, 
on good eause shown, enlarging the time within which any matter of pleading 
shall be filed: provided, such order do not work a continuance of the cause. 

Sec. 15. Whenever any defendant or defendants, against whom an [508] in- 
formation in the nature of a quo warranto shall have been exhibited, shall be 
found or adjudged guilty of usurping or intruding into, or.unlawfully holding or 
exercising, any office, franchise or privilege, judgment shall be rendered that 
such defendant or defendants be ousted, and altogether excluded from such 
office, franchise or privilege, and also that the district attorney or relator, if 
there be one, recover his costs against such defendant or defendants. 

Sec. 16. Whenever it shall be found or adjudged that any corporation, 
against which an information in the nature of a quo warranto shall have been 
filed, has, by offending against any of the provisions of the act or acts creating, 
altering, amending or renewing the same, exercising any franchise or power 
not conferred by law, or by any misuser, nonuser, or surrender, forfeit its 
corporate rights, privileges, and franchises, judgment shall be rendered that 
such corporation be ousted and altogether excluded from such corporate rights, 
privileges and franchises, and that said corporation be dissolved. 

Sec. 17. If judgment be rendered, upon any such information, against any 
corporation, or against any person claiming to be a corporation, the court may 
cause the costs thereon to be collected by execution against the directors, or 
other officers of such corporation, or against the person claiming to be a cor- 
poration. 
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SEC. 18. Upon the dissolution of any corporation, under the fifteenth section 
of this act, the court pronouncing the judgment of ouster and dissolution, shall 
appoint three persons who shall not be directors of, or stockholders in, such 
corporation at the time of its dissolution, as trustees of the creditors and stock- 
holders of the corporation dissolved, and who, after entering into bond to the 
territory of Iowa, in such sum and with such securities as the said court shall 
designate and approve, conditioned for the faithful discharge of the trust and 
payment over and proper application of all money that may come into their 
hands, shall have full power to settle the affairs of the corporation, collect and 
pay the outstanding debts, and divide among the stockholders the moneys and 
other property that shall remain after the payments of debts, and other neces- 
sary expenses. 


Sec. 19. The persons, so constituted trustees, shall forthwith demand of 
the officers of said corporation all moneys, property, books, deeds, notes, bills, 
obligations, and papers, of every description, whether in their custody or within 
the power and control of any one of them, belonging to. said corporation, or 
in anywise necessary for the settlement of its affairs, or the faithful discharge 
of its debts and liabilities, [509] and they shall have authority to sue for and re- 
cover the debts and property of the dissolved corporation, by the name of the trus- 
tees of such corporation, describing it by its usual corporate name, and shall be 
jointly and severally responsible to the creditors and stockholders of such cor- 
poration to the extent of its property and effects that shall come into their 
hands. 


Sec. 20. If the officers of such corporation, or any one or more of them, 
shall refuse or neglect to deliver over any such moneys, property, books, deeds, 
notes, bills, obligations, or papers, pursuant to such demand, he or they so re- 
fusing or neglecting, shall be deemed guilty of a contempt of court, and shall 
be severally fined, in any sum not exceeding five thousand dollars, and be im- 
prisoned in the cell or dungeon of the jail of the proper county, until he or 
they shall comply with the order of the court, or be otherwise discharged by due 
course of law, and shall be liable moreover to the said trustees in an action on the 
case for all damages that may have been sustained by the stockholders and cred- 
itors of the corporation, or any one of them, in consequence of such neglect 
or refusal, 


Sec. 21. When the information against any corporation shall be filed, as 
aforesaid, on any alleged misconduct of the officers or directors thereof, and 
judgment of forfeiture and ouster shall be rendered thereon, it shall be lawful 
for any person who has been injured thereby, at any time within one year from 
the date of said judgment, to institute any suit which may be proper in the 
premises against any such officer or directors, and recover the damages he may 
have sustained by reason of such misconduct. 


Sec. 22. Whenever the office of district attorney shall happen to be vacant, 
or said attorney shall be absent, or interested in the subject matter of con- 
testation, or disabled from performing the duties prescribed by this act, from 
any cause whatever, the district court in term time, or judge thereof, in vacation, 
may direct or permit any member of the bar to do and perform the duties herein 
directed to be done and performed by the district attorneys of the several 
counties of this territory. 


Sec. 23. Nothing in this act contained shall be intended to restrain any 
court of chancery in this territory from enforcing the performance of trusts 
for charitable purposes, at the relation of the district attorney of the proper 
county, or from enforcing trusts or restraining abuses in other corporations at 
the suit of the persons injured. ; 
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[510] Sec. 24. That all fines collected under the provisions of this act, shall be 
paid over into the treasury of the proper county, for the use of schools within 
said county. 

Seo. 25. Nothing in this act contained shall authorize any proceeding against 
any corporation for forfeiture of charter, unless the same shall be commenced 
within five years from the time of the exercise of the power or the act of omis- 
sion alleged as the cause of forfeiture, and no proceeding under this act shall 
be sustained against any corporation on account of the exercise of any power 
or franchise under its charter, which shall have been used and exercised for the 
term of twenty years prior to the commencement of such proceeding, nor shall 
any proceeding be commenced under this act against any officer to oust him or 
her from office, unless such proceeding shall be commenced within three years 
next after the cause of such ouster, or right to hold such office, shall have arisen; 
provided, that such proceedings under this act may be had, and the same shall not 
be barred in any of the above cases if commenced within two years from the 
passage of this act. 

Sec. 26. Appeals may be taken from the decision of the district court only 
in cases wherein a corporation is a party to any proceedings under this act, 
upon such terms as the said district court shall prescribe, but in all cases, writs 
of error may be prosecuted whenever the supreme court or any of the judges 
thereof, in vacation, upon being presented with a copy of the record, shall 
certify that there is reasonable cause for the bringing such writ. The said 
supreme court or judge, in vacation, may impose such terms and conditions upon 
the party wishing to prosecute such writ of error, as to the said court or judge 
shall seem reasonable and just. The allowance of a writ of error shall operate, 
after notice thereof, as a stay of proceedings in the district court until the 
determination, but writs of error, without supersedeas shall issue as writs of 
right as in other cases. 

Sec. 27. This act to take effect, and be in force, from and after the first day 
of May next. 


Approved December 20, A. D. 1838. 


[511] CHAPTER 123. 


ROADS. 


AN ACT to provide for laying out and opening territorial roads. 


SECTION. SECTION. 
1. Territorial roads to be laid out with- 5. Expense paid by counties. 
in one year. 
2. Special provisions as to the mode. 6. Established width of roads. 
3. Certified return of survey and plat. 7. No part of expense to be paid by 
4. Where to be recorded. territory. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all territorial roads to be hereafter located and established 
within this territory shall be viewed, surveyed, and established, and returns made 
thereof agreeably to the provisions of this act, within one year from the passage 
of the act by which said road or roads may be granted or authorized to be laid 
out respectively. 
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Sec. 2. The commissioners, appointed to locate and establish any territorial 
road, shall eause the same to be correctly surveyed and marked from the be- 
ginning throughout the whole distance, by setting stakes in the prairie at three 
hundred yards distance, and blazing trees in the timber; they shall establish 
mile posts, which shall be marked with & marking iron, in regular progression, 
from the beginning to the termination of said road, and shall also establish a 
post at every angle in the said road, marking as aforesaid upon the same, and 
upon a tree in its vicinity, if any there be, the bearing from the true meridian 
of the course, beginning at said angle post, set as herein directed, and note the 
bearing and distanee of two trees in opposite direction, if there be any in the 
vicinity, from each angle and mile post. 

Sec. 3. The commissioners and surveyor of each road shall make a certified 
return of the survey and plat of the whole length of said road, specifying in 
said return the width, depth, and course of all streams, the position of all 
swamps and marshes, and the face of the country generally, noting when timber 
and when prairie, and the distance said road shall have been located in each 
county. 

Sec. 4. Said return and plat shall be signed by a majority of the [512] com- 
missioners, and the surveyor of said road, and forwarded to the seeretary of the 
territory, within sixty days after the view and survey of the same, to be by him 
recorded and preserved; they shall also, within sixty days as aforesaid, deposit 
in the offiee of the elerk of the board of commissioners of each county through 
which said road shall be laid, a return and plat, as aforesaid, of so much of said 
road as shall be laid out and established in said eounty, to be there recorded as 
aforesaid. 

SEC. 5. "The said commissioners shall, after the completion of the survey of 
any road as aforesaid, make out a certified account of all services rendered, as 
well by the surveyor and other hands as by themselves, charging to each county, 
through which said road may have been laid, a proportion of the expense, agree- 
ably to. the number of days employed thereon, and the board of commissioners 
of said county shall audit and settle the same. 

SEC. 6. All territorial roads, authorized to be laid out by any law of this 
territory, and not yet commenced, shall be laid out in the manner preseribed in 
this aet, and the commissioners shall eomply with all the regulations herein con- 
tained; and further, the established width of all territorial roads shall be seventy 
fect. 

Sec. 7. When any road shall have been located and established, agreeably 
to the provisions of this act, the same shall be and forever remain a public 
highway, and shall be opened and worked by the counties through which it 
shall be laid, as county roads are; and no part of the expense of laying out and 
establishing any territorial road, or of the damages sustained by any person or 
persons in consequence of laying out any territorial road, shall be paid out of 
the territorial treasury. 


Approved December 29, A. D. 1838. 
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CHAPTER 124. 


ROADS AND HIGHWAYS. 


AN ACT defining the duties of supervisors of roads and highways. 


SECTION. SECTION. 
1. Persons liable to labor. 11. Guide posts to be set up. 
2. Penalty of delinquents. 12. Supervisors to make repairs, power 
3. Persons having performed labor to to call out laborers. 
get a certificate from supervisor. 13. Cerificates assignable. 
[513] 4. Time to appear on road and 14. Trustees to settle accounts. 
tools furnished. 15. Forfeiture of supervisor for giving 
5. Persons exempt. false certificate. 
6. .In case of sickness. 16. Compensation of supervisor. 
7. Road districts formed. 17. County commissioners to appoint su- 
8. Fines, how collected and paid. pervisors, and penalty for injur- 
9. To open and repair roads. ing or removing guide posts, 
10. Damages in making or laying out 18. Width of bridges. 17th section to be 
road. given in charge to grand juries. 


Be it enacted by the Council and House of Representatives of the Territory 
of lowa: 


Secrion 1. That all male persons between twenty-one and fifty years of age, 
who have resided one month in this territory, and who are not a county or 
township charge, or otherwise exempt by law, shall be liable yearly, and every 
year, to do and perform three days work on the public roads, under the direc- 
tion of the supervisor within whose district they may respectively reside. 


Sec. 2. That it shall be the duty of every supervisor to order out every such 
person, resident as aforesaid, between the first days of April and October an- 
nually, to do and perform the work aforesaid, on the public roads within his 
district; and if any such resident being personally warned by the supervisor, or 
by leaving a written notice at his place of abode, or by some person under the 
direction of the supervisor, by whom such warning can be proven, shall refuse 
or neglect, having had at least three days notice, to attend, by himself or sub- 
stitute, to the acceptance of the supervisor, on the day and at the time and place 
directed by the supervisor, or, having attended, shall refuse to obey the direc- 
tions of the supervisor, or shall spend the time in idleness and inattention to 
the duties assigned him, every such delinquent shall forfeit and pay for each 
day he shall so refuse or neglect to attend, or for any of the offenses above 
specified, the sum of one dollar and fifty cents, to be recovered by action of debt 
before any justice of the peace having jurisdiction thereof, at the suit of the 
supervisor within whose district such delinquent may reside; and the money so 
collected shall be paid over to the township treasurer and accounted for by the 
supervisor, at the annual settlement with the trustees of his township: provided, 
that in counties where townships are not organized, such forfeiture, so collected, 
shall be paid into the county treasury, and appropriated as provided for in this 
act. 


[514] Sec. 3. That in ease any person shall remove from one district to another 
who has, prior to sueh removal, performed the whole or any part of the labor 
' aforesaid, or im other respects has paid the whole or any part of the amount 
aforesaid in lieu of said labor, and shall produce a certificate of the same from the 
supervisors of the proper distriet, such certificate shall be a complete discharge 
for the amount therein specified. 
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Sec. 4. That every person called upon to perform any labor upon public 
roads and highways, under any of the provisions of this act, shall appear at the 
place appointed by the supervisor, at the hour of eight o’clock in the forenoon, 
with such necessary tools and implements as said supervisor may direct, and the 
supervisor may, if necessary for the improvement of the roads, order any person 
owning the same to furnish a team of horses or oxen, and wagon, cart, scraper, or 
plough, to be employed or used on the roads under the direction of said super- 
visor, who shall allow such person a reasonable compensation for the use of such 
team, wagon, cart, scraper, or plough, in discharge of any labor due from said 
person. 


pe 


Sec. 5. That all persons who may be deemed, by the supervisor, unable to 
perform, or qause to be performed, the three days work required by this aet, 
shall be exempted from the requisitions of the same. 


Sec. 6. That whenever it shall happen, in consequence of sickness, absence 
from home, or any other cause, that the three days work aforesaid shall not be 
performed within the time specified in this act, the supervisor shall be author- 
ized to require the performance of such work at any other time. 

Sec. 7. That the county commissioners or the trustees of townships, when 
the same shall be organized, shall, as often as they may deem it necessary, but 
not oftener than once a year, divide their respective counties or townships, or 
any part thereof, into suitable and convenient road districts, and cause a brief 
description of the same to be entered on the county or township records; and in 
ease any publie road shall be established as a part of the line, or boundary of 
any township, where townships are organized, the trustees of the adjoining town- 
ships shall meet at some convenient place, as soon after such division as con- 
venient, and apportion such road or roads between the two townships, as 
justice and equity may require, for the purpose of opening and improving the 
same, and the supervisors and inhabitants of each township shall be bound to 
work on said road or roads accordingly. 

Sec. 8. That the several supervisors within their respective dis-[515]-triets, 
shall collect, by suit or otherwise, all fines, forfeitures, and penalties, arising and 
accruing under the provisions of this act, unless the collection thereof is herein 
provided for, and pay the same into the township treasury, if the townships are 
organized on or before the first Monday in March, otherwise in the county 
treasury on or before the first Monday in April annually, taking the treasurer’s 
receipt for the same, which receipt shall be the proper voucher for the super- 
visor to settle with the trustees or county commissioners for the amount thereof, 
and all fines and forfeitures sued for and recovered under the provisions of this 
act by any other person than a supervisor shall be paid over within,twenty days 
by the justice of the peace or constable collecting the same to the township treas- 
urer, if townships are organized, if not, to the county treasurer, taking a re- 
eeipt therefor, and the trustees of townships, or county commissioners shall 
cause all moneys so paid into the township or county treasury to be immediately 
appropriated to repairing the public roads in such road district wherein such 
fine or forfeiture accrued, and if any person shall be sued for doing or per- 
forming any act or thing required or authorized by this act, such person may 
plead the general issue, and give this act and the special matter in evidence, and 
no suit or action shall be brought or maintained unless it shall have been com- 
menced within six months after the cause of such action shall have arisen: 
provided, that nothing in this section shall be so construed as to prevent the 
trustees of townships or county commissioners from collecting or recovering 
any moneys in the hands of the township or county treasurers, or supervisors 
of roads and highways. 

Sec. 9. That it shall be the duty of each and every supervisor to open or 
eause to be opened all publie roads and highways which have been or may here- 
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after be laid out and established through any part of the district assigned to 
such supervisor, and keep the same in repair, for which purpose the supervisors 
are hereby authorized to enter upon any unimproved lands near or adjoining 
the publie roads, to eut and earry away any timber, to dig or cause to be dug 
and carried away any gravel, sand, or stone, or gather any loose stone which may 
be necessary to improve or repair the roads, and to enter on any lands adjoin- 
ing or lying near the roads, to make such drains or ditches through the same 
as they deem necessary for the benefit of the roads, doing as little injury as 
may be to said lands, and the drains or ditehes so made shall not be stopped 
or obstructed by the owner or occupier of such lands or any other person or 
persons, under the penalty of forfeiting a [516] sum not exceeding twenty dollars 
for each offense, to be recovered and appropriated as provided in the preceding 
section of this act. 


Sec. 10. That if any person or persons shall feel aggrieved by any super- 
visor's cutting or carrying away any timber or stone as aforesaid, they may make 
eomplaint thereof to the eounty commissioners of the proper county, at a regu- 
lar meeting within six months after the cause of such complaint shall exist, and 
the eommissioners shall appoint three disinterested landholders of the county 
whose duty it shall be after taking an oath or affirmation to discharge their 
duty faithfully and impartially, to proceed and examine the matter complained 
of by the eomplainant, and assess and determine the damages, if any, and they 
shall report the same in writing to the commissioners at their next meeting 
thereafter, and if the commissioners shall be satisfied that the amount so assessed 
and determined be just and equitable, they shall eause the same to be paid to 
the complainant out of the county treasury, but if upon view the said land- 
holders should be of opinion that there is no grievance or just cause of com- 
plaint, the person so complaining shall pay the costs of such view. 


Sec. 11. That each supervisor within his district shall erect and keep up, 
at the expense of the county, at the forks of every territorial or county road, a 
post and guide board or figure board, containing an inscription in. legible letters, 
directing the way and distance to the next town or towns, or public place or 
places, situated on each road respectively; said post to be at least six inches in 
diameter, and not less than twelve feet high, and well set in the ground. 


Sec. 12. That any time during the year when any public road shall be ob- 
structed by the fall of timber or any other cause, or any bridge shall be im- 
paired so that the passage of teams or travelers on said road or bridge shall be 
dangerous, and the supervisor in the district in which such obstruction or im- 
paired bridge may exist, shall be notified of the same, it shall be his duty to cause 
such obstruction to be removed or bridge repaired forthwith, for which purpose 
he shall immediately order out such number of the inhabitants of his district as 
he may deem necessary to remove said obstructions or repair said bridge, and the- 
persons so ordered out shall, after having had one day’s notice to attend as afore- 
said, be subject to the same restrictions and liable to the same penalties as if 
ordered out under the provisions of the second and fourth sections of this act. 


Sec. 13. That in all cases when any person shall, under the direction of his su- 
pervisor, perform more labor on the public roads than [517] may be due from him, 
the supervisor shall give such person a certificate specifying the amount of extra 
labor so performed, which certificate shall be assignable and received for the 
amount specified in such certificate in discharge of any labor within the same 
road district, which may be due from the holder of such certificate in any suc- 
ceeding year under the provisions of this act: provided, that the preceding sec- 
tion shall not authorize any supervisor to require any person to perform more 
than two days’ work in any one year, over and above the amount of labor due 
from such person agreeably to the provisions of the first section of this act. 
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Sec. 14. That where townships are organized the trustees shall meet at the 
place of holding township elections, on the first Monday of March annually, at 
which time and place the several supervisors of the township shall attend, and 
each produce his lists and accounts, together with the township treasurer’s re- 
ceipt for all fines, penalties, and forfeitures by him collected, and the trustees 
are hereby authorized and required to adjust and settle all accounts so produced 
to them, and allow such amount for delinquencies as they shall deem just and 
reasonable; and, if upon a fair and accurate settlement there shall appear to 
be a balance due to any supervisor for his services under this act, the trustees shall 
give him an order on the township treasurer for the amount due: provided, that 
the supervisor shall, in all cases, be held accountable for the full amount of 
labor due in his district, unless for good cause shown, the trustees shall deem it 
just to remit the same: and provided further, that in counties where townships 
are not organized the county commissioners shall annually on the first Monday 
in April, settle the accounts of the supervisors within their respective counties 
agreeably to the provisions of this act; and the supervisors of such counties 
shall attend upon said commissioners on said day. 


SEC. 15. That each and every supervisor who shall neglect or refuse to per- 
form the several duties enjoined on him by this act, or who shall, under any 
pretense whatever, give or sign any receipt or certificate purporting to be a re- 
ecipt or certificate for labor performed or money paid, unless the labor shall 
have been performed or money paid prior to the giving or signing such receipt 
or certificate; every supervisor so offending, shall forfeit for every such offense. 
not less than five dollars nor more than twenty-five dollars, to be recovered by 
indictment in the district court, or by action of debt before any justice of the 
peace having jurisdiction of the same; and it is hereby made the duty of the 
trustecs of the township in counties where the same are organ-[518]-ized, and 
county commissioners where townships are not organized, to prosecute all offensen 
against the provisions of this act: provided, that if any supervisor shall eon- 
ceive himself aggrieved by the judgment of the justice of the peace, he may 
appeal to the district court as in other cases. 

Sec. 16. That each supervisor shall receive for his services for each day 
employed under the provisions of this act over and above three days, the sum 
of one dollar, to be paid out of the township treasury on the order of the trus- 
tees where townships are organized, but in counties where townships are not 
organized the supervisor shall be paid out of the county treasury on the order 
of the county commissioners. 


Sec. 17. That the several boards of county commissioners in counties where 
townships are not organized, shall, annually at their April session, appoint a 
suitable number of supervisors for such road districts as are not provided for 
by law, and they may fill vacancies at any time when they may occur, and shall 
cause the. supervisors, by them appointed, to be notified thereof in writing. 
That any person who shall destroy, or in anywise deface or obliterate any guide 
board or mile post set up according to the provisions of this act, shall be guilty 
of a misdemeanor, and upon conviction thereof, shall be fined the sum of not 
less than ten nor more than fifty dollars, and be imprisoned not less than one 
month nor more than three months, at the discretion of the court. 

Sec. 18. That bridges on territorial and county roads shall not be less than 
sixteen feet wide. It shall be the duty of the judges of the district court to 
give the foregoing section of this act in charge to the grand juries at each term 
of their respective courts. 

Approved January 17, A, D. 1840. 
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[519] CHAPTER 125. 


ROADS AND HIGHWAYS. 


AN ACT for opening and regulating roads and highways. 


SECTION. SECTION. 
1. Roads to be opened and kept in re- 9. Alteration of road, manner of apply- 
pair according to this act. ing, view, report, etc. 
2. Applications for laying out or alter- 10. Penalty for refusal or neglect of 
ing roads to be made to county viewers. 
F "nego d ae id 11. Compensation. 
g advertinement on to be given By 12. Location of road glong the county 


Hne, report of viewers, etc. 


13. Report sustained by commissioners, 
road to be opened. 


4. Duty of viewers. 
5. Review allowed on application of 12 


householders. THET t . à 
6. Damages to land holders, how as- ; ADDER. 05 Opening road: 

sessed, and how paid. 15. Applicants for opening, altering, of 
7. Vacation of useless road, upon appli- AR roads, to give bond for 

cation of householders and sus- xp p 

tained by viewers. 16. Record of plat in two counties when 
8. Boundaries of a road uncertain, to required. 

be reviewed and relocated. 17. Repealing clause. 


Be it enactad by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all county and territorial roads which have been or may 
hereafter be laid out and established agreeably to law, in this territory, shall be 
opened and kept in repair in the manner hereinafter provided; and all county 
roads shall hereafter be laid out and established agreeably to the provisions of 
this act, and all county roads shall be sixty feet wide, unless the commissioners 
of the county, upon petition, should determine on a less number of feet in 
point of width, on any road so petitioned for. . 


Sec. 2. That all applications for laying out or altering any county road, 
or for the alteration of any territorial road, shall be by petition to the board 
of commissioners of the proper county, signed by at least twelve householders 
of the county, living in the vicinity where said road is to be laid out or altered, 
and said petition shall specify the place of beginning, the intermediate points, 
if any, and the place of termination of said road. 


[520] Sec. 3. That previous to any petition being presented for a county road, 
or for the alteration of a county or territorial road, notice thereof shall be given 
by advertisement set up at the place of holding county commissioners courts, 
and three public places in each township through which any part of such road 
is designed to be laid out or altered, at least thirty days previous to the mecting 
of the board of county commissioners, at which the petition shall be presented, 
and on the petition being presented and the commissioners satisfied that such 
notice has been given as aforesaid, they shall appoint three disinterested house- 
holders of the county as viewers of said road, and a skillful surveyor to survey 
the same, and shall issue an order directing said viewers and surveyor to pro- 
ceed, on a day to be named in said order, or on their failing to meet on said day, 
within five days thereafter, to view, survey, lay out, or alter said road. 


Sec. 4. That it shall be the duty of the viewers and surveyor appointed as 
aforesaid, after receiving at least six days’ previous notice by one of the pe- 
titioners, to meet at the time and place specified in the order of the commis- 
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sioners aforesaid, or within five days thereafter, and after taking an oath or 
affirmation, faithfully and impartially to discharge the duties of their appoint- 
ments respectively, shall take to their assistance, two suitable persons as chain 
carriers and one marker, and proceed to view, survey, and lay out or alter 
said road as prayed for in the petition or as near the same as in their opinion, 
a good road can be made at a reasonable expense, taking into consideration the 
utility, convenience and inconvenience, and expense which will result to in- 
dividuals as well as to the public, if such road shall be established and opened 
or altered, and the surveyor shall survey such road under the direction of the 
viewers and cause the same to be conspicuously marked throughout, noting the 
courses and distances, and at the end of each mile, shall cause the number of 
the same, and also the commencement and termination of said road or survey 
to be marked on a tree or monument erected for that purpose, he shall also 
make out and deliver to one of the viewers, without delay, a correct certified 
return of the survey of said road, and a plat of the same; and the viewers shall 
make and sign a report in writing, stating their opinion in favor or against 
the establishing or alteration of such road, and set forth the reasons of the 
same, which report, together with the plat and survey of said road or altera- 
tion, shall be delivered to the county commissioners’ clerk, by one of the viewers, 
on or before the first day of the session of the county commissioners’ court then 
next ensuing, and it shall be the duty of the [521] commissioners on receiving the 
report of the viewers aforesaid, to cause the same to be publicly read on two 
different days of the same meeting, and if no legal application shall be made 
to them for a review of said road or alteration, or petition for damages, be- 
tween the first day of their session, at which the report and survey are made, 
and the second day of their next stated session, they shall cause said report, 
survey and plat to be recorded, and from thenceforth said road shall be con- 
sidered a public highway, and the commissioners shall issue their orders direct- 
ing said road to be opened. But if the report of the viewers be against such 
proposed road or alteration, then no further proceedings shall be had thereon, 
and the obligor or obligors in the bond receiving the payment of costs and ex- 
penses, shall be liable for the full amount of such costs and expenses: provided, 
that in all cases when any oath or affirmation is required to be taken by any 
person under the provisions of this act, the same may be administered by the 
surveyor, or by one of the viewers or reviewers who have previously been 
sworn or affirmed themselves. 


Sec. 5. That after the viewers of any county or territorial road shall have 
made return in favor of the same agreeably to the preceding section, and before 
said return shall be recorded, and the record established, it shall be lawful 
for any land holder of the county, to apply to the commissioners for a review 
of said road, by petition, signed by at least twelve householders residing in that 
part of the county through which said road is proposed to be established; and 
the commissioners shall on such petition being presented, and they satisfied 
it is just and reasonable, appoint five disinterested qualified voters of the county, 
to view said road, and issue their order to said viewers, directing them to meet 
at a time specified in such order, or within five days thereafter, and said viewers 
shall meet after having received six days’ previous notice by one of the petition- 
ers, and after taking the oath or affirmation required by the preceding section, 
shall proceed tc examine the route surveyed for said road by the former commis- 
sioners, stating their opinion in favor or against the establishment of said road, 
and their reasons for the same; and if the report of the viewers be in favor of said 
road, the same shall be established, recorded, and opened, agreeably to the provi- 
sions of this act ; and the person or persons bound for the same, shall pay into the 
county treasury the amount of the costs of such review, but if the report be 
against the establishment of such road no further proceedings shall be had 
thereon before the commissioners, and the [522] persons executing the first bond 
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shall pay into the county treasury, the amount of costs and expenses of the first 
view and survey, and review of said road. 


Sec. 6. That if any person or persons through whose land any territorial or 
eounty road may be laid out, shall feel injured thereby, such person or persons 
may make complaint thereof to the board of county commissioners, at any time be- 
tween the session of the commissioners at which the report of said road is made, 
and the second day of their next stated session; and the eommissioners shall 
appoint three disinterested householders of the county, whose duty it shall be, 
after having been duly sworn or affirmed to diseharge their duty faithfully 
and impartially, to proceed and view said road the whole distance the same 
may have been established through the premises of the complainant, and assess 
and determine how much less valuable the land or premises of the complainant 
has been or will be rendered by the opening of said road, and they shall report 
the same in writing to the commissioners at their next meeting thereafter, and 
if the commissioners shall be satisfied that the amount so assessed and deter- 
mined be just and equitable, and that said road will, in their opinion, be of 
Suffieient importance to the publie to cause the damages to be paid by the 
eounty, they shall order the same to be paid to the petitioner from the county 
treasury, but if in their opinion the said road is not of sufficient importance 
to the publie, to cause the same to be paid by the county, they may refuse to 
establish the same a publie highway, unless the damages and expenses are paid 
by the petitioners. 


Sec. 7T. That when any county road shall be considered useless, any twelve 
householders residing in that part of the county where such road is established, 
may make applieation by petition to the board of commissioners of the county 
to vaeate the same, setting forth in saíd petition the reasons why said road 
ought to be vacated, which petition shall be presented and publicly read at a 
regular session of the board of commissioners, and no other proceedings shall 
be had thereon, until the next stated session of said board of commissioners, 
when it shall be again read as aforesaid, and if no objection be made, the com- 
missioners may on the last day of that session declare said road vacated, or 
any part thereof, whieh they may deem unnecessary to keep open for publie 
eonvenience, but if objection be made in writing, signed at least by twelve 
householders residing in the neighborhood of the road proposed to be vacated, 
the commissioners shall appoint three disinterested persons to view said road, 
who shall take the same oath or affirmation [523] as is required by the fourth sec- 
tion of this act, and proceed to view the road aforesaid and make a report of their 
opinion thereon and their reasons for the same, to the board of commissioners, 
and if said viewers shall report in favor of vacating said road or any part 
thereof, the commissioners may if they shall deem it just and reasonable, de- 
elare said road vaeated agreeably to the report of the viewers, but in ease said 
viewers shall report against vacating said road, then and in that case no further 
proceeding shall be had thereon: provided, that previous to any petition being 
presented under the provisions of this section, the same notice shall be given 
as is required by the third section of this act. 


Sec. 8. That when the place of beginning or true course of territorial or 
eounty roads shall be uncertain, by reason of the removal of any monuments 
or marked tree, by which said road was designated or from any other cause the 
board of commissioners of the proper eounty, may appoint three disinterested 
persons, citizens of the county, to review and straighten said road if they shall 
deem it necessary, and the reviewers shall eause said road to be correctly 
marked throughout, as in case of new roads, and a correct survey to be made 
of the same, and shall make return of said survey and plat of said road, to the 
board of eommissioners, who shall eause the same to be recorded as in other 
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cases, and from thenceforth said road, surveyed as aforesaid, shall be considered 
a public highway. 


Sec. 9. That if any person or persons, through whose land any territorial 
or county road is or may be established, shall be desirous of turning said road 
through any other part of his or her land, such person or persons may, by pe- 
tition, agreeably to the second and third sections of this act, apply to the com- 
missioners of the county, while in session, to permit him or them to turn any 
road through any other part, or off, of his, her or their land on as good ground, 
without increasing the distance to the injury of the publie; and on the receipt 
of such petition, the board of commissioners shall appoint a surveyor, and three 
disinterested householders of the county, as viewers, who, or any two of them, 
shall proeeed to view the ground over whieh the said road is proposed to be 
turned, and ascertain the distanee whieh said road will be increased by such 
proposed alteration, and make out a report in writing stating the several dis- 
tances so found, together with their opinion as to the utility or inutility of 
making said alteration, and if said reviewers shall report to the board of com- 
missioners that the prayer of the petitioner or petitioners is reasonable, and 
that the alteration will [524] not place the road on worse ground, or inerease the 
distance to the injury of the publie, they shall, upon receiving satisfactory evi- 
denee that the proposed new road has been opened a legal width, and, in all 
respects, made equal to the old road for the convenience of travelers, the com- 
missioners aforesaid may declare said new road a publie highway, and make 
record thereof, and at the same time vaeate so mueh of the old road as is 
embraced by the new, and the person or persons desiring the alteration afore- 
said, shall pay all the eosts of the view, survey, and return of said alteration. 


Sec. 10. That if any person, who shall be appointed by the board of com- 
missioners as a viewer, reviewer, or surveyor of any road, shall refuse or 
neglect to perform the duties required by this act, without making satisfactory 
excuse for such refusal or neglect, he shall be fined in any sum not exceeding 
three dollars, to be recovered by action of debt by any person suing for the 
same, before any justice of the peace having jurisdiction of the same, and 
shall be paid over, without delay, to the county treasurer, by the justice of the 
peace or constable collecting the same, taking his receipt therefor, and the 
board of commissioners shall cause all fines which shall be paid into the county 
treasury, under the provisions of this act, to be expended on roads and bridges 
within their county. 


Sec. 11. That the persons required to render services under this act, shall 
receive compensation for each day they shall be necessarily employed, as fol- 
lows, to-wit: viewers and reviewers, one dollar and fifty cents each; chain car- 
riers and markers, one dollar and twenty-five cents each; and surveyors, two 
dollars and fifty cents each, to be charged as costs and expenses and paid out 
of the county treasury, on the order of the board of commissioners of the proper 
county. 


Sec. 12. That when it shall become necessary to establish a road on a county 
line, the inhabitants along such line may petition the board of commissioners of 
their respective counties, for a view of such road in the manner pointed out in 
the preceding section of this act, and it shall be the duty of such board of com- 
missioners, for each of the counties interested, to appoint two discreet citizens 
as viewers, who, or a majority of them, shall meet at the time and place named 
in the order of the commissioners of the oldest county interested, who shall 
appoint a surveyor; and the viewers and surveyor, appointed as aforesaid, shall 
make their report in writing, for or against such road, to the board of commis- 
sioners of the counties concerned, and the said commissioners, [525] upon receiv- 
ing such report, shall, in all respects, be governed by the provisions of this act. 
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Sec. 13. That if, on receiving such report, the commissioners of all the coun- 
ties interested, shall be of opinion that sueh road, if opened, would be of 
publie utility, they shall order the same to be opened in the manner pointed out 
by this act. 


SEc. 14. That when any road is located under the provisions of the twelfth 
and thirteenth sections of this act it shall be the duty of the board of commis- 
sioners of the county, or trustees of townships adjoining such road, to select 
one from their number whose duty it shall be to meet at some convenient place 
near the line of the same, the time and place to be appointed by the commis- 
sioners or trustees of the oldest county or township interested, previous to the 
time appointed by law for apportioning labor to their respective road districts, 
and shall assign a sufficient number of persons, if practicable, to open such 
road and keep the same in repair, dividing the road in such manner that the 
persons so assigned may work under the orders of the supervisors in the 
county or township to which they belong, and the supervisors and persons so 
assigned shall be governed by the provisions of the act entitled an act de- 
fining the duties of supervisors of roads and highways. ‘ 

Sec. 15. That on application, made under the provisions of this act, the 
board of commissioners of the proper counties shall, before granting any order 
thereon, require of the person or persons making such application, a bond, with 
one or more sufficient securities, made payable to the county treasurer, and 
approved by the board of commissioners of the county, for the use of the 
county. 

Sec. 16. That no change shall be made in the direction of a territorial road, 
where it crosses the line between two counties, unless by mutual agreement in 
the report of the viewers appointed by the board of commissioners of the coun- 
ties interested, in which last ease the plat and survey of the variation from 
the original road shall be recorded in both counties. 


Sec. 17. That an act entitled an act for opening and regulating roads and 
highways, approved January 17th, 1840; and am act entitled an aet to amend 
an aet for opening and regulating roads and highways, approved February 2nd, 
1842, be and the same are hereby repealed. 


Approved February 1, A. D. 1843. 
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[526] CHAPTER 126. 


RIGHT. 


AN ACT to allow and regulate the action of right. 
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d 
SEcTION. 
1. Action proper remedy for recovery 
of interest in lands, etc. 
2. What required for recovery. 
3. Action when brought, and how. 
4. Against whom. 
5. Tenant to give notice of action 
against himself, to landlord. 
6. Substitution of landlord. 
7. The writ now served, 
8. Non-residents and their agents. 
9. Service of summons abroad. 

10. Return and proof of service. 

11. Notice by advertisement given, 
where and how long. 

12. Contents and requirements of such 
notice. 

13. Declaration what to set forth. 

14. Undivided shares. 

16. Several tracts. 

16. Declaration may be amended. 

17. Defendants, joint or separate. 

18. Plea to the merits. 

19. Demurrer or plea. 

20. Evidence. 

21. Damages assessed 'by jury. 

22. Judgments by default, and damages 
assessed. 

23. Restoration of right, damages and 
costs. . 

24. Verdict and judgment in certain 
cases. 

25. Default, action on the case, new trial, 
etc. 

26. Proceedings on new trial. 

27. Restitution of damages. 

28. New trial when allowed, and to 
whom. 

29. Proceedings, on trial, when some of 
defendants occupy different par- 
cels of the property. 

30. Discontinuance, in what cases. 


SECTION, 
31. Verdict and judgment relative to de- 
fendants, 
32. Relative to plaintiff. 
33. Specifications in verdict. 
34. General verdict and judgment. 
35. Judgments in this action, 
36. New trial granted. 
37. Limitation to heirs, etc. 
38. Insane persons, etc. 
39. Married women, privileges of. 
40. Limitation to persons out of the Un- 
ited States. 
41. Writ of possession. 
42. Judgment against tenant, conclusive 
against landlord. 
43. Want of notice, etc., etc. 
44. Suit not to affect persons not a party. 
45. Plaintiff td recover on the strength 
of his own title. 
46. 20 years quiet possession a bar to 
this action. 
47. Limitation to persons inBane. 
48. Widows dower, action commenced 
for. 
49. Suit by joint tenants and tenants in 
common. 
50. Arrest of judgment, etc. 
51. Warrant of attorney. 
52. Waste and damages. 
53. Permanent improvements to be val- 
ued [527] in certain cases. 
54. Joining of issue. 
55. County lines. 
56. Assignment of dower established by 
this action. . 
FORMS. 
Summons. 
Advertisement. 
Declaration. 


Plea to the merits. 
Writ of possession. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter the proper remedy for recovering any interest in 
lands, tenements, or hereditaments, shall be by an action of right. 
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Sec. 2. No person shall recover in this action, unless, at the time of com- 
‘mencing it, he shall have had a valid subsisting interest in the property claimed, 
and the right to recover the immediate possession thereof. 


Sec. 3. The action shall be brought in the district court of the county where 
the property claimed is situated. It shall be commenced by summons, and all 
the proceedings therein shall be assimilated, as nearly as practicable, to those 
in personal actions, except as herein otherwise provided. 


SEC. 4. The action may be brought against any person acting as owner, land- 
lord or tenant of the property claimed. 


Sec. 5. If brought against the tenant, he shall forthwith give notice Merest 
to the landlord, his agent, or attorney, under the penalty of forfeiting to such 
landlord the value of two years’ rent, to be recovered in the same manner as 
other rents. 


Sec. 6. In such cases, the landlord may, at any time appear, and, after 
having his name substituted in the proceedings, instead of that of the tenant, 
may become sole defendant in the action: such substitution, however, shall not 
take place where the tenant sets up some other claim to the said property than 
that derived from such landlord. 

Sec. 7. The summons shall be served on the defendant personally, or, if he 
cannot be found, by leaving a copy thereof at his residence, with some person 
of proper age. 

Sec. 8. If the defendant be a non-resident of the county, and have a known 
agent (in relation to the property for which the action was brought) therein, 
such summons may be served upon said agent in the same manner as though 
he were the principal. 

Sec. 9. If being a non-resident as aforesaid, he have no such agent, the sum- 
mons may be served either in this territory, or elsewhere, by any person what- 
ever, in the manner prescribed in section seventh. 

[528] Sec. 10. Where a person, other than the proper officer, shall, in any case, 
serve such summons, said service must be duly shown to the court by affidavit 
aecompanying the return of the writ and filed therewith, which shall fully state 
the manner of service. 

Sec. 11. Where the defendant is not to be found in the county in which the 
action is brought, instead of the mode of service authorized above, the plaintiff 
may cause an advertisement to be published in some newspaper printed most 
conveniently to the court where the suit was brought, which publication shall 
be continued weekly for the term of twelve weeks, in succession. 

Sec. 12. Such advertisement shall contain the names of the parties, and the 
description of the property claimed, as stated in the summons, and shall require 
the defendant to appear and plead to the action on or before the first day of 
the term of the court next succeeding the termination of the time of publication, 
as aforesaid, or that judgment will be rendered against him by default. 

Sec. 13. The declaration in this action shall be sufficient in substance if it 
set forth the names of the parties, and the property, or right, claimed, with 
such certainty as to leave no grounds of mistake. 

Sec. 14. If an undivided share or interest is claimed, the same shall be set 
forth in the declaration. 

Sec. 15. Several tracts of land, or other rights, may be claimed in the same 
declaration, either in one or several counts. 

Sec. 16. The declaration may, at any time before trial, be amended, at the 
costs of the plaintiff. 

Sec. 17. The declaration may charge several defendants jointly in one count, 
and separately in others. 
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Sec. 18. The plea to the merits shall be sufficient, if it clearly set forth which 
of the rights claimed by the plaintiff, or what particular portion thereof, are: 
meant to be defended by such plea. 


Sec. 19. The defendant may demur to the declaration, or else he shall plead 
the general issue only. 


Sec. 20. The action of right being intended to supersede the action of eject- 
ment, the writ of right and the writ of dower, whatever might be given in evi- 
dence, under the general issue in either of those actions, may also be done in 

this, 

Sec. 21. If the jury find for the plaintiff, they shall also assess the damages 
sustained by him from the withholding of his rights by the defendant. But no 
damages shall be recovered for the use, occupation, [529] or intervening profits of 
the property recovered, which shall have accrued more than six years prior 
to the commencement of the action. 


Sec. 22. If judgment by default be obtained against the defendant, in cases 
where the summons shall have been personally served, a jury of inquest shall 
be forthwith empaneled, to assess the said damages of the plaintiff. 


Sec. 23. The judgment in each case, shall be as well for the restoration of 
the right, as for the amount of the damages and costs: a writ of possession, and 
also a fieri facias, shall be ordered accordingly. 


Sec. 24. If the interest of the plaintiff in the property sued for, expire be- 
fore the day of trial, the verdict for the plaintiff shall be only for his damages, 
sustained as aforesaid; judgment shall be rendered for such damages and costs, 
and, as to the property itself, that the defendant go thereof without delay. 


Sec. 25. If judgment by default be rendered in a case where the summons 
was not personally served, there shall be no jury of inquest as above provided, 
but the plaintiff may bring his action on the case for damages. If, however, the 
defendant obtains a new trial, as hereinafter provided, the said action on the 
case shall be dismissed with the costs to abide the event of the suit. 


Sec. 26. All the proceedings on the new trial shall be the same as above pro- 
vided for, in cases where the defendant may have appeared, or been personally 
served with the summons, and shall be attended with like consequences. 


Sec. 27. Where the joint act of several defendants, in withholding the plain- 
tiff’s property, is proved on the trial, and the summons shall not have been per- 
sonally served on all, the plaintiff, if successful, shall be entitled to judgment 
of restitution against all, but for the recovery of damages he shall proceed as 
prescribed in section twenty-fifth. 

Sec. 28. In such cases, any of the defendants who have not been personally 
served, as aforesaid, shall have the right to a new trial, as hereinafter provided, 
in the same manner as though they had been sole defendants, but the conse- 
quences of such new trial, shall not enure to the benefit of those defendants 
upon whom the summons shall have been personally served. 

Sec. 29. When on the trial it shall appear that some of the defendants occupy 
distinct parcels of the property claimed, and other defendants other distinct 
parcels, the plaintiff shall elect against which to proceed, before the testimony 
shall be deemed closed, and the defendants, not so proceeded against, shall have 
judgment for their costs. 

[930] Sec. 30. Where there is no proof against some of the defendants, the court 
may order a discontinuance as to them, at the plaintiff’s costs, before the testi- 
mony shall be deemed closed. 

Sec. 31. If, on the trial, the jury find against some of the defendants and 
not against the others, the plaintiff shall have judgment against the former, 
and judgment shall be rendered against him, for the costs of the latter. 
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Sec. 32. If the jury find that one or more of several plaintiffs ought to re- 
cover, and that the others ought not, the verdict shall specify as to which of 
said plaintiffs they find for, or against the defendants. 


Sec. 33. If the verdict be for a part of the property claimed, it should spe- 
eify particularly what part, if for an undivided share, or interest, in the whole 
property claimed, or in any part thereof, it shall specify what share. 


Sec. 34. Where, however, the verdict follows the declaration, it may be gen- 
eral for the plaintiff, and in all the above cases, judgment shall be rendered ac- 
cording to the verdict. 


Sec. 35. Judgments, in actions of right, shall be as conclusive as in personal 
actions against the plaintiff, and all those defendants who shall appear and 
plead, and against those who having been personally served with the summons 
aforesaid, shall make default. 


Src. 36. But in all those cases the court, in its discretion, may grant a new 
trial on application of the defendant, or his legal representatives, made within 
the time limited in the following section. 


Sec. 37. Such application, if made by the defendant himself, must be within 
three years after the said judgment by default. If he die, within the three 
years, his heirs may have at least two years after his death, within which to 
make such application. If any such heirs are minors, they shall have at least 
one year after they respectively become of age, within which to make applica- 
tion as aforesaid. 


Sec. 38. The time during which any of the individuals named in the last 
section shall have been insane or imprisoned, for a less period than during life, 
shall not be included in estimating the limitations therein provided for. 


Sec. 39. But no further privileges, than as above specified, shall be per- 
mitted on account of any of the parties interested having been married women. 


Sec. 40. When the defendant was without the United States, during the 
progress of the action against him, he may, on his part, institute the action of 
right to reeover possession of the same property, at [531] any time within two 
vears after his return, provided the same be within seven years from the date of 
the judgment against him as aforesaid. 


Sec. 41. The defendant, who shall have been successful on the new trial 
above provided for, may (if the case require it) have a writ of possession to 
restore him his property. 


Sec. 42. Where the action is brought against a tenant, the judgment shall 
be conclusive against his landlord, in ease he received due notice of the pen- 
deney of the suit, either in the manner provided for in seetion fifth, or other- 
wise. 


Sec. 43. If not thus notified, he shall enjoy the same privileges as defendants 
who have not been personally served with summons, as provided for in sections 
thirty-seven and thirty-eight. 


Sec. 44. No determination of an action of right shall prejudice the interests 
of any person not a party to the suit, except in case of a landlord as aforesaid. 


Sec. 45. The plaintiff, in this action, can only recover upon the strength 
and validity of his own title. 


Sec. 46. Twenty years quiet possession, under a claim of title adverse to 
that of the plaintiff, shall be a bar to the action of right, except as hereinafter 
provided. 

Src. 47. Persons insane, or imprisoned, or minors, during any portion of 


the said twenty years, shall be allowed to commence said action at any time 
within two years after such disability has ceased. 
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Sec. 48. No widow shall commence this action for the recovery of her dower, 
until after the expiration of six months from the death of her husband. 

Sec. 49. If the action be brought by tenants in common, or joint tenants, 
against their co-tenants, the plaintiffs must prove, on the trial, that the defend- 
ants actually ousted said plaintiffs, or did some act amounting to a total denial 
of their rights, as such co-tenants. 

Sec. 50. The same proceedings shall be allowed as in personal actions to 
arrest, or reverse any judgment, or obtain a new trial in actions of right. 

Sec. 51. The attorney of the plaintiff, if required by the defendants, must 
show, or state sufficient authority for commencing this action, otherwise the 
guit shall be dismissed, at the costs of such attorney. 

Sec. 52. If the defendant, in an action ‘of right, shall commit any waste 
upon the property claimed, he shall forfeit treble damages to the party ag- 
grieved, to be recovered in an action on the case, after said party shall have 
recovered possession of the property sued for. 

[532] Sec. 53. Where, by the provisions of this act, the plaintiff in an action 
of right shall be entitled to damages for withholding, or using, or injuring his 
property, the defendant shall be allowed to set off any permanent improvements 
he may have made thereon, at their fair value, to said plaintiff. 

Sec. 54. After issue shall have been joined on the merits, no exceptions 
Shall be taken to the declaration, in any manner whatever. 

Sec. 55. Where the action is brought to recover any particular piece of 
property, lying partly in one county and partly in another, it may be instituted 
in the district court of either of said counties. 

Sec. 56. Any widow who shall have established her right to dower, in any 
property, by means of this action, shall have her dower assigned her, in the 
following manner: 

l. The court shall appoint three reputable and disinterested commissioners, 
who, after having been duly sworn to the honest, faithful and impartial dis- 
charge of their duty, shall proceed to lay off the said dower, designating the 
same by metes and bounds. 

2. They shall make a written report of their proceedings in the premises 
to the next term of said court. 

3. Said report may then be excepted to, and the court shall have power, for 
good cause shown, to set the same aside, and direct a new commission, as before. 

4. After the report of commissioners shall have been confirmed, a writ of 
possession shall be awarded, which shall be similar in its character to that pro- 
vided for in other cases. 


FORMS OF PROCEEDINGS UNDER THIS ACT. 


The following, or other equivalent forms, shall be deemed sufficiently tech- 
nical and correct, in cases to which they apply. 


SUMMONS. 


l ss 
County. 
The United States of America to the sheriff of said county. 


You are hereby commanded to summons D. F. to appear before the district 
court of the county aforesaid, on the first day of the next term thereof, to 
answer unto A. B. in an action of right, for certain land with the appurtenances 
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(or whatever the property claimed may consist of) in said county, which the 
said A. B. claims to be his right in [533] fee simple, (or according to the fact) and 
of which he complains that the said D. F. wrongfully withholds the possession. 
Hereof fail not, and have you then and there this writ, witness, etc. 


ADVERTISEMENT.—[Sxz Sections 11 AND 12.] 


Whereas A. B. has brought his action of right in the distriet court of 
county, against D. F. for certain lands, with the appurtenances, (or whatever 
the property claimed may consist of) lying in said county, and which the said A. 
B. claims to be his right in fee simple (according to the fact:) Now this is to 
require the said D. F. to appear and plead, to said action, on or before the first 
day of the term of said court next succeeding the end of twelve weeks from the 
day of the date hereof, or that judgment, by default, will be rendered against 


him; dated this day of A. D. 18 —— [the day on which the 
advertisement was first published.] 
DECLARATION. 


County. uu 


Distriet eourt for said county, [to be dated the day on which the declaration 
was filed,] —A. B. claims against D. F. a tract of land, with the appurtenances, 
[or whatever the property claimed may consist of] lying in the county aforesaid, 
and described as follows: [state the description] and hereupon the said A .B. says, 
that he has right to the immediate possession of said property, and to the owner- 
ship thereof, in fee simple [or as the ease may be] and also to damages for its 
detention, and offers to prove that such is his right. 


G. M. Attorney for plaintiff. 


PLEA TO THE MERITS. 


County. | s 


District court for said county [to be dated the day on which the plea is filed] 
D. F. denies the right of A. B. to the tract of land, with the appurtenances, 
and damages for the detention thereof, as set forth in his declaration, or to any 
part thereof, and hereupon he prays a jury to determine the truth of this plea. 


G. W. Attorney for defendant. 


[534] WRIT OF POSSESSION. 


County. } 3 
The United States of America to the sheriff of said county. 

In pursuance of a judgment obtained by A. B. against D. F. in the district 
court of said county, you are hereby commanded to deliver to the said A. B. 
without delay, the possession of the following premises, with the appurtenances, 
to wit: [here describe the property recovered with like certainty as in a decla- 
ration.} And further, that of the goods and chattels, lands and tenements of 
the said D. F. being in your county, you cause to be made, and delivered to 
the said A. B. the sum of for his damages, costs and charges, as specified 
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in said judgment; hereof fail not, and have you this writ with a return of your 
doings thereon before said court, on the first day of the next term thereof, wit- 
ness, &c. [or the damages, costs and charges aforesaid, may be collected by a 
separate writ of fieri facias, as in ordinary judgments. | 


Approved December 29, A. D. 1838. 


CHAPTER 127. 


REPLEVIN. 
AN ACT regulating the action of replevin. 


SECTION, 


Insufficient security taken, officer li- 
[535] able. 


Right of property tried when claimed 
by & third person. 


SEcTION, 


1. Action, when, by whom and for what 12. 
purpose instituted. 


2. Not to issue without affidavit of 13. 


plaintiff. 
3. Property exempt from levy may be 14. Claimant made defendant, unless. 
replevied. 15. When property not dellvered, action 


to proceed. 
16. Government of action. 
17. Right of property tried by jury. 


18. Jury finding for defendant, damages, 
costs, etc., assessed for him. 


19. Judgment on finding by jury rela- 


4. Clerk and plaintiff liable for issuing 
writ without affidavit. 


5. Defects in affidavit how remedied. 


6. The writ, to whom directed, and its 
requirements. 


7. Power of officer as to buildings and tive to right of property or right 
enclosures. of possession, 

8. Bond and securities by plaintiff be- 90. When the jury find for the plaintiff, 
fore delivery of goods to him. costs, damages, etc. 

9. Amount of bond, how determined, 21. Additional judgment where property 
returned with writ, etc. has not been replevied; value how 

10. Remedies and liabilities of the offi- ascertained, etc. 
cers, etc, etc. 22.. Judgment against all defendants. 


When sult on bond may be com- 
menced. 


11. Bond to be executed within 24 hours 23. 
or property returned. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That where any goods and chattels are wrongfully detained, an 
action of replevin may be brought for the recovery of such property, by the 
person entitled to the immediate possession thereof, or, in his name, by any 
person duly authorized by him, for that purpose. 


Sec. 9. The writ, in this action, shall not issue without an affidavit of the 
plaintiff, his agent or attorney, shall have been filed in the office of the clerk by 
whom such writ is tq be issued, stating that such goods and chattels are wrong- 
fully detained by the defendant, that the plaintiff has a good right to the present 
possession thereof, and that they were not taken from him by writ of replevin, 
or in execution issued on any judgment against him, nor for the payment of 
any tax, fine, or amereement against the said plaintiff. 


Sec. 3. Where property shall have been taken in execution, which was ex- 
empted therefrom by law, upon affidavit filed as aforesaid, that such property 
was so exempt, a writ of replevin may issue as above provided. 
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Sec. 4. Any writ of replevin, issued without an affidavit being filed as afore- 
said, shall be quashed at the costs of the elerk who issued the same, who, as well 
as the plaintiff, shall be moreover, liable in damages to the party injured. 


Sec. 5. Such writ, however, shall not be quashed for any defect in the affi- 
davit happening by mistake, or oversight, if upon being objected to, a new affi- 
davit of the proper form and substance shall be made and filed as aforesaid. 


Sec. 6. The writ shall be directed to the sheriff (or coroner, as the case may 
be,) of the county, commanding him to cause to be replevied, [536] to the plain- 
tiff, the goods and chattels therein named, and to summon the person charged with 
their unlawful detention, to appear at the proper district court, on the first day 
of the next term thereof, to answer unto the plaintiff for such unlawful de- 
tention. 


Sec. 7. The officer executing such writ may break open any house, or other 
building, or enclosure, in which such property is concealed, in order to replevy 
the same, having first made demand of such property, and of entrance into said 
building, or enclosure, and the same-having been refused. 


Sec. 8. Before such officer shall deliver to the plaintiff any goods or chattels, 
replevied as aforesaid, a bond shall be given to the said officer, with two or 
more sufficient sureties, conditioned that the plaintiff shall appear at the return 
term of the writ, and prosecute his suit to effect, and pay all costs and damages 
that shall be awarded against him. 


Sec. 9. Such bond shall be in double the value of property replevied (which 
' value shall be ascertained by two or more disinterested persons whom the officer 
shall swear truly to appraise the same,) and shall be returned with the writ for 
the security and benefit of the defendant, and of the officer taking the same. 


Sec. 10. The remedies and liabilities of the officer taking such bond, and 
all the parties bound by, or interested in the same, shall be like those in case 
of an ordinary bail bond, and the same proceedings, as far as the nature of the 
case will admit, may in all respects be had to carry those remedies into effect. 


Sec. 11. If the plaintiff, his agent or attorney, shall refuse, or neglect, to 
execute and give bond, as aforesaid, within twenty-four hours from the taking 
of such property by virtue of said writ, the officer who shall have said property 
in possession must return the same to the defendant. 


Sec. 12. If such officer shall deliver any property, so replevied, to the plain- 
tiff, or detain the same from the defendant, without taking sufficient security as 
aforesaid, he shall be liable to the defendant in damages. 


Sec. 13. If the property replevied, or any part thereof, be claimed by some 
third person, the right of property shall be tried in the same manner as where 
property may have been thus claimed, after having been taken in execution. 

Sec. 14. Such claimant shall, in all cases, on motion, be made a defendant 
in the action, unless he will disclaim, or the plaintiff relinquish the right to 
said property. 

[537] Sec. 15. If the property replevied, as aforesaid, in any case, be not deliv- 
ered to the said plaintiff, he may, nevertheless, proceed in the action for the re- 
covery of said property, or the value thereof. 

Sec. 16. The proceedings in an action of replevin shall, as far as practieable, 
be subject to the same usages and rules of practice as in ordinary personal ac- 
tions, except as otherwise provided by law, or by the rules of court. 

Sec. 17. If the plaintiff shall discontinue his suit, or become non-suit, or 
judgment be rendered against him on demurrer, or he shall otherwise fail to 
prosecute his suit to final judgment, the court, on application of the defendant, 
or his attorney, shall empanel a jury to inquire into the right of property and 
right of possession of the defendant, to the goods and chattels in controversy. 
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Sec. 18. If such jury find that said goods and chattels were the property of 
the defendant, or that he was entitled to the possession thereof, at the com- 
mencement of the action, they shall assess damages for the defendant, as may 
be right and proper, for which, togethér with costs of suit, the court shall ren- 
der judgment against the plaintiff. 

Sec. 19. In all cases, upon issue joined where the jury shall find for the 
defendant, they shall also find whether he had the right of property, or right 
of possession in said goods and chattels, and if they find either in his favor, 
they shall assess the damages of the defendant, on whieh judgment shall be 
rendered as declared in the preceding section. 

Sec. 20. Where the jury find for the plaintiff on an issue joined, or on 
inquiry of damages, they shall assess adequate damages to the plaintiff for 
the illegal detention of the property, for which, and the costs of suit, the court 
shall render judgment. 

Sec. 21. In such case, if said property shall not have been replevied and de- 
livered to the plaintiff, he shall, in addition to the judgment authorized by the 
preceding section, be entitled to a further judgment, that such goods and chattels 
be replevied and delivered to him, without delay or in default thereof, that he 
recover the value of said property, as the same shall have been assessed by the 
jury who gave the verdict in the case, the requirements of the writ of execu- 
tion shall be regulated accordingly. 

. Sec. 22. The judgment for the plaintiff shall be against all those defend- 
ants who have been guilty of wrongfully detaining the property or interposing a 
claim thereto, as aforesaid. 

Sec. 23. No suit shall be instituted on the bond given by the plain-[538]-tiff, as 
provided in this act, nor against the offieer who took the same, until an exe- 
eution shall have issued on the judgment in favor of the defendant, in which 
it shall be returned, that sufficient property of the plaintiff cannot be found in 
the eounty, whereon to levy, and make the amount of said judgment. 


Approved January 23, A. D. 1839. 


CHAPTER 128. 


RELIGIOUS SOCIETIES. 
AN ACT relative to incorporated religious societies. 


SECTION. SECTION. 


1. Religious societies empowered to 3. Mesne process how served. 
hold certain property. 


2. May elect officers and make rules. 4. Power to repeal. Proviso. 
Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any religious society hereafter incorporated by any act 
of the legislature, shall have perpetual succession by such name as may be des- 
ignated, and by such name shall be legally capable of contracting and of prose- 
cuting and defending suits in any court; and shall have capacity to receive, 
acquire, hold, enjoy, and dispose of a house for public worship, with the land 
necessary therefor, not exceeding in quantity one acre; a burying ground for 
such society; a parsonage, not exceeding in value the sum of five thousand 
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dollars; and any other property not exceeding the annual value of one thousand 
dollars, which shall be applied to the support of public worship, and such insti- 
tutions of learning and charity as may be connected with such society, and to 
no other purpose. 

Sec. 2. That such society, when incorporated, may elect such officers, and 
make such rules, as may be necessary and expedient for its own government, 
and the management of its own affairs. 

SEC. 3. That mesne process shall be served on the corporation, by leaving 
an attested copy thereof with any one of its officers at least ten days before the 
return day thereof. 

SEC. 4. The legislature may, at any time, repeal or alter an act in-[539]-corpor- 
ating any such society : provided, that such repeal or alteration shall not affect the 
title to any real or personal estate, acquired or conveyed under its provisions. 

Approved December 22, A. D. 1840. 


CHAPTER 129. 


RELIGIOUS SOCIETIES. 


AN ACT supplemental to “an act relative to incorporated religious societies." 


SECTION. SECTION. 
1. Religious societies make out an ab- 2. Statement to be placed on record. 
stract statement of their organiza- 3. Fee of the recorder. 
tion. 4. Act in force from passage. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter, any religious society desirous of exercising the 
privileges, and enjoying the benefits of the act to which this is a supplement, 
may make out an abstract statement of their organization, containing the name 
and location of such society, the name and style of the officers in such organiza- 
tion, have the same signed by all the officers of such society, at the time of 
making out such statement, and procure the said statement to be recorded upon 
the records in the recorder’s office of the proper county. 

Sec. 2. That when such statement is placed upon record, as aforesaid, said 
society shall be entitled to all the privileges, and subject to all the restrictions 
of the act to which this is a supplement, in like manner as said society could be 
if incorporated by act of this legislative assembly. 

Sec. 3. The fee of the recorder for recording said statement, shall be one dol- 
lar. 

Sec. 4. This act to take effect and be in force from and after its passage. 

Approved February 14, A. D. 1842. 
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[540] CHAPTER 130. 
REPEAL. 
AN ACT to repeal the acts therein mentioned. 


SECTION. SECTION. 


1. Acts of Michigan and Wisconsin re- 5. Offenses committed, etc., before re- 
pealed. peal not affected. 
2. Repeal not to revive any previous 6. Prosecutions not affected by repeal. 


act. Proviso. 


3. Act respecting seals repealed. 

4. Repeals, not to affect acts done un- 
der repealed statutes, before re- 8. Acts of G. Britian not in force in 
peal. this territory. 


Repeal not to extend to laws of pri- 
vate nature. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all acts of the territory of Michigan and the territory of 
Wisconsin, which were in force in the territory of Iowa on the fourth day of 
July, in the year one thousand eight hundred and thirty-eight, are hereby re- 
pealed. 

Sec. 2. The repeal of any act by any law of this territory shall never be 
construed to revive any act previously in foree, unless such repealing act shall 
contain an express provision that any such repealed act shall be thereby re- 
vived and put in force. 

Sec. 3. That ‘‘an act respecting seals," approved January 24, 1839, is 
hereby repealed. 

Sec. 4. The repeal of any statutory provision by this act shall not affect 
any act done, or right accrued or established, or any procceding, suit or prose- 
cution, had, or commenced, previous to the time when such repeal shall take 
effect, but every such right, act, and proceeding, shall remain as valid and ef- 
fectual as if the provision so repealed had remained in full force. 

Sec. 5. No offense committed, and no penalty or forfeiture incurred previous 
to the time when any statutory provisions shall be repealed, shall be effected 
by such repeal, except that when any punishment, forfeiture or penalty, shall 
have ‘been mitigated by the laws to be in force after such repeal, such provision 
shall apply to and control any judgment to be pronounced after the repeal for 
any offense committed before that time. 

[541] Sec. 6. No proseeution for any offense, or for the recovery of any penalty 
or forfeiture, pending at the time any, statutory provision shall be repealed, 
shall be affected by such repeal, but the same shall proceed as if any such pro- 
vision had not been repealed, except that such proceedings shall be conducted 
according to the provisions of the law in force at and after the time of such 
repeal. : 

SEC. 7. The repeal of the laws of Wisconsin, as contemplated in the first 
section of this act, shall not extend to any law private in its nature, nor to any 
aet eonferring rights, privileges, or immunities upon any individual, or asso- 
eiation of individuals, or eonferring corporate powers upon any county, town, 
society, or individuals. 

Sec. 8. None of the statutes of Great Britain shall be considered as law 
of this territory. 

[Adopted by two-thirds of both branches of the legislature, and became a 
law July 30, 1840.] 
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CHAPTER 131. 


RECORDERS. 
AN ACT relating to the office of recorder of deeds. 


SECTION. SECTION. 


1. Recorders office in each organized 5. May appoint deputies, for whose acts 
county. he shall be responsible. 


6. County commissioners may fill va- 
cancies in office of recorder. 


7. Vacancies to be filled by election, 


2. Recorder to be elected biennially, to 
give bond, conditions, etc., etc. 


3. Penalty for officiating before secur- after notice, 

ity be given. 8. Time of service for persons filling 
4. To keep entry book, manner of re- vacancy. 

cording, index, receipt, etc., pro- 9. Fees of recorder. 

KIRO: 10. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be an office of recorder of deeds in each and 
every organized county in this territory, which shall be called and styled the 
recorder’s office, and said office shall be kept at the county seat of each organized 
county, and the recorder shall du-[542]-ly attend to the duties of the same; shall 
provide good large well bound books of royal or other large paper. which shall be 
paid for out of the county treasury, wherein he shall record, in a fair and legible 
hand, all deeds and conveyances which shall be brought to him for that purpose, 
according to law. 


Sec. 9. That every two years there shall be a poll opened at the annual elec- 
tion, for recorder of deeds for each organized county in this territory, and the 
election shall be conducted as other elections for county officers, and the person 
having the highest number of legal votes shall receive a certificate of election 
from the clerk of the board of commissioners; and every person so elected, shall, 
within ten days after receiving his certificate of election, take and subscribe 
an oath (or affirmation) faithfully to discharge the duties of his office; and shall, 
also, within the time aforesaid, give bond to the board of commissioners of the 
proper county, with two or more good securities, to be approved by the clerk 
of the board of commissioners, in the penal sum of five hundred dollars, con- 
ditioned for the true and faithful performance of the duties of his office, and to 
deliver up the records, papers, and effects, to his said office belonging, safe 
and undefaced, to his successor in office, and any person aggrieved by a breach 
of the condition thereof, may sustain an action thereon in any court of competent 
jurisdiction; which oath and bond shall be filed in the office of the clerk of the 
board of commissioners. 


Sec. 3. And no recorder of deeds, hereafter to be elected, as aforesaid, shall 
enter upon or officiate in his said office before he hath taken the oath and given 
the bond as above prescribed, upon pain of forfeiting the sum of one hundred 
and fifty dollars; one-half to the use of the county, and the other for the use of 
the party complaining; but no record, made by such recorder of deeds, shall be 
vacated, or so avoided as to operate against the parties to the instrument re- 
eorded, by reason of the neglect of such recorder to take the oath and give the 
bond as above mentioned. 


SEc. 4. Every reeorder of deeds shall keep a fair book, in whieh he shall 
immediately make an entry of every deed or writing bought into his office to be 
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recorded, mentioning therein the date, the parties, the place where the lands, 
tenements, hereditaments, granted or conveyed by the said deed or writing, are 
situated, dating the entry on the day on which such deed or writing was filed in 
his office, and shall record all such deeds and writings in regular succession, 
according to the priority of time of their being brought into his said office; 
and shall al-[543]-so make and keep a complete alphabetical index to each record 
book, showing the page on which each instrument is recorded, with the names 
of the parties thereto; he shall, upon being requested, give a receipt to the per- 
son bringing such deed or writing to be recorded, bearing date on the same day as 
the entry, and containing the abstract aforesaid, and it is hereby made the duty 
of each recorder of deeds to file, immediately, all deeds and papers which may be 
presented to him for record, and to note on the back of the same, the hour and 
day when the same were presented for record. 


Sec. 5. Said recorder of deeds is hereby authorized to appoint one or more 
deputies, for whose acts, however, said recorder shall be held responsible, and 
each deputy is required before entering upon the duties of his appointment, 
to take an oath (or affirmation) faithfully to discharge the duties of deputy 
recorder of deeds, which oath shall be filed in the office of the clerk of the board 
of commissioners. 

Sec. 6. In all cases when the office of recorder of deeds shall become vacant 
by death, resignation, removal or otherwise, it is hereby made the duty of the 
board of commissioners of the county in which such vacancy shall happen, to 
appoint some suitable person to fill the same, who shall, previously to entering 
upon the duties of his office, take an oath and enter into bond, as provided in 
the second section of this act. 

Sec. 7. It is hereby made the duty of the clerk of the board of commissioners 
of the county, in which any vacancy in the office of recorder of deeds may occur, 
to give notice that such vacancy will be filled by an election, which notice shall 
be given, and the election conducted in conformity to the law regulating general 
and special elections: provided, that in all cases where the recorder of any county 
shall absent himself from the county in which he is recorder, for the term of six 
months, said office shall be deemed vacant. 

Sec. 8. That the person chosen to fill such vacancy, shall serve the balance 
of the time for which his predecessor was elected, and until his successor is 
elected and qualified : provided, that no special election shall be ordered as afore- 
said unless the vacancy shall occur six months previous to any general election. 

Sec. 9. Each recorder of deeds shall be entitled to the following fees, to-wit: 
for recording all deeds, mortgages and other instruments of writing, for every 
one hundred words thereof, twelve cents; for copies of the same, when requested, 
for every one hundred words, [544] twelve cents; for every official certificate 
when requested, twenty-five cents. 

Sesc. 10. The act entitled an act relating to the office of recorder of deeds, 
etc., approved January 19, 1839, be and the same is hereby repealed. 


Approved January 23, A. D. 1843. 
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CHAPTER 132. 


REVENUE. 


BECTION. 


1. 


2. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


County commissioners to levy a tax 
for county and territorial purposes, 
and upon what. 


Tax levied for county purposes upon 
real and personal property, its 
amount, pol! tax and its amount. 


Assessor, his election, term of ser- 
vice and qualifications, bond, se- 
curity, and oath. 


Election of assessor in unorganized 
counties. 


Vacancy occasioned by death, refusal 
to serve, resignation, incompeten- 
cy, etc., to be filled by county com- 
missioners, and the duty of asses- 
Sor so appointed. " 


Assessor may appoint deputy when 
required. 


Duties of assessor, manner of per- 
forming the same, appraisers ap- 
pointed, compensation, transfer of 
lands, compensation of clerk, etc. 


Description of town lots, non-resl- 
dent lands, etc. 


Tax to be levied according to its 
cash value upon personal property, 
unsold claimed lands made per- 
sonal property; grain, etc., in cribs 
exempt. 

Persons may be sworn by assessor 
to give a true account of their 
taxable property, failing, required 
to pay assessor five dollars for ex- 
tra trouble occasioned thereby. 


Clerk of board of commissioners to 
prepare blank assessment rolls, 
their form. 


Duty of assessor discovering tracts 
of Jand overlooked by his predeces- 
sor. 

Clerk of board of commissioners to 
furnish assessor with a plat of 
township, with vacant land upon 
same designated; duty of assessor 
relative to the same, its form. 

Compensation of assessor subject to 
reduction in case of failure to per- 
form duties, 

Manner of determining amount of 
revenue for county purposes. 

Clerk to calculate the same after 
return of rolls, and certify amount 
to the county treasurer. 


25 


17. 


AN ACT to provide for assessing and collecting county and territorial revenue. 


SECTION. 


Collector to be elected annually, to 
give bond, may appoint deputies, 
etc. 


[545] 18. Duty of collector after receiving 


19. 


20. 


21. 


22. 


23. 


assessment roll from clerk of board 
of commissioners, and power. 


To pay over to treasurer of county 
monthly. 


In case of gross assessment, collector 
may receive a part, and balance of 
taxes to be a lien on remainder. 


When taxes may be collected by sale 
of chattels. 


Lands and town lots may be sold for 
taxes upon due notice being given. 


Verification of advertisement to be 
filed by assessor with clerk of 
board. 


When sale to take place after verifl- 
cation, and manner of sale. 


Certificate of purchase assignable, 
time of redemption, and its condi- 
tion. 


Duty of commissioners relative to. 
lands still unsold, delinquent list 
of collector to be examined and 
corrected. 

Taxes made a lien on lands, lots, etc. 

Lands may be offered for sale twice 
for taxes, when, and proceedings 
upon such sale. 

Collectors return, and what shall be 
set forth therein, same to be veri- 
fied, damages against collector for 
false returns, etc. 

List of delinquents to be made out 
and posted, where, and for what 
length of time. 

Power of collectors as to time and re- 
strictions as to delinquent returns. 

List of property assessed by collec- 
tor and amount of taxes collected 
thereon to be verified. 

Duty of collector on discovering 
property has been assessed twice. 
Vacancies in office of collector, oath 
securities and duties of persons 

appointed. 

Redress of persons aggrieved by such 
collector. 


Treasury orders receivable for taxes. 
Payments by collector, when, and to 
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SECTION. 


whom paid, and the adjustment of 
his accounts. 


When clerk to give him a receipt. 


SECTION. 


50. 
51. 


Certain acts repealed. 


Territorial tax to be levied by com- 
missioners and amount. 


39. Collectors fees. 52. Said tax when collected to be sub 
40. Liabilities of collectors on failing N te R a 

to pay over, suit on bond, evidence for the same to be taken by collec- 

of the amount unpaid. tor upon depositing with the coun- 
41. Collector liable to a prosecution for ty treasurer. 

failure to make return of precept, §3, Duty of territorial auditor upon re- 

or for making a false return, pro- ceiving assessment roll. 

secutor to aid commissioners in so G h b trued i 

doing, and to give advice concern. 54 This act not to be construed into a 

ing revenues. [546] relinquishment of any taxes 
42. Forfeitures and penalties for viola- Ro DECEM MEE MERIME d lec. 

tions or neglect of duty. tor for refusal or neglect to pay 
43. Bonds to whom made payable, and over. 

style of suits thereon. 55. Mandamus against clerk upon re- 
44. Penalty against any officer for with- fusal or neglect to return a copy 

holding money. of assessment roll to territorial 
45. Pedlars prohibited from selling goods auditor. 

without license, and penalty for 56. Proceedings against a collector for 

violation. refusal to pay over or account for 
46. When clerks may grant permit or taxes collected. 

special license. 57. Officers prohibited from purchasing 
47. Duty of commissioners as to such territorial warrants to pay into 

permits by clerks. treasury on account of taxes col- 
48. Penalty for selling clocks without li- lected. 

cense. 58. Repealing clause. 
49. Proceedings necessary to obtain a li- 59. Act in force from its passage, ex- 


cenge from county commissioners. 


cept certain part. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That, for the purpose of raising a revenue for county and terri- 
torial purposes, it shall be the duty of the board of county commissioners of 
each county of this territory, each year, to levy a tax, not to exceed five mills 
on the dollar, on the property of all bodies corporate or politic; all capital em- 
ployed in merchandising; all capital employed by exchange brokers; all capital 
employed by money lenders; all distilleries; and all stock in steam boats; on all 
lands, town lots, and out lots, not exempt from taxation by any law of the 
United States now in force; and on all personal property, with the exception of 
one hundred dollars worth of household furniture to eaeh house holder; and 
exeepting libraries, agrieultural implements, tools of mechanies, the property 
of all literary institutions, together with publie buildings, and all other property 
belonging to the territory; on each ferry kept by authority of law, not less than 
two, nor more than fifty dollars per annum; on each license for hawking wooden, 
brass, or any other kind of clocks, not less than one hundred nor more than 
three hundred dollars; on each license to keep a grocery, not less than twenty- 
five nor more than one hundred dollars; and no tavern or inn-keeper shall be 
permitted to retail spirituous liquors, without a grocery license. 


SEC. 2. "That the eounty eommissioners shall annually, at their regular 
session in Julv, or so soon thereafter as the assessment roll is filed, levy a per 
centage on all real and personal property, as aforesaid, sufficient, when added 
to the amount that will probably be received by the county from other sources 
of revenue, to defray the curernt expenses of such county, and to liquidate 
its debts for the year. Such per centage shall not, in any case, exceed five 
mills on the dollar as aforesaid, and the said commissioners may annually levy" m. 
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a poll tax, not to exceed fifty cents, to be paid in money or county orders, on all 
male citizens over the age of twenty-one, and under the age of fifty years. 


Sec. 3. That at the time and place of holding township elections, for [547] 
township officers, there shall be elected one assessor for each and every organized 
township, who shall be a qualified voter, whose term of office shall be one year, 
and until his successor is elected and qualified. Such assessor, so elected, shall, 
within ten days after receiving a certificate of his election, enter into bond, 
with sufficient security, to be approved by the board of township trustees, in 
the penalty of one hundred dollars, made payable to the county commissioners of 
the proper county, conditioned for the faithful performance of his duty as asses- 
sor, and also take an oath or affirmation, to be administered by the clerk of said 
township, faithfully to discharge the duties required of him by law. 


Sec. 4. That if any county in this territory be not organized into townships, 
then, in that case, there shall be one assessor elected in each election precinct, 
who shall perform all the duties described in the third section of this act, to 
whom the elerk of the board of county commissioners shall administer the nec- 
essary oath, and his bond shall be approved by the said commissioners, and 
filed with their clerk. 


Sec. 5. If any assessor, so elected under the provisions of this act, shall re- 
fuse to accept such office, or fail to comply with the two foregoing sections, the 
clerk of the board of township trustees shall, upon such failure, issue a notice 
thereof to the board of trustees of said township, which shall be served by any 
constable of said township, upon said trustees; and it shall be the duty of 
said trustees, upon receiving notice thereof, to call a meeting forthwith, and 
appoint some suitable person to fill such vacancy, which assessor, so appointed, 
shall be aualified according to the foregoing sections; and should any assessor 
die or become unable, from bodily infirmity or any other cause, to complete 
the assessment of his township or precinct, as the case may be, according 
to the provisions of this act. upon information thereof, to the clerk afore- 
said, a like summons, as above mentioned, shall be by him issued, and the 
appointment thereof made, and such last mentioned assessor shall demend 
and receive the assessment roll of his predecessor, or of the person in whose 
possession it may be found, and then he shall go on to finish the assessment, 
according to the provisions of this act; and if the roll of his predecessor cannot 
he found, the clerk of the board of county commissioners of said county shall 
make a new one. 


Sec. 6. That whenever any assessor, elected or appointed as aforesaid, shall 
deem it necessary, he may appoint a deputy assessor, to be approved of by the 
board of trustees of such township in which it may happen, and take an oath, 
or affirmation, as is prescribed in the third [548] and fourth sections of this act, 
for whose acts the assessor shall be responsible. 


Sec. 7. That immediately after the election and qualification of each asses- 
sor, he shall commence assessing all the taxable property subject to taxation 
within his township, or precinct, as the case may be, and shall deliver to the 
board of county commissioners, on or before the first Monday in July thereafter, 
a full and complete assessment roll, which roll shall set forth a precise deserip- 
tion of the land, as owned by each person therein named, which specification 
shall correspond with the plan or map of the original survey, and the number of 
acres specifically noted in a column by itself; and further, said lands and all 
town lots shall be valued at their true value, in cash, with all the improvements 
thereon, by the present assessors now elected in each county in this territory, 
with two other persons of good qualifications, to be appointed by the board of 
county commissioners of the proper county at their April term next, one in each 
county commissioners district, other than that in which the assessor lives. so 
that each part of the county may have an equal valuation of their land or lots, 
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who shall take into consideration the general improvements of the country in 
which the same may be situated, the quality of soil, its convenience to naviga- 
tion, public roads, mill privileges, and all other local advantages. Such ap- 
praisers so appointed, before entering upon their duties as such, shall take and 
subscribe an oath for the faithful performance of their duty; and when said 
appraisers are so appointed and qualified as aforesaid, it shall be their duty 
to attend with said assessor, on the second Monday in June next, at the county 
seat of said county, then and there to make said valuation as nearly equal as 
may be, which valuation, when examined and corrected by the board of county 
commissioners, shall be recorded in the clerk’s office of said board, and remain 
as a fixed value for five years, unless sooner allowed by law: provided, however, 
that it shall not prevent any person or persons who may feel aggrieved by the 
valuation put on his, her, or their land or lots, from having the matter deter- 
mined before the county commissioners any time within three months after the 
acceptance of said roll, and upon proof thereof, if said commissioners should 
think the valuation too high, they may alter the same accordingly. Said ap- 
praisers shall have, as a compensation for their services, the sum of two dollars 
per day, for every day necessarily employed, which shall be paid out of the 
county treasury as other moneys are paid: provided, that when any person or per- 
sons shall [549] sell or convey any part of a certain tract of land, or town lots, 
with improvements thereon, by deed, or otherwise, and thereby making said 
tract unequal in value by said division, it is hereby made the duty of said pur- 
chaser to have his name inserted in the assessment roll by the clerk of the board 
of commissioners, and the land so purchased shall be transferred from said 
grantor to said purchaser, and if the parties cannot agree on the value of said 
land so transferred, it shall be the duty of said clerk to decide the matter of 
difference, and fix the value thereof on each tract, so as to retain the same 
valuation on the whole tract as if it had never been divided; for which service 
the said clerk shall receive twelve and a half cents for each transfer. 


Sec. 8. That the assessor shall also give a full description of all town lots 
in his township, or precinct, as is laid down in said town plat, the number of 
lot, or part thereof, and valuation of the same, in the manner prescribed in 
the foregoing section; and all lands, or town lots, not given in by the owners 
it shall be the duty of the assessor to return the same as non-resident land, by 
such description as specified in the section preceding. 

Sec. 9. That all personal property shall be taxed according to its true value, 
in cash, to be determined by the assessor; and it shall be the duty of each asses- 
sor to value all improvements, on claimed lands unsold, as personal property, 
and charge the same to said claimants; and that all grain, in stacks or cribs, of 
corn or pork, put up for family use, and all other necessaries of like nature, 
shall be exempt from taxation: provided, that all keel and flat boats, and all 
wharf boats, shall be taxed according to their real value, in cash. 

Sec. 10. That any assessor may, at his discretion, swear any person to give 
a true account of his or her property, according £o the best of his or her knowl- 
edge and belief; and should any person or persons when so required, refuse to 
testify as aforesaid, such assessor shall ascertain the taxable property of such 
person or persons, from the best information to be derived from other sources, 
and the person or persons so refusing to testify shall pay to such assessor the 
sum of five dollars for extra trouble, which sum may be recovered as other debts, 
by motion, before any court having competent jurisdietion. 

Sec. 11. "That the clerk of the board of county commissioners, of each county 
in this territory, shall prepare blank forms for each assessor suffieient for his 
assessment, ruled in complete order, which roll shall be ready to deliver to each 
assessor on or before the fifth day of April in each year, for whieh the county 
shall pay, for paper and ruling, fifty cents per quire. Said form shall be as 
follows, viz: 


[550) SEE PLAT, SECTION 18. 


Name of Person Description ef Town|R’nge No. of Value | Total S Per'l Prop. Names of Towns | Block | Lot Value Total 

Chas. Mason E NE# 1 | 71 4 | 80 | 8.00 — |1] 800.00 | Burlington — 40 | 500.00 = 
Same WNE} 4,710. 4 | 80/] 500; — |—| — Augusta 14 | 10 50.00 — 
Same SWINE} 9 "71 4 | 40 | 8301 — i~ — Pleasant Grove; — 25 75.00 — 
Same ĮNEłNEH} 30 | 71 4 | 30 | 20] — |—| — Dodgeville 18 | 60 50.00 — 
Same SWiSWi 20 | 71 4 | 25 | 1.25 | 1251.25; —| — Yellow Springs| — 80 20.00 | 2246.75 
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[551] Sec. 12. That whenever any assessor shall discover during his assessment 
that there were any tracts of land, town lots, or any goods and chattels of any 
kind subject to taxation, that were omitted by his predecessor the preceding 
year, he shall enter the same upon his roll, and the name of the person to whom 
it belongs, if known, and the said property shall be taxed and collected as though 
it had been assessed the preceding year and paid into the county treasury. 


Sec. 13. That for future convenience it is hereby made the duty of the 
clerk of the board of county commissioners to furnish each assessor with a plat 
of his township, or precinct, as the case may be, and said plat shall contain the 
amount of all lands in his district, which plat shall set forth all the vacant lands 
in it marked thus, (vacant) and said clerk shall deliver the same to each assessor 
at the same time he received his assessment roll, and it shall be the duty of 
said assessor, when assessing the taxable lands as specified in the seventh ‘sec- 
tion of this act, to write the name of the person or persons on each tract of land 
specifieally set forth throughout, until all is assessed in his district, and the re- 
mainder return as non-resident lands. The following is a form of said plat, 
and the manner in which it should be kept: 


[552] SEE FORM —SECTION 11. 


SEC. 14. That the assessors shall be allowed, as a compensation for their 
services, the sum of two dollars per day, to be paid out of the county treasury 
of the proper county as other moneys are paid; and if afterwards it should 
appear that any of the assessors have failed to make a complete and full assess- 
ment of his township or precinct, the commissioners may deduct from his per 
diem such amount as they may deem reasonable for such failure, and if such 
assessor have received his pay for such assessment, he and his securities shall 
be liable, on their bond, for the amount of such deduction. 
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Sec. 15. That it shall be the duty of the clerk of the board of county 
eommissioners, in the first place, to ealeulate and earry out the territorial tax 
on the total amount as returned by the assessors, which rate shall be the half 
of a mill on the dollar, and it shall be the duty of said commissioners, at their 
regular session in July as before mentioned, to fix the per centage for county 
revenue, which, together with the territorial revenue, shall not exceed five 
mills on the dollar as aforesaid, and such percentage as they may fix upon shall 
be recorded, which [553] shall govern said clerk in making out the calculation for 
county revenue for county purposes. ` 


Sec. 16. That immediately after the return, acceptance, and filing of the 
assessment rolls, the clerk shall calculate and carry out the amount of taxes 
opposite to the specified property, lots, or lands, or any other property charged 
with taxes, and shall, within twenty days after filing of the same, make out 
and deliver a certified statement of the amount, as exhibited by said assessment 
rolls, to the treasurer of said county. 


Sec. 17. That there shall be elected hereafter annually, at the general elec- 
tion, one collector in each county in this territory, who shall be a qualified 
elector and shall, within sixteen days after receiving a certificate of his election, 
take an oath, to be administered by the clerk of the board of county commis- 
sioners, that he will well and truly perform the duties of his office as collector, 
and shall enter into bond, to be filed with said clerk with sufficient security, 
to be approved by the board of county commissioners, in the penalty of double 
the amount of taxes assessed in his county, conditioned for the faithful per- 
formance of the duties of his office as prescribed by law, and such collector may. 
appoint one or more deputies, who shall be sworn and have the same power to 
collect taxes as the collector himself; such collector shall be responsible for the 
acts of his deputies, and should any deputy fail to pay over any money col- 
leeted by him for county or territorial purposes, such principal collector is 
hereby authorized to proceed against him in the same summary manner as is 
provided for proceeding against collectors in like cases. 


Sec. 18. That it shall be the duty of the clerk of the board of county com- 
missioners, within twenty days after filing the assessment rolls, to make out 
two copies of the same, with the names of the owners of the property therein 
assessed, arranged in alphabetical order, under the seal of said board, and in 
the name of the territory, directed to the collector of said county, commanding 
him to collect the taxes charged in said duplicate by demanding payment of 
the persons therein charged, at the most usual place of residence, or in any other 
_place where they may be found, on or before the first Monday in April next 
ensuing; and on receiving full payment of the amount due from any person, 
he shall give a receipt in full for the amount paid, in words at full length, and 
for what year. and further shall specify the number of lands or lots so charged, 
and after once demanding payment as aforesaid, he may, at his discretion, 
advertise and appoint times when he will meet each person in their respective 
townships, or precincts, to [554] receive taxes, and at all other times, except pub- 
lie days. he or his deputy may be found at the county seat. 


Sec. 19. That as fast as the collector shall collect moneys due said county, 
he shall pay over to the eounty treasury monthly, and take his receipt therefor, 
which receipt shall be a sufficient voucher for the board of commissioners to 
cancel the amount of such assessment roll standing charged Suum sald eol- 
lector on the books of said commissioners. 


Sec. 20. "That any collector, in eases of gross assessment of taxes upon any 
tract or lot of land, upon application of any claimant or owner of any part 
thereof, either divided or undivided, to pay such part as he may be entitled to 
pay, such collector shall receive the same, provided the owner will specify by a 
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map or memorandum of the survey, and the balance of such taxes and interest 
shall be a lien on the remainder of said land. 


Sec. 21. That if the taxes are not paid to the collector on or before the first 
Monday in January, he may proceed to collect the same by distress and sale of 
the goods and chattels of the person or persons so charged, by giving ten days 
notice of such sale, the time and-place, and what property to be sold; such 
notices shall be set up in four of the most public places in the county. 


Sec. 22. That if no goods and chattels can be found, out of which to make 
the taxes, charged on lands and town lots, the collector shall give notice in some 
weekly newspaper published in his county, or if no such paper be there pub- 
lished, then in some paper published in the county nearest thereto; also by put- 
ting up four written notices in the most public places in the county, one of which 
shall be on the court house door, and it shall particularly set forth each tract 
of land or town lot, intended to be sold, at least four weeks previous to the day 
of sale, which shall take place annually on the third Monday in February, 
notifying all whom it may concern, that he will, ‘on the third Monday in Feb- 
ruary, next ensuing the date of such notice, commence selling, at the court house 
door, all and singular the lands and town lots in said county, in which the 
taxes due for the year, or years, are not paid by said day, and that such sale will 
continue from day to day, between the hours of nine o’clock in the forenoon, 
and four in the afternoon of each day, until all are offered for sale. 


Sec. 23. That the collector shall file with the clerk, the verification of the 
printer, that the advertisement above described, has been published for the 
_ length of time required by law in said newspaper. 

[955] Sec. 24. That after he has filed evidence of the publication, of the notice . 
required in the preceding section, the collector shall proceed, in pursuance 
thereof, on said third Monday in February, between the hours of nine and 
four o’clock of said day, to expose to sale each and every tract of land and 
town lot on which the taxes are not paid, by the description and number by 
which they are designated on the duplicate for the taxes and interest due 
thereon, and the cost of advertising and selling the same, or so much thereof 
as will sell for the amount due and chargeable thereon, to the highest bidder 
for ready cash ; such collector shall state at the time of such sale, in what manner 
the land shall be divided, if at all, and continue from day to day, between said 
hours, to expose the said lands and lots to sale, until all shall be duly offered. 


Sec. 25. That when any lot or tract of land, or part thereof, shall be sold 
for the non-payment of taxes and cost, the collector shall give the purchaser a 
certificate in writing, describing the same with certainty, the sum paid therefor, 
and the time when the purchaser will be entitled to a deed for such lot, or land, 
or part thereof, which certifieate may be assignable by endorsement on the 
same, which assignment shall have the same force and effect as the assignment 
of other bonds, for the conveyance of lands, and if the owner or claimant of 
the lot or tract of land described in such certificate shall not, within two years 
from the date thereof, pay the purehaser, his heirs or assigns, or to the clerk of 
the board of county commissioners of the county in which such lot or tract of 
land be situate for the use of the purchaser, his heirs or assigns, the sum men- 
tioned in said certifieate, with interest thereon, at the rate of fifty per cent. per 
annum, and the said clerk shall note the same in a book to be kept by him for 
that purpose, and redeem said lands from said purchasers, for which said clerk 
shall receive as a compensation for such redemption the sum of twenty-five 
cents, for each eighty acres, and the same for each town lot, which sum said 
claimant shall pay said clerk before redemption. The said collector or his suc- 
cessor in office, at the time such deed is demanded, shall, at the expiration of 
said two years, execute to said purchaser, his heirs or assigns, in the name of 
the territory of Iowa, a conveyance of the lot or tract of land, so sold as afore- 
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said, and described in said certificate, which conveyance shall vest in the per- 
son to whom it is given, an absolute estate in fee simple, and such conveyance, 
acknowledged and recorded, shall be good and valid in law. No sale of lands for 
taxes, nor deed made in pursuance thereof, shall be of any validity, if the tax 
for which the same is sold shall have been paid prior to such sale, and the col- 
lee-[556]-tor's receipt shall be evidence of that fact: provided, always, that when 
the lands of minors, insane persons, or persons in confinement, and femes sole, be 
sold, the same shall be redeemable within one year after such disability shall 
have been removed. 


Sec. 26. That all lands and town lots which shall not be sold, as above pro- 
vided, and the taxes charged thereon still remain unpaid, such taxes and charges 
shall bear interest from the date of the aforesaid sale, at the rate of six per 
centum per annum, until paid; and the board of commissioners, before the du- 
plieate for the succeeding year is made out, shall examine the delinquent list, 
returned by the collector, and strike from it all lands which they know to be 
forfeited or relinquished to the United States, all lands or lots which have been 
double assessed, or which the taxes have been paid on, and correct all manner 
of errors that may exist, and see that the clerk makes due return of such eor- 
reeted list of former years, which they shall annex to the new duplicate next 
after its correction, and if any remain unpaid, the same shall be collected by 
said collector of the eurrent year, as hereinbefore directed. 


Sec. 27. That taxes are hereby made a lien on the lands or town lots on 
which they may be due, in whose hands such lands or town lots may come, and 
when any goods and chattels are sold to satisfy the payment of any tax, the 
collector shall apply if to that purpose, and should there be an overplus, he 
shall refund the same to the owner. 


Src. 28. That if any collector of any county shall, at any time, unavoidably 
fail to offer for sale the delinquent lands or town lots in his county, or may 
have offered them for sale and the purchaser refuse payment, the collector 
shall have a right again to advertise and sell the same on the first Monday in 
May next thereafter, and such advertising and sale shall be governed by the 
provisions of this act, and be as legal and valid, to all intents and purposes, 
as such sales would have been if made on the third Monday in February; and 
when such collector shall have settled with the treasurer, at the proper time, 
the amount charged against him, he shall be entitled to draw on the treasury 
for the balance in his favor, on account of lands that shall not sell when offered 
by him on the day last mentioned, which account shall be made out and sworn 
to, as is provided for in this act, for his delinquent return. 


Sec. 29. That the collector in his return to the precept mentioned, shall 
state fully and distinctly the payment made by way of credit to the property 
charged on the transcript of the assessment rolls as aforesaid, the payments 
enforced by distress and sale of goods and chattels, and in like manner the sale 
of lots and tracts of land, or part thereof, and the [557] person to whom, and the 
sum for which the same were sold, also the taxes remaining unpaid, designating 
particularly the tracts or lots remaining unsold, the name of the persons delin- 
quent in the payment of other taxes, and the tax or property with which he is 
charged, and the cause of failure to enforce payment as commanded in the pre- 
cept, and such other matters as are provided by this act to be by him done, and 
the truth of such return shall be verified by affidavit of the collector, to be taken 
before the clerk of the board of commissioners; and if any individuals shall 
be injured or sustain any damage by a false return of any collector made to 
any precept under the provisions of this act, or other illegal or fraudulent act 
of such collector, such individual or individuals, upon suit to be brought against 
such collector and his securities, upon their bond, for his or their use, shall 
recover treble damages and full cost and charges. 
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SEc. 30. That it shall be the duty of the clerk of the board of commissioners 
of the several counties to make out four copies of the list of delinquents, as 
returned by the collectors of their several counties, one of which they shall put 
up in some conspicuous place in their office, and shall keep the same up for 
twelve months, and shall cause the other three to be posted up in the most 
publie places in the county, within ten days after receiving said return: pro- 
vided however, it shall be lawful for any collector to proceed, by distress and 
sale of goods and chattels, to colleet any taxes returned delinquent within twenty 
days after making such return. 


Sec. 31. That all collectors shall have power to proceed in the collection of 
taxes due them for two years, from the time at whieh they were bound to pay 
over to the county in each year, in the same manner they would have done dur- 
ing their appointment or term of office; but this provision shall not be so con- 
strued as to authorize any collector to collect taxes by him returned as delin- 
quent after receiving credit therefor. 


Sec. 32. That each and every collector is required to assess a county and ter- 
ritorial tax on all real or personal estate that may not have been assessed, and at 
the time he makes return of the precept and list of delinquents as required by 
this act, shall make out, and verify by affidavit, a list of the property by him as- 
sessed, and the taxes eolleeted thereon, and no allowanee shall be made to any 
collector on his delinquent list by the board of commissioners until he shall 
have eomplied with the foregoing requisition; and it shall be the duty of the 
clerk to publish a list of the unassessed property that has been assessed, and 
[538] taxes collected thereon by said collector, in the same manner and at the 
same time that he publishes the deHnquent list. 


Sec. 33. That when any collector discovers that any tract of land or town 
lot has been assessed more than once for the same year, he shall credit only 
the tax really due, and make return of the balance as illegally assessed; and in 
all cases where too much personal property has been through mistake charged 
by the assessor, the collector may remit the excess of tax, and report the same 
with the illegal assessment, the name of the person and property illegally as- 
sessed, and the same shall be verified by affidavit and filed with the clerk before 
it shall have any effect. . 


Sec. 34. That if any collector shall die, or become unable from bodily in- 
firmity to perform the duties of his office, the board of commissioners shall forth- 
with appoint another to fill such vaeaney, who shall take the oath of office 
before said clerk, with like penalty and condition as prescribed hereafter, and 
the said collector shall forthwith demand and receive, from the person in whose 
possession the same may be, the precept and duplieate of the assessment rolls, 
and shall immediately proceed to complete the collections, as commanded by 
said precept, and such collector shall be liable, under the provisions of this act, 
for the amount of the assessed taxes of his county, after deducting those which 
appear from the memorandums of the deceased, or the statements of the infirm 
collector, to have been collected, and the executors, administrators, heirs, and 
seeurities, shall be liable, under the provisions of this act, for the amount of 
taxes eolleeted by them severally, unless the same be paid over as herein pro- 
vided. 

Sec. 35. That any person injured by the neglect of any deceased or infirm 
eolleetor to enter eredits for taxes paid on the transcript aforesaid, shall have 
redress by action on such collector’s bond for the damages thereby sustained, 
and if any person charged with taxes on the duplieate of the deceased or infirm 
collector, and shall have no evidence of payment of said taxes, he shall produce 
the collector’s receipt of such prior collector, and his successors shall not be 
charged therewith, but shall take up such receipt and give his own in lieu 
thereof, and return the same with said receipt, and the amount shall be recov- 
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erable as before provided: provided, however, that the two foregoing sections 
be so construed as not to prevent any collector who may be disabled by bodily 
infirmity from appointing deputies under the provisions of this act. 


Sec. 36. That every collector shall receive from any person or per- [559]-sons, 
orders regularly drawn upon the treasurer of his county, in payment due said 
county. 


Sec. 37. That the collectors of each county in this territory are required, 
and it is hereby made their duty, to pay to the county treasurer of their coun- 
ties, the whole amount of taxes charged against them in said duplicate, on or 
before the first Monday in April, in each year, and if there be any deficiency 
in the amount thereof, they shall account for the same by producing to the 
board of commissioners a certified statement, to be made by the clerk, attested 
by his signature and official seal, of the amount of the delinquencies in the 
payment of taxes, specifying the name of the persons and property, or tax, 
for which he is delinquent, as appears from such collector’s return to the pre- 
cept. 

Sec. 38. That it is made the further duty of the clerk to make out such state- 
ment and certificate, and calculate the amount thereof, and if the amount of 
such certified statement of delinquencies, and the treasurer’s receipts for the 
payment aforesaid, will balance the charges on the books of the county com- 
missioners, they shall give him a receipt for the amount of such taxes. 


Sec. 39. That each collector shall be entitled to the following fees for his 
services: five per centum on all taxes by him collected, except by distress, then 
two per centum in addition, and on real estate sold, twenty-five cents for each 
certificate. 

Sec. 40. That if any collector shall fail to make settlement of the taxes 
assessed in his county, at the time required by this act, it shall be the duty of 
the board of commissioners forthwith, to charge in the account against such 
collector, five per centum damage on the amount of the balance due from such 
collector, on account of such taxes, for. such delinquency; and unless the said 
debt and damages, and the interest thereon, be paid to the treasurer of the 
county, the county commissioners shall cause suit to be commenced against 
such collector and securities, on their bond, for the debt and damages due as 
aforesaid, and the said amount shall bear interest from the day at which pay- 
ment was to be made, at the rate of twenty per centum per annum, until paid; 
and upon the trial-of any such suit, the stated account of the collector against 
whom the suit is brought, certified by the clerk of the board of county commis- 
sioners as truly transcribed from the account current against such collector 
on the book of said commissioners, authenticated by the county seal, shall be 
conclusive evidence of the amount against such collector, and his securities, 
nor shall such collector and his securities be permitted to set off, or allege in 
payment of such demand, any [560] payment or claim of credit, unless the same 
has been first presented to the board of county commissioners, and been allowed 
or rejected by them, or the same could not, by using due diligence, have been 
presented to said board of commissioners for their determination thereon, to 
be had before trial of such suit. 


Sec. 41. That if any collector shall fail to return the precept and duplicate 
as hereinbefore directed, or shall make a false return thereto, the judgment 
upon the determination of the suits which may be brought by the board of 
county commissioners against such collector and his securities, shall be for 
the full amount of the taxes for the county and territorial revenue, as contained 
in said duplicate, together with damages and costs: provided, the commissioners 
may extend the time to a day certain, to be affixed, that said collector shall make 
return without fail, conforming in all respects with the provisions of this act. 
That it shall be the duty of the district attorney to aid the commissioners in the 
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prosecution of this act when requested, and to give advice and counsel con- 
cerning the revenue. 

Sec. 42. That if any officer shall neglect or refuse to perform any of the 
duties imposed upon him by this act, he and his securities shall forfeit and 
pay to the county not less than fifty, nor more than one hundred dollars, for 
each offense, besides all damages which may be sustained by the county or any 
individual in consequence of such violation of his duty, the said penalties to be 
adjudged, within the limitation aforesaid by the court before whom the adjudi- 
cation shall be had, and to be recovered, with costs of suit, in an action to be 
brought upon the official bond of such officer. 


Sec. 43. That all bonds directed to be taken by this act shall be made pay- 
able to the board of county commissioners of the proper county, and all suits 
brought thereon shall be prosecuted in the corporate name of the board of 
county commissioners, and if brought for the use and benefit, or by the direc- 
tion of any person or persons, such suit shall be brought in the corporate name 
of the board of county commissioners, on the relation of such person or persons, 
and their several rights may be presented in the same suit on such bond, and one 
judgment entered thereon, which shall be no bar to other rights, but the board 
of county commissioners, or any other person having right thereto, may have 
the defendants to such judgment again summoned by scire facias, to show cause 
why execution should not be awarded on such judgment for the debt and dam- 
ages supposed to be due, owing or belonging to the party complaining, as often 
as such right may accrue. 

[561] Sec. 44. That any officer withholding the payment of any moneys, be- 
longing to the county or territory, after the same shall be demanded or become 
due, shall be liable to pay five per centum in damages, and twenty per centum in- 
terest, per annum, from the date of such defaleation, to be recovered of such 
officer and his securities, or either of them, by action as in other cases; and 
the accounts in favor of the county, in all cases of the trial against all and every 
person or persons eharged on the books of the board of eounty commissioners, 
and certified to be true by their clerk, as above provided in cases of collectors, 
and authenticated by their seal, shall be evidence in all cases of debtors of the 
eharges therein stated, to put the defendant upon his defense to the demand. 


Sec. 45. That no pedlar shall hereafter be permitted to vend, sell, or retail, 
at private sale, any goods, wares, or merchandise, without first having obtained 
a license for that purpose from the board of county commissioners of the proper 
eounty in whieh such pedlar intends to offer said goods for sale, such sum as 
the board of commissioners shall assess, not less than ten, nor more than fifty 
dollars per annum, or at the same rate for a shorter period; and if any person 
or persons shall peddle any goods, wares, or merchandise, within any county 
in this territory, without first having obtained such license, any such person 
or persons so offending shall forfeit and pay any sum not exceeding one hun- 
dred dollars, nor less than ten dollars, to be recovered by action of debt, in the 
name of the board of county commissioners of the proper county, for the use 
of said county, before any justice of the peace, or any court of record having 
jurisdiction thereof. 


Sec. 46. That in all cases, when the said board of commissioners shall not 
be in session, when applieation is about to be made for a license as aforesaid, 
it shall be lawful for the clerk of the board to grant a written permission to such 
applieant or applieants to vend, sell, and retail goods, wares, and merchandise, 
88 provided in this act, until the next meeting of the board of county commis- 
sioners to be.holden after the granting of such permit, and for one year from 
the date thereof, if the said board of commissioners, at their next meeting, 
shall, upon an examination, approve the same: provided, such applieant or ap- 
plieants, shall first pay into the county treasury, for the use aforesaid, such 
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sum as the said clerk, in his discretion shall direct, in conformity with the 
rate prescribed in the foregoing section, and as shall be usual in similar cases: 
for each of such permits or licenses, when granted, the clerk shall receive one 
dollar to be paid by such applicant. 


[562] Sec. 47. That when a permission is granted by the clerk in vacation as 
aforesaid, it shall be the duty of the board of commissioners, at their next session 
thereafter to examine such permit, and proceed forthwith to assess the tax to 
be paid in such cases, as in the case of an original application, and if the tax 
thus assessed correspond with the amount fixed by the clerk as aforesaid, they 
shall cause a license to be issued to the applicant or applicants for the term of 
one year, or a less time, commencing with the date of the permission, and if a 
greater sum be assessed than that affixed by the clerk, the applicant, or appli- 
cants, shall forthwith be required to pay over the residue to the county treas- 
urer, under the penalty of forfeiting the amount already paid, and of having 
his, her, or their permit revoked, but if a less sum be assessed, it shall be the 
duty of the board of county commissioners to order a warrant to be drawn on 
the treasurer, in favor of such person, for the overplus, payable out of any 
money in the county treasury not otherwise appropriated. 


Sec. 48. That if any person shall peddle, or hawk, or in any other manner 
dispose of clocks, without being duly authorized by a license or a permit, such 
person, for every such offense, shall forfeit and pay any sum not exceeding one 
hundred dollars, nor less than ten dollars, to be recovered by action of debt, in 
the name of the board of county commissioners, sheriffs, coroners, justices of 
the peace, and clerks of the several courts in this territory; and it shall be 
lawful for any other person, in case of their neglect, to cause all such offenders 
to be brought to justice. 


Sec. 49. That no person or persons applying for a license or permit, shall 
be entitled to the same until he, she, or they shall file with the clerk of the 
board of county commissioners, a receipt from the county treasurer for the 
amount ordered to be paid by such applicant or applicants, agreeable to the 
provisions of this act, and such receipt shall be charged in the account against 
said treasurer on the books of said commissioners. 


Sec. 50. That an act providing for assessing and collecting county revenue, 
approved January 24, 1839; and an act to amend the same, approved January 
14, 1840; and an act providing for the same, approved January 15, 1841; and 
all other acts contravening this act, be and the same are hereby repealed. 


Sec. 51. And be tt further enacted, That it shall be the duty of the county 
commissioners of each and every organized county in this territory, when they 
levy the county tax, to levy, in addition thereto, a [563] tax of one quarter mill 
per cent. on all taxable property within this territory, for territorial purposes, 
which shall be collected in the same manner, and at the same time that the 
county tax is collected, and by the same collector. 


Sec. 52. That when said tax is collected, it is hereby made the duty of the 
collectors of said tax to pay the same into the county treasury of his county, 
there to remain subject to the order of the territorial treasurer; and it is hereby 
made the duty of the said collectors to take duplicate receipts for the same, 
one of which they shall transmit by mail, or other safe conveyance, to the ter- 
ritorial treasurer, and the other they shall keep as a voucher for their own 
safety. 


Sec 53. That it shall be the duty of the auditor of public accounts, so soon 
as he shall have received a copy of the assessment roll from the clerk of the 
board of county commissioners of any county in this territory, to open an 
account with the collector of such county, in which he shall charge such col- 
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leetor with the amount of territorial tax whieh shall appear, from the said 
eopy of the assessment roll, to have been assessed in such county. 


Sec. 54. That nothing in this act shall be so construed as to relinquish to 
any of the counties in this territory, any portion of the tax heretofore assessed 
in said counties, for territorial purposes, by any law or laws heretofore in force 
on that subject. And if any collector, county treasurer, or other officer in this 
territory, who shall have heretofore received any part of the territorial revenue, 
and shall have neglected or failed to account for, or pay over the same, accord- 
ing to the laws heretofore passed, it shall be the duty of the auditor and prose- 
euting attorney of the proper district to proceed against such officer, and his 
securities, in like manner as provided in sectien fifty-five for proceeding against 
delinquent collectors and their securities. 


Sec. 55. That whenever the clerk of the board of county commissioners of 
any county in this territory shall neglect or refuse to transmit to the auditor 
of publie aecounts a eopy of the assessment roll, as direeted in section eighteen, 
it shall be the duty of the auditor (before the next term of the district court 
to be held in and for such county) to give notice to the prosecuting attorney 
of the judicial district in which such county may be situated, of such neglect or 
refusal, and it shall be the duty of such prosecuting attorney to apply to the 
said district court, on the first day of the next term thereof, for a writ of man- 
damus, under the seal of said court, directing such clerk forthwith to transmit 
such copy to the auditor as aforesaid, or show cause, by the [564] fourth day of 
the same term of such court, why he has failed to do so according [to] the pro- 
visions of this act; and if it shall appear that such failure has been occasioned 
by carelessness or wilful negligence, the costs of such proceedings shall be taxed 
against such collector, together with a fee of five dollars for the prosecuting 
attorney. 


Sec. 56. If the collector of any county in this territory shall neglect or re- 
fuse to account for, and pay over to the territorial treasurer, on or before the 
first day of June, in each and every year, any or all of the taxes with which 
he shall stand charged by the auditor, it shall be the duty of the auditor forth- 
with to give notice thereof to the prosecuting attorney of the district in which 
such county may be situated, and it shall be the duty of such prosecuting at- 
torney to commence suit immediately against such collector, and his sureties, ` 
upon his official bond, and the certificate of the territorial treasurer, counter- 
signed by the auditor, shall be sufficient evidence to put such collector, and his 
securities, upon the proof of such settlement and payment. And whenever 
judgment shall be rendered against such collector and his securities, by virtue 
of the provisions of this section, the damages assessed shall be for the amount 
found to be dué and unaccounted for by such collector, together with twenty 
per cent interest thereon, from the time such payment should have been made 
until such judgment shall be satisfied. And the said prosecuting attorney shall 
be entitled to ten per cent on the amount of such damages and interest, to be 
paid out of the proceeds thereof, as a compensation for his services: provided, 
that in all cases when persons, against whom territorial taxes have been as- 
sessed, shall have become insolvent, or shall have removed out of the county 
before the said taxes could, by due diligence, have been collected from them, 
it shall be the duty of the collector to make out a list of such delinquents, to- 
gether with the amount of territorial tax assessed to each, which shall be verified 
by the affidavit of such collector, and filed with the auditor, whose duty it shall 
be to credit such collector by the amount of such delinquent list. 


Sec. 57. That no collector, county treasurer, or other officer, authorized to 
collect or receive any part of the territorial revenue by virtue of this act, or 
any act heretofore passed for the collection and receiving of the territorial rev- 
enue, shall hereafter be allowed to purchase any warrant issued by the auditor, 
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or any draft heretofore issued by the territorial treasurer upon any county 
treasurer in this territory, with a view of paying the same into the territorial 
treasury in lieu of money collected or received on account of the territory. And 
itis [565] hereby made the duty of the territorial treasurer to refuse to receive 
from any officer, authorized to collect or receive any part of the territorial 
revenue, any warrant, draft, or other evidence of debt against the territory, 
hereafter purchased by such offieer and offered by him in payment to the ter- 
ritorial treasurer in lieu of money colleeted or received on account of the ter- 
ritory. 

Sec. 58. That an act to provide for a territorial revenue, approved January 
25, 1839, also an aet to levy a territorial tax, approved, January 15, 1841, be 
and the same are hereby repealed. 


Sec. 59. "That this act shall take effect from and after its passage, except 
so much thereof as relates to the election of assessors in each township or 
precinct, which shall take effect from and after the first day of April, in the 
vear of our Lord one thousand eight hundred and forty-four. 


Approved February 18, A. D. 1843. 


CHAPTER 133. 


SECURITIES. 
AN ACT concerning debtors and their securities. 


SECTION. SECTION. 


1. Security when apprehensive that 4. Proceedings when principal obligor 
principal will become insolvent, becomes insolvent. 


eA reguire Creditor: to pùt: his 5. Sureties suffering judgment by de- 


2. To whòm provisions of this act ex- fault. 
tend, and to whom it shall not. 6. Special bail of judgment debtor. 

3. Security to have judgment for the 7. Notice to be given to person upon 
sum paid, with interests and costs. whom judgment is to operate. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Secrion 1. That when any person bound as security by bond, bill, note or 
otherwise, for the payment of money, or performance of a contract, shall ap- 
prehend that the principal debtor for whom he is bound, is likely to become in- 
solvent, or migrate from this territory, without previously satisfying or dis- 
charging such debts due, demand, [566] or obligation, so that it will become im- 
possible, or difficult, for such security, after paying, satisfying, or discharging 
such debts due or demand, to recover the value thereof from such principal debtor, 
it shall be lawful for such security, if action shall have accrued on any such 
contracts as aforesaid, to require by notice, in writing, his creditor forthwith 
to put the bond, bill, note, or other contracts by which he is bound as aforesaid, 
in suit, who shall, within twenty days, commence an action and proceed with 
due diligence to judgment and execution thereon, and if such creditor shall 
fail or neglect to proceed as aforesaid, the said surety shall be discharged from 
the performance of said contract. 


Sec. 2. That the provisions of this act shall be extended to the heir, executor, 
or administrator of any deceased security against the creditor or his assignee, 


400 SECURITIES 


executor, or administrator, upon his compliance with the first section of this 
act; but nothing herein contained shall be construed to extend to the official 
bonds of public officers, guardians, executors, administrators, or bonds with 
collateral conditions. 

Sec. 3. That when any security, his heirs, executors, or administrators, pays 
or discharges the debt or contract, of his principal, or part thereof, upon judg- 
ments rendered against him, he shall have judgment to recover the value or 
amount so paid or discharged, together with the interest and costs, upon motion, ' 
in the court where such judgment may have been rendered against such se- 
curity, his heirs, executors, or administrators, of such principal debtor, his 
heirs, executors, or administrators. 

SEC. 4. That in ease when there are two or more securities to any bond, bill, 
note, or contract, and one or more of such sureties are subjected, by judgment 
of any court, to the payment of the debt or damage by default of the principal 
obligor, and such obligor be insolvent so that the amount or value thereof cannot 
be recovered of him, the eourt, before whom sueh judgment may be rendered, 
shall upon motion of such surety or sureties, grant judgment that they recover 
against all and every other co-sureties, their heirs, executors, and administrators, 
for their each and of their respective shares and proportions of the amount or 
value of such judgment with damages and costs. 

Sec. 5. That no surety, his heir, executor or administrator, shall be suffered 
to confess, or suffer judgment by default so as to distress his principal, if such 
prineipal will enter himself defendant to such suit, and tender to such surety, 
or his legal representatives aforesaid, [567] good collateral security, to be ap- 
proved by the court before whom such suit is depending. 

Sec. 6. That when the special bail of any judgment debtor shall be indemni- 
fied by the payment of such judgment, or part thereof, it shall be lawful for 
such bail, his executor, administrator, or heir, to recover the amount of such 
payment, with interest and costs, upon motion in the same court where judgment 
was rendered against such bail, or his legal representatives, of the said debtor, 
his heirs, executors, or administrators. 

SEC. 7. That in all proceedings, by motion, under this act, ten days’ notice 
of such motion shall be given to the person against whom such judgment is to 

. operate. 
Approved December 25, A. D. 1838. 


CHAPTER 134. 


SECURITIES. 


AN ACT for the relief of securities of persons charged with criminal offenses. 


Srcrion 1— When securities may surrender their principal. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That in all cases of surety for the appearance of persons charged 
with criminal offenses before any court, the security or securities of such person 
may, at any time before judgment is rendered upon the ` scire facias to show 
cause why execution should not issue, seize and surrender their principal to the 
sheriff of the county wherein the recognizance shall be taken; and it shall be 
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the duty of such sheriff, on such surrender, and on the delivery to him of a cer- 
tified copy of the recognizance by which such security or securities are bound, 
to take such person into custody, and by writing acknowledge the surrender 
aforesaid, and thereupon the said security or securities shall be acquitted and 
discharged of such recognizance. 


Approved January 3, A. D. 1839. 


[568] CHAPTER 135. 


SECURITIES. 


AN ACT for the relief of securities of public officers in certain cases. 


SECTION. 

1. Securities of sheriffs or other county 
officers, when apprehensive, may 
be discharged by court, upon peti- 
tion to that effect. 

2. Securities of executors and admini- 
strators may, by petition to judge 
of probate court, be discharged, 


SECTION. 


3. New bond being given, old securities 
discharged from further Hability 
on their bond. 


4. Officer failing or refusing to give 
new bond, his office to be consid- 
ered vacated. 


according to first section. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SecTion 1. That in case the securities, or either of them of any sheriff, 
coroner, treasurer, or any other county officer, or constable, shall conceive him- 
self, or themselves in danger of suffering by being such security, and shall 
petition the district court for relief in the premises, the said court shall have full 
power to order that the said officers shall give bond, and other good and suffi- 
cient security, for the faithful discharge of the duties of his office, on its being 
made known to the court that twenty days’ previous notice was given of such 
intended petition, which bond shall be in a penalty not less than the first, and 
conditioned according to law. 


Sec. 2. That if the securities, or any of them, of any executor or adminis- 
trator, or any other person having charge of the settlement of the estate of any 
deceased person, or of any guardian having charge of the estate of minor heirs, 
in this territory, shall conceive himself or themselves in danger of suffering by 
being such security, and shall file a petition with the judge of probate of the 
proper county for relief in the premises, the said judge of probate shall have 
the same power as is conferred by the first section of this bill upon the district 
courts, and shall be governed in all respects, according to the provisions of said 
section relative to the officers therein named. 

Sec. 3. That on the giving a new bond and other security as aforesaid, the 
former security or securities shall be discharged from further [569] liability on 
their bond, as to the performance of all official duties after the giving of such 
new bond. 

Sec. 4. That if any such officer shall fail or refuse to comply with such order, 
to give other bond and security as aforesaid, the office shall become vacated, 
and thereafter filled as by law is now directed. 


Approved February 15, A. D. 1848. 
26 
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CHAPTER 136. 


STEAM BOATS, 


AN ACT to prevent disasters on steam boats, navigating the waters within the juris- 
diction of the territory of Iowa. 


SECTION. SECTION. 
1. Duty of masters as regards officers, 9. Duty of masters in landing passen- 
crew, boilers, ʻete., etc. gers. 
2. Regulation relative to passing of 


boats in ascending and descending. 10. Penalties for violation of preceding 


ection. 
3. Management of boats meeting in š 
night time, or in narrow channel. 11. Gunpowder as freight, how and 
4. Duty of passengers in the observance where to be stowed, penalty for 
of rules failure or neglect to comply here- 
` ith. 
5. Responsibilities of masters and own- T 
ers. 12. Duty of passengers as to gunpowder. 
6. Officers guilty of manslaughter if loss 13. This act to be printed and put up in 
of life ensue from negligence. boats, and penalty for neglect. 
7. Racing prohibited, and accountabll- 14. Where suit may be brought under 
ity thus incurred. this act. 


8. Loss of life occasioned by racing, 
and penalty incurred. 


15. When to take effect. 
Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SECTION 1. That it shall be the duty of the owners of steam boats, navigating 
on the rivers and lakes within the jurisdiction of this territory, to have a com- 
petent master, officers, and crew on board, and to have a substantial and suffi- 
eient engine, boiler, or boilers, and to have the same, at all times, in good and 
safe order and eondition, and have the vessel supplied with all necessary boats, 
tackle and furniture, and in every respect seaworthy. 

[570] Sec. 2. In ascending and descending navigation, the said boats shall 
conform to the following regulations: the descending boat shall keep the shore, or 
bar, she may be on, until the ascending boat passes, and, when both boats are 
running, the descending boat shall keep the middle of the channel, or in the 
deepest water, and, in all cases, when it is practicable, leave room for the ascend- 
ing boat to pass on either side. 

Sec. 3. When two boats meet in a contracted part of the river, or in any 
narrow, or intricate channel, both boats shall stop their engines, or work them 
very slow until they pass each other, and in the night time the descending 
boat shall not take any of the small chutes, but shall keep the main channel, in 
order to avoid the ascending boats. 

Sec. 4. It shall be the duty of the masters, and officers of all steam boats, 
to keep their vessels, at all times, well and steady trimmed, and particularly in 
eoming to and departing from shore, and for that purpose the passengers and 
all others on board the boat shall strietly obey the directions of the master, or 
officers on watch, and keep the place, or position, they may be directed, and 
under such pecuniary fine, or penalties, as the rules and regulations of the boat, 
in that behalf, shall impose, which rules and regulations shall be constantly 
kept up, in at least five conspicuous and different parts of the boat. 

Sec. 5. The master, and owners, shall be severally and jointly responsible 
for all damages which any person may sustain by the neglect, or refusal to com- 
ply with the requisitions of the foregoing section. 
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Sec. 6. If any loss of life shall ensue, from any neglect, or refusal on the 
part of the officers, the officers on watch and conducting the boat at the time, 
shall be deemed guilty of the crime of manslaughter, and upon conviction 
thereof, shall be punished accordingly. 


Sec. 7. It shall not be lawful for steam boats to run races, for the trial of 
speed, or for any other purpose, and the owner and officers, severally and jointly, 
shall be liable and responsible for all damages which any one may sustain, 
from any accident, or casualty, which may happen during said race. 


Sec. 8. And, moreover, in case of loss of life, or lives in consequence of said 
racing, the master of the boat, or person, or persons, having command thereof 
for the time being, shall be deemed guilty of a high crime and misdemeanor, 
and on conviction thereof, shall be fined in any sum not exceeding five thousand 
dollars, nor less than five hundred dollars, or imprisoned for any time not ex- 
ceeding ten years. ` 


Sec. 9. That, in landing passengers from steamboats, the master shall cause 
the vessel to be brought to shore whenever practicable and [571] convenient, and 
especially when females, or children, are to be landed; and whenever impractic- 
able, or decidedly inconvenient so to do, may land the passengers in good, suffi- 
cient, and comfortable boats, to be at all times kept for that purpose, and man- 
aged by a sufficient number of civil, competent and careful men, and during the 
time of disembarking from the steam boat, into the small boat, and of leaving 
the vessel, the engine shall be stopped, and the speed of the vessel checked. 


Sec. 10. Any neglect or refusal to comply with any of the requirements 
of the preceding section, shall subject the owners and masters of the boat to 
the payment of all damages that may result to any person, or persons, from 
such neglect, or refusal; and, in the event of loss of life thereby, the master, 
or officer, in command of the boat for the time being, shall be deemed guilty 
of a high misdemeanor, and be punished as is provided for in the eighth section 
of this act. 


Sec. 11. It shall be the duty of the master, and officers, of any steam boat, 
carrying gunpowder, as freight, to store the same in the safest part of the vessel, 
and separate and apart from articles liable to spontaneous combustion, and 
where, in discharging the cargo, it will not be necessary to carry any lighted 
lamp, torch, or candle, and the master and officers failing to comply with the 
provisions of this section, shall forfeit one hundred dollars each, for every time 
the same shall be so neglected, which may be recovered by action of debt, the 
one-half to the person who shall sue for the same, and the other half to the 
use of the county, and shall, moreover, be liable for all damages which may 
happen to any person by reason of such neglect or failure. 


Sec. 12. It shall not be lawful for any person or persons to put, or keep, 
any gunpowder on any steam boat, without first giving the master, or officers, 
notice thereof, and any person or persons, so offending, shall be liable to pay 
the sum of one hundred dollars, to and for the use of any person who may sue 
for the same, in an action of debt, before any court having jurisdiction thereof, 
and, moreover. the person or persons so offending shall be liable for all damages, 
which may happen to any person thereby. 


Sec. 18. Copies of this act shall be printed and put up in frames, and kept 
publicly placed in the cabin, and steerage of each steam boat navigating the 
rivers or lakes within the jurisdiction of this territory, and a failure to comply 
with these provisions, shall subject the master and owners to a penalty of one 
hundred dollars for each day the same shall be omitted, to be recovered in an 
action of debt, before any tribunal having jurisdiction thereof; one-half to the 
use of the county in [572] which the suit shall be brought, and the other to the use 
of the person, who may sue for the same. 
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Sec. 14. Any complaint, suit, or indictment, under this act, may be com- 
menced, found, and maintained, in any county along or through which said 
steam boat on her trip, usually passes. 

Sec. 15. This act to take effect from and after its passage. 

Approved January 4, A. D. 1839. 


CHAPTER 137. 


CONSTRUCTION OF STATUTES. 


AN ACT concerning the construction of statutes. 


SECTION. SECTION. 
1. Laws to be promulgated by printing. 6th. Inhabitant. 
2. Acts of incorporation to be consid- ith. Insane person, who included 
ered public. by the term. 
3. Statutes to take effect at the same 8th, Issue, who it includes. 


time throughout the territory. 


4. Time of taking effect of statutes 
when the time is not specified. 


5. Rules for the construction of stat- 


9th. Lands, what is included. 
10th. Month and year. 
11th. Oath and affirmation. 


utes: 12th. Person. 
1st. Manner of construing words and 13th. Seal. 
statutes. 14th. State. 
2nd. Number, words and things. 15th. Town. 
3rd. Joint authority. 16th. Will. 
4th. Meaning of grantor and grantee. 17th. Written. . Proviso with regard 
5th. Highway. to written signatures. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That all laws shall be promulgated by being printed and pub- 
lished under the authority of the governor and legislative assembly in such 
manner as they shall direct. 

Sec. 2. All acts of incorporation shall be deemed public acts and as such 
may be declared on, and given in evidence, without specially pleading the 
same. 

Sec. 3. Every statute shall take effect at the same time throughout the ter- 
ritory. 

[573] Sec. 4. Every statute, which does not expressly prescribe the time when 
it shall go into operation, shall take effect on the thirtieth day next after the day 
on which it shall have been approved by the governor, or otherwise passed and 
approved conformably to the provisions of the constitution. 

Sec. 5. In the construction of all statutes the following rules shall be ob- 
served, unless such construction would be inconsistent with the manifest intent 
of the legislature, or repugnant to the context of the same statute; that is to 
say— 

1. All words and phrases shall be construed and understood according to 
the connection and approved usage of the language, but technical words and 
phrases and such others as may have acquired a peculiar and appropriate mean- 
ing in the law shall be construed and understood according to such peculiar and 
appropriate meaning. 
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2. Every word importing the singular number only, may extend and be 
applied to several persons or things as well as to one person or thing, and 
every word importing the plural number.only, may extend and be applied 
to one person or thing, as well as to several persons or things, and every word 
importing the masculine gender only, may extend and be applied to females 
as well as males. 

3. All words purporting to give a joint authority to three or more publie 
officers, or other persons, shall be construed as giving such authority to a 
majority of such officers, or other persons unless it shall be otherwise expressly 
declared in the law giving the authority. 

4. The word ‘‘grantor’’ may be construed as including every person from 
or by whom, any freehold estate or interest passes in or by any deed, and the 
word ‘‘grantee’’ as including every person to whom any such estate, or interest, 
passes in like manner. 

5. The word ‘‘highway’’ may be construed to include county bridges, and 
it shall be equivalent to the words ‘‘county way,’’ ‘‘county road,’’ ‘‘common 
road'' and ''territorial road.” 

6. The word ''inhabitant'" may be construed to mean a resident in any 
eity or town. 

7. The words ‘‘insane person’’ shall be construed to include every idiot, 
non-compus, lunatic and distracted person. 

8. The word ‘‘issue,’’ as applied to the descent of estates shall be con- 
strued to include all the lawful lineal descendants of the ancestor. 

9. The words ''land," or ‘‘lands,’’ and the words ‘‘real es-[574]-tate,’’ shall 
be construed to include lands, tenements and hereditaments and all rights thereto, 
and interest therein. 

10. The word ‘‘month”’ shall be construed to mean a calendar month, unless 
otherwise expressed, and the word ‘‘year’’ alone shall be equivalent to the ex- 
pression ‘‘year of our Lord.’’ 

11. The word ‘‘oath’’ shall be construed to include affirmations in all cases, 
where, by law, an affirmation may be substituted for an oath; and in like cases 
the word ‘‘sworn’’ shall be construed to include the word ‘‘affirm.’’ 

12. The word ‘‘person’’ may extend and be applied to bodies politic and 
corporate as well as to individuals. 

13. In all cases, in which the seal of any court, or public office, shall be re- 
quired by law to be affixed to any paper issuing from such court, or office, the 
word ‘‘seal’’ shall be construed to include an impression of such official seal 
made upon the paper alone, as well as an impression made by means of a wafer 
or of wax affixed thereto. 

14. The word ''state," when applied to the different parts of the United 
States, shall be construed to extend to, and include the District of Columbia, 
and the several territories so called; and the words ‘‘United States’’ shall be 
construed to include the said district and territories. 

15. The word ‘‘town’’ may be construed to include all cities and districts, 
unless such construction would be repugnant to the provisions of any act spe- 
cially relating to such cities or districts. 

16. The term ‘‘will’’ shall be construed to include codicils as well as wills. 

17. The words ‘‘written’’ and ‘‘in writing'' may be construed to include 
printing, engraving, lithography and any other mode of representing words 
and letters: provided, however, that in all cases where the written signature 
of any person is required by law it shall be the proper handwriting of such 
person, or, in case he is unable to write, his proper mark. 


Approved January 19, A. D. 1839. 
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[575] CHAPTER 138. 
AUTHENTICATION OF STATUTES. 


AN ACT relative to the authentication of statutes without the approval of the governor, 
; and for other purposes. 


SECTION. SECTION. 
1. Authentication of bill returned with- 3. Printed laws of other states evidence. 
out signature, and form. 


2. Authentication of bills not returned, 
and form. 5. Fees of secretary for copies. 


4. Copies of printed statutes evidence. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when a bill that has passed both houses of the legislative 
assembly, shall be returned by the governor without his signature, and with his 
objections therto, and upon a reconsideration shall pass both houses by a ma- 
jority of two-thirds, it shall be authenticated as having become a law by a 
certificate endorsed thereon or attached thereto, in the following form: ‘‘this 
bill having been returned by the governor with his objections thereto, and after 
reconsideration having passed both houses'by a majority of two-thirds, it has 
become a law this day of ," which, being signed by the president 
of the council and speaker of the house of representatives, shall be deemed a 
sufficient authentication thereof, and the bill shall again be presented to the 
governor, to be by him deposited with the laws in the office of the secretary of 
the territory. 

Sec. 2. That every bill which has passed both houses of the legislative as- 
sembly, and shall not be returned by the governor within three days, having 
thereby become a law, shall be authenticated by the governor, causing the fact 
to be certified thereon by the secretary of the territory, in the following form: 
“‘this bill having remained with the governor three days, (Sundays excepted) 
and the legislative assembly being in session, it has become a law this 
day of , J. C., secretary of Iowa territory.” 

Sec. 3. The printed statute books of the several states and territories of the 
United States, purporting to be printed under the authority of such state or 
territory, shall be evidence of the legislative acts of such state or territory. 

[576] Sec. 4. That copies of any act, law or resolution, contained in the 
printed statute books of the United States, or any state or territory thereof, 
purporting to be printed by authority, and which are now or may hereafter be 
deposited in the office of the secretary of this territory, or the territorial library, 
certified under the hand of said secretary, (or in his absenee, by the governor.) 
and the seal of the territory shall be admitted as evidence in any court of law 
or equity. 

Sec. 5. That the secretary shall be entitled to demand, and receive, for copies 
80 furnished, and attaching the seal thereto, twenty-five cents, for every folio 
of one hundred words, which, if required, must be paid in advance. 


Approved January 16 A. D. 1840. 
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CHAPTER 139. 


SHERIFFS. 


AN ACT for the appointment and duties of sheriffs. 


SEcTION. SECTION. 
1. Tenure and oath of office. 13. Sheriffs not to purchase at their 
2. Bond given, conditions, sum. PK sales. i oid 
14. eriffs may appoint deputies, in 

3. Same to be filed, recorded, etc. what manner, provision in case of 

4. When office of sheriff shall be deem- death, resignation or removal of 
ed vacant. sheriff and deputy. 

5. Duty of sheriff as regards the execu- 15. Expiration of sheriffs office; his pow- 
tion and return of process. „ers and duties, transfer of prison- 

6. To give certificate of writ in certain ers, papers, &c. 
cases. q 16. Executions, fee bills, tax lists, etc., 

7. Proceedings against sheriff for neg- „when to be retained. 
lect or refusal to pay over money. 17. Duty of sheriffs and jailors with re- 
Proviso. gard to prisoners, etc. 

8. Proceedings by board of commission- 18. Male and female prisoners to be kept 
ers against sheriff for a failure or in separate rooms, penalty for vio- 
refusal to settle and pay over to ation of this provision. 
them. 19. What shall be deemed an escape. 

9. Annual settlement in April. [577] 20. Penalties on conviction of brib- 

10. Duty of sheriff in preserving the ery, for escapes. 
peace, and their powers herein. 21. Duty of sheriffs as to jails, and pro- 
11. Sheriffs to attend courts and to have i viding for security of prisoners. 
charge of court house and jail. See sections 4, 5, 6, following for 
12. Penalty for taking unlawful fees, amendments to first and second 
and how recovered. sections of this act. 


Be it enacted by the Counctl and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be appointed, and commissioned by the gov- 
ernor, by and with the consent of the legislative council, in each of the organ- 
ized counties of this territory, a sheriff, who shall hold his office for the term of 
two years, unless sooner removed, who shall, previous to entering upon the 
duties of his office, take an oath or affirmation to support the constitution of 
the United States, and, also, an oath, or affirmation, faithfully to execute the 
duties of his office. 


Sec. 2. Every sheriff, appointed and commissioned as aforesaid, on receiv- 
ing notice of his commission, shall, within thirty days thereafter, enter into 
bonds, to the United States, with good and sufficient security, to be appointed 
by the judge of the district court of his county, at the term next after the dates 
of such bond, in the penal sum of five thousand dollars, conditional for the 
faithful discharge of all the duties required, or to be required, of him by law, 
as sheriff, and shall also, at the time of giving such bond, take and subscribe, 
before the clerk of the district court, the several oaths required by law: provided, 
that if no district court be held within the proper county, within thirty days 
after notice of such commission as aforesaid, the clerk may approve the bond 
and security. as aforesaid, which bond, in that case, shall be good and valid, 
until the end of the next succeeding district court. 


Sec. 3. The oaths, so taken. and bond given as aforesaid, shall be filed and 
recorded by the clerk of the district court, and the taking and subscribing of 
the oaths, shall be certified by him on the back of the commission, and a cer- 
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tified copy of such bond under the seal of the district court, shall be evidence in 
all courts in this territory. 


Sec. 4. If any sheriff, appointed as aforesaid, shall neglect, or refuse, to 
enter into bonds, and take the oaths above described, within the time above 
specified, or if any bond approved by the clerk, as aforesaid, shall be disap- 
proved by the judge of the district court, and such sheriff shall not, during 
the term of the court, procure such security as the judge shall approve, in all 
such cases the office shall be deemed vacant. 


[578] Sec. 5. It shall be the duty of every sheriff, when qualified as aforesaid, 
to execute and return all writs, warrants, process, orders and decrees, of every 
description, that shall, or may be legally directed and delivered to him, within 
the limits of his county under pain of contempt of court, under which warrant, 
writ, process, or decree, may have issued, and for the service of such process, 
and for keeping of the peace, such sheriff may call to his aid the power of the 
county, when necessary. 

Sec. 6. Every sheriff, to whom any writ shall be delivered, in the county 
where it is to be executed, shall, if required by the person delivering the same, 
give to such person a certificate under his hand, without taking anything there- 
for, wherein the names of the parties and the day of delivering the writ shall 
be mentioned. 


Sec. 7. If any sheriff shall neglect, or refuse, to pay over any money col- 
lected by virtue of any execution, or process, to any person entitled to receive 
the same, or shall wilfully neglect his duties, to the prejudice or injury of any 
person, such person may, in the court where the bond of such sheriff is filed 
and recorded, prosecute the bond of such sheriff, and the same procedings shall 
be had thereon as in other cases of bonds for the performance of covenants, 
and after judgment had, any person injured, and who would be entitled to 
sue on said bond, may obtain a writ of enquiry of damages, on such judgment, 
and in every case where damages shall be assessed, execution shall be issued 
for the amount of such damages and costs, and collected for the use of the 
injured party, or upon the failure of any sheriff, after demand made to pay 
over any money by him collected, by virtue of any execution, or process what- 
ever, to any person entitled to receive the same, such person may proceed 
against the sheriff in a summary way, before the district court, by motion, upon 
giving to such officer three days’ notice of the application, and recover the 
amount so neglected to be paid, with twenty per cent. damages thereof, for 
such detention, and shall have execution therefor: provided, that in all such 
eases, if the sheriff shall pay, or satisfy, the amount claimed by the party prose- 
cuting, with costs, under the direction of the court before final judgment, or 
in any subsequent prosecution before inquest found, all further proceedings on 
such bond or judgment shall be stayed by the court. 


Sec. 8. If any sheriff shall fail to settle with, and pay over, to the board of 
county commissioners, according to law, any money which he may have col- 
lected or received, belonging to such county, it shall be [579] lawful for the board 
of coynty commissioners of such county, to proceed against such sheriff in a 
summary way, before the district court, by motion, upon giving such sheriff 
three days’ notice of such application, and recover the amount due such county, 
with twenty per cent. damages thereon, for such neglect, and shall have execu- 
tion therefor, or may proceed against such sheriff, and his securities, for such 
delinquency, upon his bond of office. 

Sec. 9. It shall be the duty of each and every sheriff, in this territory, to 
make a settlement with the board of county commissioners of his county, for 
the taxes and moneys by him collected, or due the county, at the April term 
of such board, annually, and as often thereafter as he shall be required by 
the board. of commissioners. 
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Sec. 10. The several sheriffs shall be conservators of the peace, in their re- 
spective counties, and to keep the same, by causing all offenders against the 
law, in their views, or within their knowledge, to enter into recognizance with 
sufficient sureties for keeping the peace, and appearing at the next term of the 
district court of the proper county, and to commit, in case of refusal, and return 
said recognizance, certified, to the said court; and it shall also be the duty of 
all sheriffs to suppress all riots, routs, affrays, fightings, and all crimes and 
breaches of the peace, and to do and perform all such other duties as are, or 
may be, required of them by law. 


Sec. 11. It shall be the duty of the sheriff of each county to attend all dis- 
trict courts, probate courts, and boards of county commissioners, in his county, 
at the terms and sessions of such courts, or boards, and he shall have the care 
and custody of the court house, and jail, and shall appoint a keeper of the jail, 
for whom he shall answer. 


Src. 12. No sheriff, or other officers, by color of their office shall directly, or 
indirectly, ask, demand, or receive, for any services or acts to be by them per- 
formed, in pursuance of any duty of their office, any greater or more fees, than 
are allowed by law, on pain of forfeiting for such offense, to the party ag- 
grieved, his treble damages, together with costs of suit; and also the sum of 
two hundred and fifty dollars, the one moiety to the county wherein the sheriff, 
or officers shall reside, and the other moiety to the party who shall sue for the 
same, to be recovered with costs of suit, in any court of record, having cogni- 
zance thereof, by action of debt. 


Sec. 13. No sheriff shall become the purchaser, nor procure any person to 
become the purchaser for him, of any property, real or personal, by him ex- 
posed to sale, by virtue of any execution, or other [580] process, and all such pur- 
chases made by any sheriff, or by any other person in his behalf, shall be abso- 
lutely null and void. 


Sec. 14. The sheriff of each county in this territory may, as soon as may 
be, after he has taken upon himself the office, by writing under his hand and 
seal, make some proper person deputy sheriff of the same eounty, who shall also 
be his deputy during the pleasure of the said sheriff, and as often as such deputy 
sheriff shall die, or be removed from his office, or move out of the county, or 
become incapable of executing the duties of his office, another shall be appointed 
in his place, in manner aforesaid, and every such deputation, or appointment, 
shall be recorded in the office of the clerk of the district court of the proper 
county; and in ease of the death of the sheriff of any county, the deputy sheriff 
of the county shall, in all things, execute the office of sheriff of the same county, 
in the name of the deceased sheriff, until another shall be appointed and com- 
missioned, and shall take upon himself the said office, and the faults and mis- 
feasances in office, of such deputy sheriff in the meantime, as well as before, 
shall be adjudged a breach of the condition of the bond and security given by 
the sheriff who appointed him; and in case there shall be no such deputy sheriff 
of any county, at the time of the death of the sheriff of such county, or if such 
deputy sheriff shall die, or remove out of the county, or become incapable of 
executing the office before another sheriff of the same county shall be ap- 
pointed and commissioned, and have taken upon himself the said office, then, 
and in every such ease, the coroner of such county shall, in all things, execute 
the office of sheriff of the same county, until a sheriff thereof shall be appointed 
and commissioned, and shall take upon himself the said office: provided, that 
nothing in this act contained shall be so construed as to prevent any sheriff 
from appointing so many deputies as he may deem proper, and further, that 
no person deputed to do a particular act only, shall be required to take the oath, 
or affirmation, to be taken by the deputies of sheriffs. 
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Sec. 15. Whenever the office of any sheriff shall have expired, it shall be 
lawful for the same person, whether reappointed or not, and his deputy or 
deputies, to continue to perform all the duties of sheriff, until his successor 
shall be commissioned and qualified as hereinbefore directed, and whenever 
any sheriff shall go out of office, and his successor in office shall be qualified as 
aforesaid, the clerk of the district court shall issue a notice in writing stating 
that has been appointed sheriff, and is qualified according to law, which 
notice shall be served by the new sheriff, and the former sheriff shall, thereupon, 
[581] transfer and deliver to the new sheriff all the writs, process, and papers be- 
longing to his office, except as hereinafter excepted, and also the possession of 
the court house, and jail of his county, and shall take from the new sheriff, a 
receipt, specifying the papers so delivered over, and the prisoners in custody, 
if any, which receipt shall be sufficient indemnity to the person taking the 
same. 


Sec. 16. Every sheriff, going out of office, at the expiration of his term, and 
having any writ of fiert facias, or fee bill, which he may have levied, but not 
collected, or any tax list, uncollected, shall be and is hereby authorized to pro- 
eeed on and collect such execution, fee bill, or tax list, in the same manner as 
if his office had not expired. 


Sec. 17. Sheriffs, and jailors, shall receive from any constable, or other officer, 
without taking anything therefor, and safely keep in prison, all felons indieted, 
or taken in the fact, who shall be taken by any constable, or other officer, and 
shall not, of their own authority, let out of prison any person in their custody, 
by virtue of any process, for any felony, or upon any condemnation, or com- 
mitted by special order of any court, or justices, upon pain of being punished by 
fine and imprisonment, and to answer the damages of the party aggrieved, if 
any be thereby aggrieved. 


Sec. 18. It shall not be lawful for any sheriff, or jailor, to confine male and 
female prisoners, who are, or shall be imprisoned, except husband and wife, in 
any jail in this territory, in the same prison room, and in ease any sheriff, or 
jailor, shall offend in the premises, he shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined, at the discretion of the court before 
whom such conviction shall be had. 


Sec. 19. All prisoners who shall be committed to any prison, shall be actually 
detained within such, until they shall be from thence discharged, by due course 
of law, and if at any time the keeper of any prison permit, or suffer any pris- 
oner committed to his custody to go, or to be at large, out of his prison, except 
by virtue of some writ of habeas corpus, or otherwise, agreeably to law, every 
such going or being out of prison, shall be adjudged, and is hereby declared, 
an escape. 


Sec. 20. If any sheriff, or any keeper of any prison, shall take any sum of 
money, reward, or gratuity whatsoever, or any security for the same, to procure, 
assist, connive at, or permit any escape of any person in his custody, and shall 
be thereof lawfully convicted, every such sheriff, or keeper, shall, for every such 
offense, forfeit the sum of two [582] hundred and ninety dollars, and liable to all 
the pains and penalties of perjury, and be forever after incapable of executing 
the said office. 


SEC. 21. That whenever the commissioners of any county in this territory, 
shall neglect or refuse to provide a sufficient jail for the confinement of prisoners, 
or where they shall fail to direct the necessary measures for the preservation 
of the prisoners when confined in jail, then, and in that case, it shall be the duty 
of the sheriff, and he is hereby authorized, with the approbation of the judge 
of the district court, to employ such means for the safe keeping of all prisoners 
committed to his custody, either by repairs to the jails, or by confinement in 
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some secure place within his county, and also, in his discretion, to provide for 
the health of the prisoners, as aforesaid. 


Approved January 21, A. D. 1839. 


Note—The following are the 4th, 5th and 6th sections of "an act providing for the 
election of sheriffs, recorders, &c.," approved, January 16th, 1840, which are amendatory 
of this act. 


Sec. 4. That in each organized county there shall be elected one sheriff, at 
the general election in the year eighteen hundred and forty, who shall hold his 
offic two years, and until his successor is elected and qualified. 


Sec. 5. That a certificate of election shall be issued to the person elected 
sheriff, in like manner as to other county officers, and the oaths required to be 
taken by him shall be endorsed on the back of said certificate. 


Sec. 6. That so much of the first section of ‘‘an act for the appointment and 
duties of sheriffs,” approved January twenty-one, eighteen hundred and thirty- 
nine, as requires them to be appointed and commissioned by the governor, is 
hereby repealed; and every sheriff shall, within thirty days after receiving his 
certificate of election, enter into bonds, etc., as required in section second of said 
act; and in section fourteen of said act, the words ‘‘appointed and commis- 
sioned,’’ shall read ‘‘elected and qualified,’’ after the next general election; 
and in section fifteen of said act, the words ‘‘commissioned’’ and ‘‘appointed,’’ 
shall read ‘‘elected.’’ 


[583] CHAPTER 140. 
COMMON SCHOOLS. 


AN ACT to establish a system of common schools. 


SEcTION. SEcTION. 
1. Notice of the formation of district to ith. To fix the time for keeping 
be given. school, and price of tuition. 
2. All voters to be notified. 14. Duration of offices. 
3. Forfeiture for neglect to serve n0- 15, Penalty against officer refusing to 
tice. serve. 


Officers chosen. 16. Duties of moderator. 
Voters. 17. Duties of assessor. 


4 
5. 
6. Failure to organize. lst. To amend transcript of assess- 
q When districts dissolved. ment roll for his district. 

8 


Special meetings. 2nd. To post up list of persons tax- 


9. Annual meetings. ed and amount of tax. 
10. Each district a body corporate. 3rd. To call meeting of the board in 
12. Suits against district. cases of complaint. 
13. Powers of district voters. . 4th. To collect taxes. 
` ist. To adjourn. 5th. To appear for his district in 
2nd. To designate site for school. any suits against same. 
3rd. To purchase game. 18. Power and duty of director. 
4th. To impose tax for expenses. lst. To record proceedings of dis- 
5th. To impose tax for the purchase trict. 
of library. 2nd. To employ teachers. 
6th. To select place for library, and 3rd. To apprize board of the insuf- 


librarian also. ficiency of tax. 
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SECTION. SECTION. 
4th. To take the census of his dis- 28. District in two townships. 
trict. 29. To examine teachers. 
5th. To furnish teachers with copy 30. May annul certificates. 
of the same. 31. To visit schools. 


6th. To provide necessaries for 32-33 
school house. y 


7th. To lay the game before board. 
8th. To give notice of district meet- 


To fill vacancies. 
34. Compensation. 


35. Forfeiture for failure or refusal to 
act. 


ing. 
9th. To report yearly to board of in. 36- Clerk and his duty. 
spectors. 1st. To attend al! meetings, etc. 
19. Duty of board of district. 2nd. To receipt and keep report. 
18t. To levy and assess tax. 3rd. To receive and answer com- 
munications. 


2nd. To equalize assessment rolls. i 
3rd. To purchase or lease a site for 4th. To transmit reports. 


school house. 37. Duties of clerk of district court. 
4th. To assign and apply moneys 38. To make report annually. 
callected. 39. Penalty for failure. 
65th. To require bond of assessor. 40. Moneys when paid. 
6th. To make annual report. 41. Treasurer of county to apply for and 
20. Board to fill vacancies. receive, 
21. District entitled to proceeds of fines. 42. To give notice to school board. 
22. Compensation of board. 43. Disposition of moneys unexpended 
23. School inspectors. by directors. 
24. Their duty 44. Clerk of county to transmit certified 
d 5 copies of the amount of money to 
Ist. To hold meetings. be disbursed in each township. 
2nd. To divide townships into dis — 45 Money to be raised in townships. 
tricts. 46. To be paid to chairman of board of 
[584] 3rd. To receive school moneys. inspectors. 
4th. To describe and number dis- 47, Moneys how paid when townships 
tricts. fail to organize. 
5th. To apportion school money. 48. Penalty against officers for failure to 
25. Chairman to give bond. deliver books, moneys, papers, etc., 
26. To make report. to successors in office. 
27. Penalty for failure. 49. Repealing clause. 


Be it enacted by the Council and House of Representatives: of the Territory 
of Iowa: 


Secrion 1. [That] whenever any school district shall be formed in any town- 
ship by the board of school inspectors, it shall be the duty of said board to 
deliver a notice in writing describing the boundaries of said district, and the 
time and place of the first meeting, to a taxable inhabitant of such district. 


Sec. 2. It shall be the duty of such inhabitant to notify every qualified voter 
of such district, either personally or by leaving a written notice at his place of 
residence, of the time and place of said meeting, at least six days before said 
meeting. 


Sec. 3. Whenever such inhabitant shall neglect or refuse to serve notice 
as required, he shall forfeit to the distriet, for the use of its library, the sum 
of ten dollars, to be recovered in an aetion of debt by the assessor, when said 
district shall be organized, before any court of competent jurisdiction. 


Sec. 4. The qualified voters, when assembled, pursuant to such previous 
notice, and also at each annual meeting, shall ehoose a moderator, director 
and assessor. 
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SEc. 5. Every white male inhabitant of the age of twenty-one [585] years, 
residing in such district, liable to pay a sehool distriet tax, shall be entitled to 
vote at any distriet meeting. 


SEC. 6. In ease the inhabitants of a district fail to organize the same or if 
any district, after formation, shall be dissolved, such notice shall be renewed 
in the manner prescribed in the first two sections of this act. 


Sec. 7. Whenever from whatever cause any district shall become destitute 
of the three officers provided for in this act, for the period of six months, or 
whenever any distriet shall neglect or refuse to hold two successive annual 
meetings, it shall be taken and held to be dissolved. 


SEC. 8. Special meetings may be ealled by the distriet board, or by any one 
of them, on the written request of three legal voters of the district, by giving 
the required previous notice; but in all such cases the object of the meeting shall 
be clearly stated in said notice. 


SEC. 9. All notices for district meetings, except such as are provided for 
in the first two sections of this act, whether annual or special, shall set forth 
the day and hour and place of meeting, and be given at least six days previous 
to such meeting, by being posted up in the most publie place in the district. 


Sec. 10. The annual meeting of each school district shall be on the first 
Monday of October. 


Sec. 11. Each school district organized under this act, shall be a body cor- 
porate by the name and style of ''sehool district number of the town- 
ship of , in the county of , and territory of Iowa,’’ and in that 
name of suing and being sued, and of holding such real and personal estate as 
is authorized to be purchased by the provisions of this act, and of selling the 
same. ‘ 


Sec. 12. Whenever any suit shall be brought against any school district, the 
process shall be by summons, a copy of which shall be left with the assessor of 
said district at least ten days previous to the return day thereof. 


Sec. 13. Whenever lawfully assembled, the qualified voters in each district 
shall have power. 


1. To adjourn from time to time as may be necessary. 


2. To designate a site for a school house, and to change the same by a vote 
of two-thirds, at any regular meeting: provided, that when no site can be 
established by said inhabitants, the inspectors of the township or townships 
shall determine where the site shall be, and said determination shall be final. 


[5861 3. To purchase or lease an appropriate site, and to build, hire or pur- 
chase a school house, and to impose such tax as shall be sufficient for the payment 
thereof: provided, that the amount of such tax shall not exceed in any one 
year the sum of five hundred dollars. 


4. To impose from time to time such tax as may be required to keep the 
School house in repair, and provide for the necessary appendanges: provided, 
that all expenses for fuel shall be a tax upon the inhabitants sending pupils 
to school in proportion to the number of pupils, and the time they shall attend 
school: and provided also, that when any district in which a school house 
shall have been built, shall, within two years thereafter, be divided, and there 
shall be a tax for a school house raised in the districts to which any portion of 
such aforesaid district shall have been attached, the remaining portion of such 
district in which the school house shall have been built, shall refund to the 
newly formed district that portion of the tax contributed by such portion of the 
district so set off. 
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5. To impose a tax sufficient for the purchase of a suitable library case, also 
a sum not exceeding ten dollars annually, for the purchase of books to be 
selected by a vote of the district by the district board, when so directed. 


6. To designate the place where the library shall be kept, and the person by 
whom it shall be kept; and the superintendent of publie instruction shall estab- 
lish the necessary rules for the regulation of the library. 

7. To determine at each annual meeting, the length of time, which shall- 
not be less than three months, the school shall be kept, and to fix the amount 
of money, in addition to its apportionment, which may be raised for the support 
of its sehool teachers the ensuing year, the sum so voted not to exeeed in any 
one year ninety dollars: provided, that in ease no sum for the support of 
schools shall be voted at the annual meeting of any distriet, the director may 
eall a special meeting for the purpose of voting such tax; at which meeting the 
distriet may, by a vote of two-thirds, vote any sum not exceeding that authorized 
to be raised at the annual meeting. 

8. To order and direct the sale of any site that may belong to the district, 
whenever the school house shall have been removed, or the sale of such other 
property and buildings as may belong to the district. 


Sec. 14. The moderator, director, and assessor shall hold their respective 
offices until the annual meeting next following their appoint-[587 ]-ment and until 
others are chosen: provided, they shall not hold their offices beyond the time 
of a second annual meeting without re-election. 


Sec. 15. Every person elected to any one of the above offices who, without 
suffieient eause, shall negleet or refuse to serve shall forfeit to the distriet for 
the use of the library the sum of ten dollars, to be recovered in an action of 
debt by the assessors before any court of competent jurisdiction. 


Sec. 16. The moderator shall have power, and it shall be his duty to preside 
at all meetings of the distriet, to sign all warrants for the collection of taxes 
and all orders for payment of moneys to be disbursed by the district, and coun- 
tersign all warrants of the director upon the township board of inspectors, for 
the moneys apportioned to the district by said board of school inspectors. 

Sec. 17. The assessor shall have power, and it shall be his duty, 

1. To obtain within thirty days of his election, a transcript of so much of 
the last assessment roll of the township or townships as relates to his district, 
and shall add to such transcript all the property of persons who may have become 
residents since the last assessment roll was made, and all the property purchased 
by non-residents since the making of said roll; said property to be rated according 
to the rule of valuation adopted in making out the township assessment roll: 
provided, that no property shall be twice assessed, and the said transcript 
together with such additions as shall be made as aforesaid, shall be the assess- 
ment roll of said distriet; and all taxes to be raised in such distriet shall be 
levied upon the taxable property thereof in proportion to such valuation. 

2. To post up whenever any tax shall have been assessed upon the property 
of his distriet, in the most frequented and central place, a list of persons taxed, 
with the amount set opposite their respective names, so far as their names shall 
be known, and also a deseription of the property of persons whose names shall 
be known, and also a description of property of persons whose names are not 
known, at least thirty days previous to the same being offered for collection. 

3. To call a meeting of the district board in ease any person shall complain 
to him, during the above named period, of being taxed beyond his due pro- 
portion, who shall examine into the ground of said complaint, and reverse, alter, 
or confirm said assessment as, in their judgment, justiee shall require; and at 
the end of the time specified, he shall certify the same upon the tax list, and 
present it to the moderator for his warrant. 
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[588] 4. It shall be the duty of the assessor to collect all taxes assessed upon 
the taxable property of his district, and pay them over on the warrant of the 
moderator, and in case any person shall neglect or refuse to pay such tax when 
called upon, it shall be the duty of the assessor to collect the same by distress 
and sale of the goods and chattels of such person whenever found in said district, 
having first published such sale for at least ten days by posting up notice 
thereof in the most public place in the district; and in the collection of taxes 
upon lands and tenements said assessor shall make returns to the county col- 
lector; and it shall be the duty of the county collector to sell the lands and 
tenements for the collection of said school tax, in the same manner as is required 
for the collection of township and county taxes. 

5. It shall also be the duty of the assessor to appear for and in behalf of 
his district, in all suits brought by or against said district, except the case pro- 
vided for in the nineteenth section of this act. 


Sec. 18. The director shall have power and it shall be his duty, 


1. To record all the proceedings of the district in a book to be kept for that 
purpose, and preserve copies of all reports made to the board of school inspectors. 


2. To employ by and with the advice and consent of the moderator and 
assessor, or either of them, qualified teachers, and pay them by draft upon the 
township board of inspectors, said draft not to exceed the amount due said 
district on account of the apportionment of the board of school inspectors. 


5. Whenever the apportionment shall not be sufficient to pay for the services 
of any such teachers, it shall be the duty of the director to call a meeting of 
the district board for the purpose of levying the balance upon the taxable 
property of the district, the amount so levied not to exceed the sum voted by 
the district at its annual meeting; and in case said sum so voted, together with 
the apportionment, shall be found insufficient the deficit shall be assessed upon 
the parents or guardians of the children in proportion to the length of time they 
shall severally have attended school during the term or terms when such defic- 
lency shall have arisen. 

4. Within ten days of the time of the annual meeting, the director shall 
take the census of his district by registering the names of all belonging to it 
between the ages of five and twenty-one years inclusive. 

5. A copy of this list he shall give to each and every teacher employed 
within the district, and require every such teacher carefully [589] to note the 
time of attendance of each and every scholar, and to make a return of the same 
to the director. 

6. It shall be the duty of the director to provide the necessary appendages 
for the school house, and keep the same in good condition and repair during 
the time of school, and an accurate account of all the expenses incurred. 

7. He shall present said account to the district board to be assessed and 
collected in the manner hereinbefore prescribed. 

8. It shall be his duty to give the prescribed notice of the annual district 
meeting, and all such special meetings as shall be called for in accordance with 
the provisions of this act. 

9. At the end of the year the school director shall report to the township 
board of inspectors at the office of the township clerk: 

1. The whole number of persons between the ages of five and twenty-one. 
The number attending school under five and over twenty-one. 

Whole number that have attended school during the year. 
Length of time a school has been kept by a qualified teacher. 
Amount of money received from the board of school inspectors. 
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Amount received for library. 

Amount of money raised in the district. 
Purposes for which it was raised, and, 
. Books used in said school. 


Sec. 19. The moderator, director, and assessor, shall constitute the district 
board, and they shall have power and it shall be their duty, 


1. To levy and assess upon the taxable property all moneys voted by the 
district, and the deficit, if any, agreeably to the third provision of the eighteenth 
section of this act, and the sums requisite for the necessary appendages and 
fuel for the school house during the continuance of any school. 


2. To equalize the assessment roll of fractional school districts formed from 
different counties, whenever, in their judgment, the assessment rolls of the 
townships out of which said district was formed shall be unequal. 


3. To purchase or lease a site as designated by the district for the school 
house in the corporate name thereof, to build, hire or purchase such school 
house out of the funds collected for that purpose, and [590] to make sale of any 
site or property of the district as directed by the inhabitants thereof, at an annual 
or special meeting. 

4. To divide the public moneys received by the district for the year in not 
more than two parts, and to assign and apply one of such portions to each term 
a school may be kept, in payment of the teachers for services for the same: 
provided, that no money shall be paid to any teacher who has not received 


a certificate as provided in the twenty-ninth section of this aet. 


5. To require of the assessor a bond to be given to the district in double 


the amount of taxes to be collected in the district, with two sufficient sureties, 
to be approved by the moderator and director, conditioned for the faithful 
appropriation of all moneys that come into his hands by virtue of his office; 
said bond to be lodged in the hands of the moderator; and in case of a non- 
fulfillment of the condition thereof, the moderator and director, or either of 
them, may cause a suit for the penalty of said bond to be commenced in the 
name of the district, before any court of competent jurisdiction. 

6. To present at each annual meeting of the district, a report setting forth 
an accurate account of all moneys received by them, or any of them, during the 
preceding year, and of the disbursement of the same, which report shall contain 
. the items of such receipts and disbursements, and such report shall be recorded 
by the director in a distinct book to be provided and kept for that purpose. 


Sec. 20. The district board shall have power to fill, by appointment, any 
vacancy that shall occur from whatever cause, and it shall be the duty of the 
board to supply such vacancy within ten days after the time of its occurrence. 


Sec. 21. Each and every district that shall comply with the fifth provision of 
the thirteenth section of this act, shall be entitled to its proportion of the clear 
proceeds of all fines collected within the several counties for any breach of the 
penal laws, and also its proportion of the equivalent for exemption from military 
duty, which fines and equivalent shall be paid over by the several officers col- 
lecting the same to the treasurers of their respective counties, to be by them 
apportioned amongst the several townships in the county according to the num- 
ber of persons between the ages of five and twenty-one years inclusive. 

Sec. 22. Each member of the district board shall receive such compensation 
for his services as shall be voted in district meetings. 

Sec. 23. There shall be chosen at each annual township meeting, [591] three 
school inspectors in the same manner as other township officers are chosen, who 
shall hold their office until others are chosen. 


Sec. 24. Said inspectors shall have power and it shall be their duty, 
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1. To meet within ten days of their election, at the office of the township 
clerk, who shall be ex-officio clerk of the board, and organize by choosing one 
of their number chairman, who shall preside at their meetings. 

2. To divide the township into such a number of districts, and to regulate 
and alter the boundaries of said school districts, as from time to time be 
necessary. 

3. To apply for and receive from the county treasurer, all moneys appro- 
priated for the primary schools, and district libraries, in their townships, and 
from the collector of the township, all moneys raised therein for the same 
purpose, as soon as the same. may be due. 

4. To describe and number the school districts of their township. 

5. To apportion the school and library money received by them, on or 
before the first day of March in each year, among the several school districts 
in their township, in proportion to the number of persons in each, between the 
ages of five and twenty-one years, as the same shall be shown by the last annual 
report of the director of each district: provided, no school money shall be 
apportioned to any district from which a report shall not have been received, 
nor to any district in which a school shall not have been kept at least three 
months during the year, immediately preceding, by a qualified teacher, except 
the first distribution: and, provided, that no library moneys shall be appor- 
tioned to any district that shall not have complied with the fifth provision of 
the thirteenth section of this act. 


Sec. 25. The chairman of the board of inspectors shall be the treasurer of 
said board, and it shall be the duty of the inspectors to require of said chairman 
a bond to be given to the township in double the amount to he received by him, 
in two sufficient securities, to be approved by the township clerk, conditioned for 
the faithful appropriation of all moneys that may come into his hands by virtue 
of his office, said bond to be lodged with the township clerk, who is hereby 
authorized, in case of the non-fulfilment of the condition of said bond, to sue 
for the penalty thereof, before any court of competent jurisdiction. 


Src. 26. On or before the twentieth day of Oetober of each year, they shall 
make out and transmit to the clerk of the district court a report, setting forth 
the whole number of districts in their township, [592] together with the several 
particulars set forth in the reports of the school directors. 


Sec. 27. If any board of school inspectors shall neglect or refuse to make 
such report, by the time set forth in the preceding section, they shall forfeit 
to the use of the sehools of their township the sum of fifty dollars, and the full 
amount of the money lost by their failure, with interest on the same, to be 
recovered in an action of debt by the township collector, before any court having 
eompetent jurisdietion of the same. 


Sec. 28. Whenever it may be necessary or convenient to form a district from 
two or more adjoining townships, the inspectors, or majority of them, from 
each of such adjoining townships, may form a distriet, regulate and alter the 
same; and the director of such distriet, so formed, shall make returns to each 
township from whieh said distriet is formed, specifying in said returns that, 
only, which belongs to said township. 


Sec. 29. It shall be the duty of the inspectors to examine annually all persons 
offering themselves as candidates for teaching primary schools, in their town-. 
ships, in regard to moral character, learning and ability to teach school, and 
if satisfied that such candidates possess the requisite qualifications, they shall 
deliver to the person so examined, a certificate signed by them, in such form 
as shall be prescribed by the superintendent of public instruction, which certi- 
ficate shall be in force one year from the date thereof. 
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Sec. 30. Whenever the inspectors shall deem it necessary, they may re- 
examine any teacher of any primary school in their township, and if found 
wanting the requisite qualifications, they may annul any certificate given to 
such teacher by giving to such person ten days written notice to that effect, 
and filing the same in the office of the clerk of their township. 


Sec. 31. It shall be the duty of the inspectors to visit all such schools in 
their township, at least twice in each year, as shall be organized according to 
law, to inquire into the condition, examine the scholars, and give such advice 
to both teachers and scholars as they shall deem proper. 


Sec. 32. In ease of the death, or removal, or disability to act of any one of 
the inspectors, the board shall fill such vacancy by appointment. 


: Sec. 33. Whenever any district board shall fail to supply any vacancy 
within the time limited in section twenty, the board of inspectors shall fill the 
same by appointment. 


[593] Sec. 34. The inspectors shall be entitled to receive, for their services, the 
sum of one dollar per day, to be audited and paid as the accounts of other town- 
ship officers are audited and paid. 


Sec. 35. Any person elected or appointed school inspector, who shall neglect 
or refuse, without sufficient cause, to serve as such, shall forfeit, to the use of 
the school fund of his township, the sum of twenty-five dollars, to be recovered 
as prescribed in the twenty-fifth section of this act. 


Sec. 36. The township clerk shall be ex-officio clerk of the board of school 
inspectors, and shall have power, and it shall be his duty, 

1. To attend all meetings of the inspectors, and to prepare, under their 
directions, all their reports, estimates and apportionments of schools moneys, 
and record the same and all their proceedings in a book to be kept for that 
purpose. 

2. To receive and keep all reports made to the inspectors from the directors 
of the several school districts, and all the books and papers belonging to the 
inspectors, and file the same in his office. 

3. To receive all such communications as may be directed to him by the 
superintendent of public instruction, and dispose of the same in the manner 
directed therein. 

4. To transmit to the clerk of the district court all such reports as may be 
made for such clerk by the inspectors, within the time limited in this act, and 
generally to do and execute all such things as belong to his office, and may be 
required of him by the inspectors. 


Sec. 37. It shall be the duty of each and every clerk of the district court, 
to receive all such communications as may be directed to him by the super- 
intendent of public instruction, and dispose of the same in the manner therein 
directed. 


Sec. 38. It shall be the duty of each clerk of the district court, on or before 
the twentieth of November of every year, to make and transmit to the super- 
intendent of public instruction, a report in writing, containing the whole number 
of townships in his county, distinguishing townships from which the required 
reports have been made to him by the inspectors of schools, and containing a 
certified copy of all their reports; and the board of supervisors or commissioners 
of each county are hereby authorized to allow to the clerk of the district courts 
such compensation as they may deem proper, for the services he may perform 
under and by virtue of the provisions of this act. 

Sec. 39. Any clerk who shall neglect or refuse to make such report by the 
time so limited, shall, for each offense, forfeit the sum of [594] one hundred dol- 
lars, to the use of the schools of said county, to be recovered in an action of debt, 
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to be commenced forthwith, by and in the name of the superintendent of public 
instruction. And the money so recovered shall, when received by the super- 
intendent, be paid into the treasury of the county, to the credit and for the 
use of the district or districts which may suffer from such neglect of the clerk; 
and the sum may be drawn out by the proper authority of said district or 
districts. 

Sec. 40. The moneys to be hereafter distributed annually, for the support 
of primary schools, shall be payable on the first Monday of January in each 
year, on the warrant of the auditor of publie aceounts, to the treasurers of the 
several counties. 


Sec. 41. The treasurers of the counties shall apply for and receive such 
moneys as are apportioned to their respective counties when the same shall 
become due. 


Sec. 42. The treasurer of each county, when he shall receive such moneys 
shall give notice, in writing, to the chairman or clerk of the board of school 
inspectors of each township in his county, of the amount of school and library 
moneys apportioned to such township, and shall hold the same subject to the 
order of the inspectors. 


Sec. 43. In ease any moneys, apportioned to any township, shall not be 
applied for by such inspectors, the moneys so remaining shall be added to the 
moneys next received by the treasurer for distribution from the superintendent 
of public instruction, and in the same proportion distributed. 


Sec. 44. Whenever the clerk of any county shall receive, from the super- 
intendent, notice of the amount of money to be disbursed in the several town- 
ships in his county, he shall file the same in his office, and within one week 
transmit a certified copy thereof to the clerk of the board of commissioners, 
which copy said clerk shall lay before the commissioners at their next regular 
meeting. 

Sec. 45. It shall be the duty of the commissioners, at such meeting, to add 
to the sums of money to be raised in each of the townships of the county, a sum 
equal to that which shall have been apportioned to such township from the 
school fund, to be levied and collected in the same manner as other moneys 
are directed to be raised in the townships. 

Sec. 46. The commissioners shall cause and require the collector of each 
township, by their warrant, to pay such moneys, when collected, to the chair- 
man of the board of school inspectors in such township, for the use of schools 
therein. 

Sec. 47. Should any township neglect, or refuse, to elect, a board [595] of 
school inspectors, the collector shall pay the money, so collected, to the county 
treasurer, to be apportioned among the several townships as provided in the 
fortieth section of this act. 

Sec. 48. Each and every officer created by the provisions of this act, who 
shall receive, by virtue of his office, any books, papers, or moneys, and shall 
refuse to deliver the same to his successor in office, or shall wilfully mutilate or 
destroy the same, or any part thereof, shall be deemed guilty of a misdemeanor 
and liable to a fine of not less than fifty dollars, nor more than five hundred, 
at the discretion of the court. 

Sec. 49. All acts and parts of acts coming within the purview of this act, are 
hereby repealed. 


Approved, January 16, A. D. 1840. 
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CHAPTER 141. 


SCHOOL LANDS. 


AN ACT to punish for trespass on school and other lands. 


SECTION, SECTION. 
1. Trustees of school lands. 5. Occupants to have fire wood. 
2. Trespassers, penalty. ‘ '6. Penalty. for trespass on public 
3. On refusal or neglect to pay, to be grounds. 
imprisoned. s 
4. Trespass on other lands, and pen- 7. Act when in force. 
alty. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcTIion 1. That the several boards of county commissioners are hereby 
made the trustees of the school lands in their respective counties, and they shall 
execute the duties of trustees of the school lands, so far as relates to the sixteenth 
section according to law, and the best of their understanding. 


Sec. 2. That if any person shall hereafter trespass upon the school lands or 
sixteenth section or other lands selected in lieu thereof, by cutting down, de- 
stroying, or hauling from off the same any timber, stone-coal, or minerals of 
any description, every person so offending shall forfeit and pay double the value 
of such timber, stone, or stone-coal, or minerals of any description, to be recov- 
ered in the name of the trustees before any justice of the peace or before any 
court having [596] competent jurisdiction thereof, or by indictment by the grand 
jury of the district court of the county, and to be appropriated to the use of 
the townships for school purposes. 


Sec. 3. Hereafter when any person shall be found guilty of trespassing on 
the sixteenth section or other school lands in this territory, and neglects or 
refuses to pay damages and costs, it shall be the duty of the court before whom 
such judgment was rendered, to imprison the defendant not less than ten days 
nor more than two months. 


Sec. 4. That hereafter if any person knowingly enter on the lands belonging 
to another person, fall, box, bore or carry away any timber, stone, or stone-coal, 
or minerals of any description, the person so offending shall forfeit and pay 
double the value of such timber, stone, stone-coal, or minerals, to be recovered, 
together with costs of suit by the person injured, before any justice of the 
peace, or any court having jurisdiction thereof. 


Sec. 5. That persons heretofore and now living and who have made improve- 
ments on the sixteenth section or school lands, shall be entitled to the use of such 
timber as is necessary to keep up fences, repair buildings, fire-wood, etc.: pro- 
vided however, they shall not be allowed by the trustees to make use of timber 
in any other way than for repairing their improvements on the sixteenth sec- 
tion. A departure from the above provision by.any occupant on the sixteenth 
seetion, shall subjeet him or her to the same penalties as other trespassers on 
the sixteenth section or school lands. 


Sec. 6. That if any person or persons shall, without proper authority, cut 
down, injure or destroy any living ornamental tree or trees, either planted 
or preserved, standing or growing, on any commons or public ground, or any 
street, alley, sidewalk, avenue, or promenade, every such person or persons 80 
offending, shall, on conviction thereof, be fined in any sum not exceeding two 
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hundred dollars, and shall moreover be liable to the action of the party injured 
in double damages. 


Sec. 7. This act to take effect and be in force from and after its passage. 
Approved, January 17, A. D. 1840. 


[597] CHAPTER 142. 


SUPERINTENDENT OF PUBLIC BUILDINGS. 


AN ACT providing for the appointment of a superintendent of public buildings at Iowa 
City, and the appointment of a territorial agent, and for other purposes. 


SECTION. SECTION. 
1. Former act repealed. and pay 75 per cent: upon esti- 
2, Governor to appoint superintendent. mates: 
3. Duty of superintendent 13. Agent to give bond in sum of $40,- 
: 209 and take oath. 
4. Pay roll to be kept. 14. Oath to be taken by others. 
5. Discretion vested in superintendent. 15. Superintendent and agent to make 
6. Payments how, and when to be made. annual report. ` 
7. Superintendent to give bond. 16. Duty of acting commissioner rela- 
8. Agent to be appointed. tive to notes, maps, etc. 
9. Agents and others to revalue unsoid 17. Further duties of agent. 
lots. - 18. Vacancies in either office. 
10. Sale of lots. 19. Salaries of suverintendent and agent. 
11. Bond to be given to purchasers. 20. Repealing clause. 


12. Agent to keep moneys, notes, etc., 21. Act when to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That so much of an act entitled ‘‘An act to locate the seat of 
government of the territory of Iowa and for other purposes,” and so much of 
any and all other acts as relates to the creation and appointment of three com- 
missioners to locate and establish the permanent seat of government of this 
territory, and to the appointment of one of the three to be acting commissioner to 
superintend the erection of the capitol, be and the same are hereby repealed: 
provided, that nothing in this act shall be so construed as to render invalid 
any acts which have been done by the commissioners aforesaid, in pursuance 
of law. 


Sec. 2. That in lieu of the commissioners above named, there shall be ap- 
pointed by the governor, by and with the advice and consent of the council, 
some competent person as superintendent of public buildings at Iowa City, whose 
duty it shall be to superintend the erection of [598] the capitol, and who shall 
hold his office for the term of one year, and until his successor be appointed. 


Sec. 3. That said superintendent shall proceed with the erection of the 
capitol, by making contracts for all such parts of the work as can be put under 
contract, consistently with the interests of the territory, and a vigorous prose- 
cution of the work: provided, that all contracts shall be in writing. 


. Sec. 4. And of all work that is not done by contract, the superintendent 
shall keep, or cause to be kept, a pay roll, which shall show the time, rate, and 
amount, of all services rendered; and said superintendent shall keep a clear 
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and specific account of all materials purchased by him for the capitol, and of 
all his proceedings in relation to his office. 


Sec. 5. That in all contracts for materials, or for work on the capitol, there 
shall be reserved to the superintendent the discretionary power of annulling 
them, if not fulfilled to his satisfaction and acceptance. 


Sec. 6. That payments shall be made on all contracts every thirty days, upon 
estimates made by the superintendent or some competent person under his 
direction: provided, that twenty-five per cent, of the amount of the estimates, 
according to contract prices, shall be withheld until the contract shall be com- 
pleted, when the whole amount shall be paid: and provided further, that pay- 
ments on pay rolls, to the full amount, certified to by the superintendent, shall 
be made every thirty days. 


Sec. 7. That the said superintendent, before he enters upon his office, shall 
take and subscribe an oath before some person authorized to administer oaths, 
faithfully to discharge the duties of his office, which oath, certified by the person 
administering the same, shall be filed in the office of the secretary of the terri- 
tory; and shall also give bond to the territory, with securities to be approved 
by the governor, in the sum of ten thousand dollars, conditioned for the faithful 
discharge of the duties pertaining to his office; which bond shall also be filed 
in the office of the secretary of the territory. 


Sec. 8. And be it further enacted, that there shall be appointed as aforesaid 
a territorial agent, who shall reside and keep his office at Iowa City, who shall 
hold his office for the term of one year, and until his successor be appointed, and 
whose duties shall be as hereinafter enumerated. 


Sec. 9. The said territorial agent shall, in conjunction with two [599] other 
persons, now residents of Iowa City, to be appointed by the governor, make, be- 
tween the first and fifteenth days of April, eighteen hundred and forty-one, a re- 
valuation of all unsold lots of Iowa City, at an average minimum price of two 
hundred dollars; and shall make out two certified lists of the same, one to be 
recorded and kept in the office of said agent, and the other to be filed in the 
office of the secretary of the territory. 


Sec. 10. That as soon after the said re-valuation as his excellency the gov- 
ernor shall deem it expedient, he shall order, by proclamation, the sale of as many 
of such unsold lots as he may think proper, upon the following terms, viz: one- 
third paid down in cash, and the balance in two semi-annual installments: 
provided, that no lot shall be sold for a less sum than the minimum price fixed 
thereon by such re-valuation. 


Sec. 11. That it shall be the duty of said agent to execute a bond to each 
of the purchasers, eonditioned that upon the payment to the territory of the 
installments as they become due, the holder or obligee shall be entitled to a deed 
of conveyance in fee simple to the lot or lots therein named, as soon as a title 
is obtained from the government of the United States; and upon failure to pay 
any installment within thirty days after it becomes due, the lot or lots shall 
revert to the territory, and all sums of money paid thereon shall be forfeited. 


Sec. 12. That said agent shall receive and keep on file all notes given for 
lots; shall receive, collect, and safely keep, all moneys due the territory, or 
hereafter becoming due; and shall pay out seventy-five per cent upon estimates 
certified by the superintendent for work done, or materials furnished under 
contract for the capitol, and the balance when the contract or contracts are 
completed to the satisfaction of the superintendent; and shall pay the full 
amount of incidental expenses on certified bills of the superintendent, and also 
the full amount of all pay-rolls, certified by the superintendent, paying to each. 
man the amount called for by the pay-roll, and taking his receipt therefor, 
which receipt shall be his signature opposite the amount on the right hand 
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margin; which pay-roll, thus receipted, shall be a competent voucher for the 
agent in his settlement with the territory. 

Sec. 13. That the said territorial agent, before he enters upon his office, 
shall give bond to the territory, with good securities, to be approved by the 
governor, in the sum of forty thousand dollars, conditioned for the faithful 
discharge and performance of the duties of his office, which shall be filed in the 
office of the secretary of the territo-[600]-ry ; and shall also take and subscribe an 
oath, that he will faithfully, and to the bbst of his judgment and ability, dis- 
charge the duties of his office, which shall be filed as aforesaid. 

Sec. 14. That the persons required to be appointed by the governor in the 
ninth section of this act, to act in conjunction with the said territorial agent, 
in making a re-valuation of the unsold lots in Iowa City, shall be sworn to 
discharge their duties to the best of their judgment, and shall receive three 
dollars per day for their services while actually employed. 

Sec. 15. That the superintendent of public buildings at Iowa City, shall 
make a report annually to the legislative assembly, and oftener, when required; 
and the territorial agent shall report to the governor once in three months, and 
annually to the legislative assembly. 

Sec. 16. That it shall be the duty of the acting commissioner forthwith to 
deliver up to the territorial agent all notes, books, records, maps and papers, 
of every kind and description, pertaining to his office, and to the board of 
commissioners appointed to locate and establish the permanent seat of govern- 
ment of this territory; and all property of every kind and description in his or 
their possession, or under his or their control, which belongs to the territory; 
and to deliver up to the superintendent all plans and drawings of every descrip- 
tion pertaining to the capitol; and the acting commissioner is also required to 
make out a clear and accurate statement of all contracts made by him which have 
not been completed, and deliver the same to the superintendent of public build- 
ings; and to furnish him with all necessary information in relation to the capitol, 
and to the situation of the materials on hand, and all other information which 
may be required. 

Sec. 17. That the duties required to be performed by the acting commissioner 
in the third section of an act entitled, ‘‘An act to provide for the execution 
of title deeds to lots in Iowa City, and for other purposes,’’ shall hereafter be 
performed by the territorial agent, and the purchase money of all lots or out 
lots in Iowa City, and all sums becoming due upon any promissory notes or 
obligations for the purchase of any of said lots, shall be paid to the said terri- 
torial agent, or his successor in office. 

Sec. 18. Should a vacancy happen in either of the aforesaid offices of super- 
intendent of public buildings at Iowa City, or territorial agent, during the 
recess of the legislative assembly, such vacancy shall be filled by the governor. 

Sec. 19. That the said superintendent shall receive, as compensa-[601]-tion 
for his services. an annual salary of one thousand dollars, and the said territorial 
agent the sum of seven hundred dollars per annum. ' 

Sec. 20. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

Sec. 21. This act to take effect and be in force from and after its passage. 


Approved, January 14, A. D. 1841. 
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CHAPTER 143. 
SUPERINTENDENT OF PUBLIC INSTRUCTION. 


AN ACT to repeal an act to create the office of superintendent of public instruction. 


SEcTION. * SECTION. 
1. Office abolished. to, clerk of board of county com- 
2. To whom school inspectors to report missioners. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That an act to create the office of superintendent of publie in- 
struction, approved January 13, 1841, be and the same is hereby repealed. 

Sec. 2. That it shall be the duty of the school inspectors of the different 
districts in the several counties in this territory, to report the true condition 
of all the schools in their respective districts to the clerk of the boards of county 
commissioners in the several counties in this territory, on or before the first 
day of November, annually, and it is hereby made the duty of the several clerks 
aforesaid, to arrange the said several reports in order, and transmit the same 
to the legislative assembly of the territory, annually, on or before the second 
Monday after its annual organization. 


Approved, February 17, A. D. 1842. 


[602] CHAPTER 144. 


SUPERVISORS. 
AN ACT amending an act defining the duties of supervisors of roads and highways. 


SEcTIox— Supervisor competent to prove warning. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That upon the trial of any action against any person or persons 
liable to work on the public roads, for the recovery of any penalty, fine or 
forfeiture, for a refusal or neglect to work on a public road, or for any other 
delinquency, the supervisor of the road, shall be a competent witness to prove 
. the warning or notice given such person, and any other fact or facts necessary 
to establish such delinquency; any thing in any former act to the contrary 
notwithstanding. 


Approved, February 2, A. D. 1842. 
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CHAPTER 145. 


STALLIONS AND JACKS. 


AN ACT regulating the keeping of staliions and jacks and to improve the breed of horses. 


SECTION. SECTION. 

1. Stallions and jacks not to be kept horses to run at large, liable for ex- 
within the limits of cities or towns, penses of taking up. : 
unless. 4. Persons gelding horse to take reas- 

2. Stud horses running at large may onable care of him, and to receive 
be gelded, if done by a competent reasonable compensation for the 
person. same, 


3. Persons negligently suffering stud 5. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: i 


Section 1. That it shall not be lawful for any person to keep or let to mares 
any stallion or jack, within the limits of any town [603] or village in this terri- 
tory, or within two hundred yards thereof, unless such person shall provide an in- 
closure, so arranged as to obstruct the view from all the inhabitants in the town 
and vicinity as aforesaid, any person so offending shall on conviction thereof, 
be fined not less than one nor more than five dollars for every such offense, 
which fine shall be collected, on complaint to any justice of the county where 
the offense may have been committed. 

Sec. 2. That it shall and may be lawful for any person to take up and 
geld at the risk of the owner, any stud horse of the age of two years and 
upwards, that may be found running at large, out of the enclosed grounds of 
the owner or keeper, and if the said horse shall die, the owner shall have no 
recourse against the person or persons who shall have taken up and gelded, or 
caused to be gelded the said horse, if the same has been done by a person in the 
habit of gelding, and the owner shall pay the price of so gelding. 

Sec. 3. That it shall not be lawful for any person or persons to geld any 
horse above fourteen and a half hands high, that is known to be kept for 
covering mares; but if any owher'or keeper of the covering horse, shall wilfully 
and negligently suffer said horse to run at large out of the enclosed grounds 
of said owner or keeper, any person may take up said horse and convey him to 
his owner or keeper, for which he shall receive two dollars, recoverable before 
any justice of the peace of the county; for a scond offense double the sum, and 
for a third offense, said horse may be taken up and gelded, as is provided in 
the preceding section of this act. 

Sec. 4. That it shall be the duty of any person who shall take up and geld 
any stud horse, according to the provisions of the preceding sections of this 
act, to take all reasonable care of said horse, until his wounds shall be healed, 
and the taker up shall receive from the owner, a reasonable compensation for 
the care and trouble he may have about the said horse, such allowance shall 
be settled by some justice of the peace, who shall take into consideration the 
trouble and expense of the taker up, if the parties cannot otherwise agree, and 
the party so taking up and altering, shall have a lien until paid, upon said horse 
for his necessary trouble and attention in altering and taking care of him. 

Sec. 5. That an act for the improvement of the breed of horses, approved 
January 17, 1839, and an act regulating the keeping of stallions and jacks, 
approved February 17, 1842, be and the same are hereby repealed. 


Approved, January 28, A. D. 1843. 
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[604] CHAPTER 146. 
COUNTY SURVEYORS. 


AN ACT defining the duties of county surveyors. 


SECTION. SECTION. 
` 1 Surveyor elected and commissioned, 9. Record not to be conclusive, may be 
to give bond, &c., &c. reviewed, 
2. To take oath and by whom adminis- 10. Compensation of surveyors. 
tered. 11. Surveyors to provide themselves 
with compass of Rittenhouse con- 
3. May appoint deputies. struction. 
4. To make surveys as soon after ap- 12. Manner of subdividing a section. 
plication as possible. 
13. Surveys made by other person than 
5. Chainmen to be sworn. 2 county surveyor, unless by mutual 
6. County commissioners to procure consent of parties, not good evi- 
fleld notes of their counties and dence in suit. 
flle the same. 14. Calculation of irregular pieces of 
7T. Special directions relative to sur- land. 
veys, fleld notes, record, etc. 15. This act not to be construed to af- 
8. Official record to be given up to suc- fect surveyors elected under other 
cessor, penalty for refusing to do law. 
80, 16. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be elected in each county in this territory, at 
the next general election, one county surveyor; and it shall be the duty of the 
clerk of the board of county commissioners to make out and deliver to such 
person so elected, a certificate of his election, who shall continue in office two 
years from the time of his election, and shall, within fifteen days after receiving 
his certificate of election, as aforesaid, enter into bond, with good and sufficient 
security, in a sum not less than five hundred dollars, to the territory of Iowa, 
conditioned for the faithful performance of the duties of his office, according 
to law, to be approved by the board of county commissioners, or the clerk thereof 
in vacation, subject to the confirmation or rejection of the commissioners in 
term time. 


Sec. 2. Each and every surveyor shall, previous to entering on the duties 
of his office, take an oath that he will faithfully and impartially discharge the 
duties of his office to the best of his skill and judgment, [606] without favor or 
affection, which oath may be administered by any person duly authorized to 
administer oaths in the county, and shall be endorsed on his certificate of election. 


Sec. 3. Each and every county, surveyor may appoint one or more deputies 
who shall take an oath similar to the one taken by the survey-[605]-or himself, and 
the surveyor shall be responsible for the official acts of his deputy. 


SEC. 4. It shall be the duty of the said county surveyor to make all surveys 
within the bounds of his county, that he may be called on to make, either by 
himself, or deputy properly authorized by him, and competent to perform the 
same within a reasonable time after application is made to him. 


Sec. 5. All chain-men necessary shall be employed by the person wanting 
surveying done; they shall be good and disinterested persons, to be approved 
of by the surveyor; and they shall be sworn by the surveyor to measure justly 
and exactly, to the best of their knowledge. 
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Sec. 6. That it shall be the duty of the board of commissioners of each and 
every organized county in this territory, to procure, for the use and benefit 
of their county surveyors, the field notes of all the surveyed lands within the 
same, which field notes, when so procured, shall be filed in the office of the 
clerk of said board, and there carefully preserved for the use and benefit of the 
county surveyor, and the citizens of each county respectively: provided, that 
in all cases where the county surveyor of any county, who is now or may have 
been in office, and who has procured in part, or in whole, the field notes of his 
county, shall have the privilege of presenting the same to the board of com- 
missioners of his county, which board is hereby authorized to take the sume, 
if they are not injured or defaced, and draw an order on the treasurer of their 
county for the amount so allowed, which order shall be paid in cash; but in 
no case shall the commissioners allow the surveyors more for the said field 
notes than they could be had for at the surveyor general’s or some one of the 
land offices within this territory. 


Sec. 7. It shall be the duty of county surveyors, previous to making any 
survey under the authority of this act, to furnish themselves with the field 
notes of the original survey of the lands that they may be called on to survey, 
and all surveys made by the county surveyor shall be made according to the 
original survey. For the purpose of perpetuating every survey, the surveyor 
shall be required to establish his corners by taking bearing trees and noting 
particularly their course and distance, and where there are no trees within a 
reasonable distance the surveyor shall perpetuate his corners by erecting mounds: 
provided, in all cases where it shall be practicable, the surveyor shall require 
the person having the survey made, to furnish suitable stone, which stone shall 
be permanently placed at each corner in the ground. The [606] surveyor shall 
furnish the proprietor of every tract of land with a copy of the original field notes 
of every tract of land he may survey. It shall be the duty of the county com- 
missioners to furnish the county surveyor with a well bound book, in which he 
shall carefully and legibly record, and note down, every survey made by him, 
giving the name of the person, the survey of whose land is so recorded, and 
describing as near as practicable the metes and bounds of the lands, and noting 
the date on which the survey was made, and such record shall be subject to the 
inspection of every person who may be interested in the same, and a certified 
copy thereof, under the hand of the surveyor, shall be admitted as prima facte 
evidence in any court of record in this territory. 


Sec. 8. It shall be the duty of every county surveyor, or other person hav- 
ing the official record of such surveyor in his possession, to deliver it up to his 
successor when demanded, and every person having possession as aforesaid, re- 
fusing the same when demanded, shall forfeit and pay one dollar for every day he 
may detain it after demanded, to be recovered by any person who may sue 
for the same before any justice of the peace of the proper county, to the use 
of common schocls. 


Sec. 9. No act or record, by any surveyor or his deputy, as aforesaid, shall 
be conclusive, but may be reviewed by any competent tribunal in any case where 
the correctness thereof may be disputed. 


Sec. 10. The county surveyors, respectively, shall be entitled to such com- 
pensation, from each person to whom they have rendered their services as sur- 
veyors, aS may be or is now allowed by law. 


Sec. 11. That it shall be the duty of all the county surveyors of this terri- 
tory, to furnish themselves with a good compass of Rittenhouse construction, 
the needle of which shall be not less than five and one-fourth inches in length, 
and the nonius of which shall bear not less than ten degrees variation, also 
a two pole chain of fifty links. 
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Sec. 12. Whenever a surveyor is required to make a sub-division of a section 
as established by the United States survey, he shall proceed as follows, (except 
when the section is fractional,) commencing at the quarter section corner, on 
either the east or west side of the section, and shall run east and west across 
said section, as the case may [607] be, and establish a common center therefor on a 
direct line between said corners, and equally distant from either. Any less 
sub-divisions than a quarter section shall be made by proceeding in the same 
manner, except in fractional sections. 

Sec. 13. That no survey made hereafter by any person except the county 
surveyor or his deputy, shall be considered as legal evidence in any court of 
law or equity within this territory, except such surveys as are made by mutual 
consent of parties: provided always, that where it shall appear that the county 
surveyor of the county wherein the lands lie, may be a party, or in any manner 
interested, it shall be lawful for the district court, on application of either 
party, to appoint some suitable person in said county, whose duty it shall be 
to proceed to divide the same, for which service the person so appointed, shall 
be entitled to the same fees as county surveyors are entitled to for similar 
services. 

Sec. 14. That all irregular pieces of land shall be calculated by latitude and 
departure. è 

Sec. 15. Nothing in this act shall be so construed as to interfere with any 
election of any surveyor who may have been elected under any other law. 

Sec. 16. An act defining the duties of county surveyors, approved December 
25, 1838, also Decemher 21, 1840, shall he and the same are hereby repealed. 

Approved, February 9, A. D. 1843. 


CHAPTER 147. 


TOWN PLATS. 


AN ACT to provide for the recording of town plats. 


SECTION. SECTION. . 

1. Towns laid out or additions made 5. Donations or grants made on plats 
thereto, by the county surveyor, or maps of towns to be binding. 
and character of plat of same 6. Towns in unorganized . counties 

2. Regulations relative to number and where recorded. 
size of in and out lots. 7. Forfeiture for violating this act. 

3. Corners to be marked, how and un- 8. SOT [Ute aio OF oie, the prema- 
der whose direction, to be desig- sn y 
nated on plats, &c. 9. Compensation of county surveyors. 

4. Town plats to be certified, acknow- 10. Suits for forfeitures, &c., how 


ledged and recorded. 


brought and receipts from treas- 
urer with whom filed. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That when any county commissioners, or other person or persons, 
wish to lay out a town in this territory, or an addition, or sub-division of out- 
lots, said commissioners, or other person or persons, shall cause the same to be 
surveyed, and a plat, or map thereof made, by the county surveyor, if any there 
be in the county, in which said town, or addition, is situated, but if there 
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be no county surveyor in the county, then, in that case, by the county surveyor, 
of an adjacent county, which plat or map, shall particularly describe, and set 
forth, all the streets, alleys, commons, or public grounds, and all in and out- 
lots, or fractional lots, by him surveyed within, adjoining, or adjacent to said 
town, giving the width, courses, boundaries, and extent, of all such streets and 
alleys. 


Sec. 2. All the in-lots, intended for sale, shall be numbered, in progressive 
numbers, or by the squares, in which they are situated, and their precise length, 
and width, shall be stated, on said plat or map. Out-lots shall not exceed ten 
acres, and shall, in like manner, be surveyed and numbered, and their precise 
length and breadth stated on the plat, or map, together with any streets, alleys 
or roads, which shall divide, or border on the same. 


Sec. 3. The county commissioners, proprietor or proprietors of the town, 
addition, or sub-division of out-lots, by themselves, or agents, shall, at the time 
.of surveying and laying the same, plant and fix, at a corner of the publie 
ground, or at a corner of a public lot, if any there be, and if there be none, then 
at the corner of some one of the in-lots, in the town, and at the corner of each 
out-lot, a good and sufficient stone, of such size and dimensions, and in such 
manner as the surveyors shall direct, for a corner from which to make future 
surveys, and the point, or points, where the same may be found, shall be desig- 
nated on the plat, or map. 


Sec. 4. The plat, or map, after having been completed, shall be certified by 
the surveyor, and the county commissioners, and every other person, or persons, 
whose duty it shall be to comply with the foregoing requisitions, shall, at, or 
before, the time of offering such plat or map, for record, acknowledge the same, 
before any person author-[609]-ized to take the same; a certificate of such 
acknowledgment shall, by the officer taking the same, be endorsed on the plat, or 
map, which certificate of the survey and acknowledgment, shall also be recorded, 
and form a part of the record. 


Sec. 5. When the plat, or map, shall have been made out, and certified, 
acknowledged and recorded, as required by this act, every donation, or grant, 
to the publie, or any individual, or individuals, religious society, or societies, 
or to any corporation, or bodies politic, marked, or noted as such, on said map, 
or plat, shall be deemed in law, and in equity, a sufficient conveyance, to vest 
the fee simple of all such parcel, or parcels of land, as are therein expressed, 
and shall be considered to all intent and purposes, a general warranty against 
such donor, or donors, grantee or grantees, for his, her, or their use, for the 
uses and purposes therein named, expressed, and intended to be, for the streets, 
alleys, ways, commons, or other public uses, in any town, or city, or addition 
thereto, shall be held, in the corporate name thereof, in trust to, and for, the 
uses, and purposes, set forth, expressed or intended. 


Sec. 6. If the county, in which said town, or addition, is situated, shall 
not be organized, then, and in that case, the plat, or map, shall be recorded 
in the recorder's office of that county to which the county, in which said town 
is situated, slrall, at the time, be attached for judicial purposes. 


Sec. 7. If any county commissioners, or other person or persons, whose duty 
it is to comply with the requisitions of this act, shall neglect, or refuse, so to- 
do, he or they shall forfeit and pay the sum of one hundred dollars, for each: 
and every month, he, she, or they shall delay a compliance. 


Sec. 8. If any county commissioner, or other person or persons, shall dis- 
pose of, offer for sale, or lease, for any time, any out or in lots, in any town, 
or addition to any town or city, or any part thereof, which shall hereafter be: 
laid out. until all the foregoing requisitions of this act shall have been com- 
plied with, every person, so offending, shall forfeit and pay twenty-five dollars, 
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d ine and every lot, or part of a lot, sold, or disposed of, leased, or offered 
or sale. 


SEC. 9. The county surveyor, who shall survey, lay out, and plat, any town, 
or addition, shall receive such compensation as is prescribed by an act defining 
the duties and compensation of county surveyors. 

Sec. 10, All forfeitures and liabilities, which may be incurred, or arise, 
under this act, shall be prosecuted for, and recovered in the name of the county 
treasurer, and any officer, or officers, paying over any [610] money to the said 
treasurer, under any of the provisions of this act, shall take his receipt therefor, 
and forthwith file the said receipt with the clerk of the board of county commis- 
sioners, and the said clerk shall charge the amount of said receipt, in account 
against said treasurer, on the books of the county commissioners. 


Approved, January 25, A. D. 1839. 


CHAPTER 148. 
TERRITORIAL TREASURER. 


AN ACT to provide for the appointment of a territorial treasurer, and defining his duties. 


SEcTION, SEcTION, 
1. Treasurer, by whom appointed and 3. To pay money according to law 
ee df long, to give bond, take only, and to make annual report 


of his receipts and disbursements. 


2. To receive all territorial moneys and 4. Compensation, 


keep account of the same. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be appointed, by the governor of the territory, 
by and with the advice and consent of the council, a territorial treasurer, who . 
shall hold his office for the term of three years, and shall, previous to entering 
upon the duties of his office, give bond to the United States in the sum of five 
thousand dollars, with three or more sufficient securities, to be approved of by 
the secretary of the territory, conditioned for the faithful discharge of the 
duties of his office, and shall, also, take an oath in the following form, before 
one of the judges of the supreme court: ‘‘I, A. B. do solemnly swear (or 
affirm,) that I will faithfully, and honestly, execute duties appertaining to the 
office of treasurer of the territory of Iowa: I will not, on any occasion, or 
pretense, apply, otherwise than according to law, any moneys, securities, or 
effects, which shall come into my hands, belonging to the territory, or to the 
United States of America.’’ : 


Sec. 2. The treasurer shall receive all moneys, belonging to the territory, 
that may be raised by taxation, or otherwise, and shall pro-[611]-cure suitable 
books, in which he shall enter an account of his receipts and disbursements. 


Sec. 3. The treasurer shall, in no ease, pay money out of the treasury, but 
according to law, and shall annually report, to the legislative assembly, a true 
aecount of his receipts and disbursements, with the necessary vouchers for the 
same, and shall deliver to his successor in office, all books, moneys, accounts, or 
other property, belonging to the territory, so soon as his suecessor shall become 
qualified. 
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Sec. 4. The treasurer shall receive for his services such sum as may here- 


after be allowed him by law. 
Approved, January 24, A. D. 1839. 


CHAPTER 149. 


COUNTY TREASURERS. 


AN ACT to provide for the election of county treasurers and to define their duties. 


SECTION. i SECTION. 
1. Treasurers elected, oath and bonå, 7. License of public shows. 
term of office, etc. 8. Tavern licenses. 
2-3.. Duty of treasurer. 9. Who to prosecute for violations of 
4. County orders to be received. this act. 
5. Compensation of treasurer. 10. Before whom prosecuted. 


6. County commissioners to fill vacan- 11. Treasurers to prosecute on bonds. 
cles. 12. May appoint deputy. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That there shall be elected at the general election annually, in 
each county in this territory, a treasurer, who shall immediately, on the receipt 
of a certificate notifying him of his election, take an oath faithfully to perform 
his trust, and give bond, with security to the satisfaction of the board of county 
commissioners, payable to said board in their corporate name, conditioned for 
the faithful discharge of the duties of his office, that he will account for all 
moneys that may come into his hands as treasurer, that he will deliver unto 
his successor in office, all books, papers, documents and other things which 
he may hold by virtue of his office, and that he will pay him the balance of all 
moneys due the county. And said treasurer shall hold [612] his office for the term 
of one year, and until his successor shall be elected and qualified. 

Sec. 2. It shall be the duty of the treasurer to receive all moneys due and 
accruing to the county, to pay and disburse the same on orders drawn by the 
board of county commissioners of the proper county, attested by the clerk, and 
not otherwise. The said treasurer shall keep a true and just account of all 
moneys received and disbursed, and hold and keep the same at all times ready 
for the inspection of the board, and shall, at every regular term of said board, 
furnish them with a statement thereof, balanced to the first day of said term, 
showing all the moneys received and disbursed by him since his last settlement, 
and the balanee remaining in his hands, together with the arrearages of taxes 
in the hands of the collectors. He shall, moreover, once in every year, settle 
his accounts with the said board, and produce his vouchers, which being allowed, 
shall be cancelled by them, by writing the word ‘‘cancelled’’ on the face of 
such order, which shall be retained and filed by the clerk of said board. 

Sec. 3. It shall moreover be the duty of said treasurer, as soon as he shall 
have received from the elerk of said board a statement of the amount of taxes 
put into the hands of the sheriff or colleetor of his county or any of his predeces- 
sors, and which shall not have been accounted for, forthwith to proceed to 
collect, in the name of the county commissioners, from said delinquent, his 
sureties, heirs, executors or administrators, the sum or sums in arrear and due 
from him or them to the county, and in like manner when such treasurer shall 
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be furnished by the clerk with a statement of jury fees, fines and forfeitures 
received by any officer, he shall forthwith proceed to collect the same, and place 
the same when collected, to the credit of the county. 


Sec. 4. County orders, when properly attested, shall be entitled to preference 
as to payment according to the order of time in which they may be presented, 
and upon the receipt of money into the treasury, it shall be the duty of the 
treasurer to appropriate and set apart the same for the discharge of such county 
orders so presented: provided, however, that the county treasurer is hereby 
required to receive of any collector all county orders which such collector may 
have received in payment of county tax, without regard to the priority of 
number of any such order or orders: and provided, that when two or more 
orders are presented at the same time, preference shall be given to the order of 
the oldest date. 


Sec. 5. That the county treasurer shall have for his services one [613] and a 
half per centum for all moneys received, and one and a half per centum for all 
moneys paid out for the county, excepting moneys arising from the sale of 
town lots at the county seats, in which case he shall receive no more than two 
per cent for both receiving and paying out the same. 


Sec. 6. In case the treasurer chosen shall decline accepting the office, or 
after accepting, shall die, or resign, or remove out of the county within the 
year, or shall from any cause become incapable of discharging the duties of his 
office, the board of county commissioners shall appoint a suitable person, being 
a resident of the same county, to fill such vacancy; and the person appointed, 
being sworn to the faithful discharge of the trust and giving bond as before 
directed, shall be treasurer of said county for the remainder of the year, and 
until another shall be chosen and qualified in his stead. 


Sec. 7. That hereafter it shall be the duty of any person or persons who 
may intend to exhibit to public view or show any animal or animals, wax work 
or other figures, rope or wire dancers, feats of circus riding, or slight of hand 
for gain, to apply to the treasurer of the county where such exhibition is to 
be made. and pay the said treasurer not less than ten nor more than fifty 
dollars, at the discretion of the said treasurer, who shall receipt for the same, 
which receipt shall be forthwith filed with the clerk of the board of commissioners 
of the proper county, who is hereby required to make out his permit under the 
seal of the said county, for which said clerk shall be entitled to receive, as a 
fee, one dollar, to be paid by such applicant, and the said permit shall be a 
sufficient authority for such applicant to show or exhibit such animals, wax 
work, or other things during his stay in said county, provided that such stay 
shall not exceed one month, and further provided, that nothing in this act con- 
tained shall prevent any board of trustees of any incorporated town from taxing 
such exhibition agreeably to their corporate laws and ordinances passed in 
pursuance thereof. 


Sec. 8. All county taxes arising from tavern licenses or otherwise, shall be 
paid into the county treasury. 


Sec. 9. All sheriffs, coroners, constables, clerks, county treasurers, collectors, 
assessors, justices of the peace, and county commissioners, shall be required 
and it is hereby made their duty to cause to be prosecuted any person or persons 
who shall violate any of the provisions of this act. 


Sec. 10. Any person who shall violate the provisions of the sev- [614]-enth sec- 
tion of.this act, shall be prosecuted before any justice of the peace, and fined in 
any sum not less than twenty-five nor more than fifty dollars. 

Sec. 11. The treasurers of the several counties may, in their own names and 
official capacity, prosecute to final judgment and execution any suits upon 
bonds, notes, and other securities given to their predecessors in office, and any 
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suits commenced by their predecessors in office, and pending at their removal 
therefrom; and they may also prosecute for any injuries done to the lands, 
buildings, or other property of their counties. 


Sec. 12. The treasurer in each county may appoint a deputy, for whose acts 
he shall be responsible, and who shall take an oath for the faithful performance 
of the duties of his office. 


Approved, December 24, A. D. 1839. 


CHAPTER 150. 


TRESPASSING ANIMALS, ETC. 


AN ACT defining a lawful fence, and providing against trespassing animals. 


SECTION. SECTION. 
1. Lawful fence defined, and proceed- 4. Compensation to fence viewers and 
ings when animals have broken penaity for refusal to perform 
into fields so enclosed. duties. 


2. Proceedings against owner of tres- 
passing animals. 5. Justice of the peace may appoint 


viewers. 
3. Judgment and execution against the 
same. 6. When act to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That if any horse, mare, mule, or ass, or any cattle, hogs, sheep, 
or goats, shall break into any ground being enclosed with a strong worm fence, 
sufficiently staked and ridered, or locked at each joint, five feet in height, or 
with strong post and rails, or post and pailings five feet high, or with a hedge 
two feet high upon a ditch three feet deep and three feet wide, or, instead of 
such hedge, a rail fence three feet high, or with a sod fence three feet high, with 
a ditch on each side three feet wide and three feet deep, or a stone fence four 
(615] feet high or with a fence five feet six inches high, composed of strong tìm- 
ber, put up in any other proper manner, not herein particularly expressed, and 
the owner or occupier of such enclosure shall consider him or herself aggrieved 
thereby, the person so injured may apply to the fence viewers of the township, 
who shall forthwith repair to the place where such injury was done, and then 
diligently examine such fence. 


Sec. 2. That if, in the opinion of the fence viewers, the fence over or through 
which the trespassing animal entered, is of such height and strength as is de- 
fined in the first section of this act, and in all other respects such a fence as good 
husbandmen generally keep, they shall proceed from view and enquiry to assess 
the damages sustained by such applicant, from such trespassing animal or ani- 
mals; which assessment, including the sum due the fence viewers for their 
services by this act allowed, the said fence viewers, or a majority of them, shall 
under their hands and seals, certify and deliver to the person sustaining the 
damages; and if the owner or possessor of such trespassing animal or animals 
aforesaid, refuses to pay the said damages on demand, the person injured may 
deliver said certificate to any justice of the peace within the township, who shall 
issue process thereon as in other cases of damages; and, after trial had, shall 
enter up judgment and issue execution thereon agreeably to law. 
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Sec. 3. That if it shall appear to such justice, that damage has been done 
the plaintiff, he shall give judgment for the amount thereof, with costs of suit; 
and shall issue execution thereon, in the same manner and under like regulations 
as is by law directed, in other cases tried before a justice of the peace; but if 
it shall appear that the plaintiff has not sustained any damage, the justice shall 
give judgment against him, and award execution thereon for the costs of suit: 
provided, nevertheless, that either party shall have the privilege of an appeal 
to the district court, as in other causes tried before a justice of the peace. 

SEC. 4. That the sum of fifty cents per day shall be allowed to each of the 
fence viewers, for their services rendered under this act; and if any fence 
viewer, directed to view and report the situation of any fence as aforesaid, 
shall fail or refuse to do the same, not having reasonable exeuse for such failure 
or refusal, such person shall be subject to a fine not exceeding two dollars, at 
the discretion of the justice of the peace, for the use of the township, or county, 
where the townships are not organized. 

Sec. 5. If there be no fence viewers elected or qualified, the person injured 
may apply to any justice of the peace within his county, [616] who shall appoint 
two householders, being citizens of the county, to examine said fence, and do all 
the duties required by the fence viewers. 

Sec. 6. This aet to take effect and be in force from and after the first day of 
May next. 


Approved, January 21, A. D. 1842. 


CHAPTER 151. 


ROAD TAX. 


AN ACT to provide for levying a tax on real and personal property, for road purposes. 


SECTION. SECTION. 
1. Power of commissioners to levy tax 4. Application of money received for 
for road. purposes. taxes. 
2. Duty of supervisor to/furnish alist 5. Power of superintendent to order 


of taxable citizens. 


3. Tax collector to proceed against de- 
linquents for tax. 6. Requirements of supervisors. 


persons out to work. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That hereafter the board of commissioners in each county in 
this territory, may, at the same time they make a levy of taxes for county 
purposes, also fix a per centum on real and personal property, for road pur- 
poses, which per centum shall not be less than five cents, nor more than 
twenty-five cents on the hundred dollars valuation, on all property made tax- 
able by the revenue laws of this territory; said tax to be paid to the super- 
visors or worked out on the roads. 

Sec. 2. That it shall be the duty of each supervisor to furnish the board 
of commissioners of his county, on or before the first Monday in July annually, a 
complete list of the individuals liable to pay county tax in his road 
district, particularly specifying those who are the owners of real estate in his 
district, whereupon said board shall furnish, or have furnished, said super- 
visors with a list of the road tax assessed on each person in his district, whose 
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duty it shall be to collect, or have the same worked out on the roads, allowing 
one dollar for each day’s work. 


Sec. 3. That for the purpose of giving non-residents an opportuni-[617]-ty to 
work out their road tax, the supervisors shall be furnished with a list of the 
' amount of road tax charged on each non-resident tract of land in each supervisor’s 
district ; and in case said road tax is not paid or worked out by either residents 
or non-residents, on or before the first day of November in each year, then 
the supervisor shall make out a list of delinquents, attach his certificate thereto, 
and deliver the same to the proper tax collector, who is hereby authorized to 
proceed to collect said tax according to law, by sale of property, etc., as other 
taxes are collected, and when collected, to pay over the same to the proper super- 
visors: provided, however, that county orders shall not be received for said 
road tax. 


Sec. 4. That it shall be the duty of each supervisor to apply all moneys, 
received by him for road tax, to the making or repairing of bridges or improve- 
ment of roads within his district; and said supervisors shall pay over to their 
successors, all moneys that may be in their hands when their successors are 
sworn into office. 


Sec. b. That it shall be the duty of supervisors to order out every person 
in their road districts, subject to labor on roads and highways, to work two 
days on the roads within the time provided by law, instead of three days as now 
provided by said law; and in all other duties said supervisors shall be gov- 
erned by the road laws now in force in this territory. 

Sec. 6. That the said supervisors shall only be required to perform two days’ 
services free of charge, instead of three days as now required by law. 


Approved, February 16, A. D. 1842. 


CHAPTER 152. 


TOWNSHIPS. 
AN ACT for the organization of townships. 


SECTION. SECTION. 


1. Board of commissioners to divide 10. Compensation of treasurer. 
counties into townships. 


11. Duty of township trustees. 
2. Townships, when organized, made y d 


bodies politic and corporate. 12. Supervisors of roads to furnish tools 
3. Time and manner of choosing judges for repair of the same. 
of election. 13. Tax levied, its amount, assessment 
4. First meeting of electors. and collection. 
5. Election of township clerk and other 14. Trustees to issue warrants to con- 
[618] officers. . stable, to notify electors of elec- 
6. Clerk of township to keep record of tions. 
all transactions at township meet- 15. Forfeiture of persons refusing to 
ings. serve. 
7. To record private roads, cartways, 16. Trustees to fill vacancies and ap- 


brands of cattle, etc., and compen- 


sation for thà é point township officers in certain 


cases. 

. Forfeiture for one erson usin 

à “iaiki of others and how HT. 17. Duty of officer to deliver over books, 
ered. f etc., to successors. 


9. Township treasurers to give bond, 18. County commissioners may alter 
suit on the same. boundaries. 
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SECTION. SECTION. 

19. Applications for organization of 23. Constables to take oath, file bonds, 
townships, how and to whom. etc., etc. 

20. Application for laying out private 24. Trustees to be Judges of elections 
roads by petition. held in townships. 

21. Notice to be given, review, remon- 25. Certain acts repealed. 
strance, and establishment of said 26. No compensation to judges and 
road. clerks. 

22. Damages for injury of premises. 27. When act in force. 


Be it enacted by the Counctl and House of Representatives of the Territory 
of Iowa: 


Section 1. That the board of county commissioners in each county, not yet 
divided into townships, shall, as soon as they are of opinion that a majority 
of the people of the county desire it, proceed to divide the county into town- 
ships, in the following manner: they shall divide the county into townships 
of such shape and size as the convenience and interests of the citizens may 
require, confer upon each township the name preferred by the inhabitants 
of the same. and appoint the place where the first meeting of the electors shall 
be holden. The clerk of the said board shall record the name of each township, 
the time when it was set off, and a particular description of its boundaries. 


Sec. 2. That the several townships which have been, or may hereafter be, 
organized, be and they are hereby formed into bodies, politic and corporate, 
capable of suing and being sued, pleading and being impleaded, in any court 
of law or equity in this territory. . 

Sec. 3. That the electors of each township shall, on the first Monday in 
April, annually, after the organization of the same, assemble at some place 
within the township, at the hour of 10 a. m., and when eight or more electors 
shall have assembled, they shall elect from their number a chairman, whose 
duty it shall be to preside over the meeting, [619] and to direct any constable 
present to remove or arrest any disorderly person or persons, and, if necessary, to 
eonfine them until the elose of the meeting, and it is hereby made the duty of 
such eonstable to obey such orders; said eleetors shall then proceed to elect, 
by ballot, three persons, having the qualifications of electors, as judges of 
the election, who shall appoint the necessary clerk, and take an oath, or affirma- 
tion, faithfully to discharge the duties of their office. 


Sec. 4. That the first meeting of the electors of any township, shall be held 
at the place appointed by the board of county commissioners, but all future 
meetings shall be held at such place as the trustees of the township may direct. 


Sec. 5. That after the election of the chairman, and judges of the election, 
in the manner aforesaid, the electors shall proceed to the election of one town- 
ship clerk, three trustees, two overseers of the poor, three fence viewers, a 
suffieient number of supervisors of highways, two constables, and one township 
treasurer, which several officers shall continue in office until their successors 
shall be chosen and qualified, and shall, on their respective appointments, take 
an oath or affirmation faithfully to discharge the duties of their respective 
offices. 

Sec. 6. That it shall be the duty of the township clerk, to keep fair and 
accurate records of all publie transactions at the township meetings, to make 
out within two days after the election of township officers a list of all of those 
of whom oaths are required by law, stating the offices to which they have 
been respectively chosen, and deliver the same to a constable of the township, 
requiring such constable forthwith to summons such officers to appear before 
a justice of the peace, or before such clerk within ten days, to take such oaths 
or affirmations as may by law be required, which oaths or affirmations the said 
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clerk is authorized to administer, and of which he shall make a record, and 
in ease any township officer shall take the oath of office before any justice of the 
peace, sueh justice shall file a certifieate thereof with the clerk of the township, 
who shall record the same. > 


Sec. 7. That it shall be the further duty of the township clerk, to record 
in a book to be provided by him for that purpose, all private roads, or cart- 
ways established by the trustees, together with the ear marks and brands of 
all eattle, sheep, and hogs, and such other marks as any person may wish to 
have recorded in said township, but he shall not record the same mark to 
two different persons, and the said clerk shall be entitled to receive of the 
person employing him as aforesaid for recording such marks or brands, the sum 
of twenty-five cents, and [620] shall deliver a certified copy of such record to the 
owner if required, and for recording private roads or cart-ways, he shall be en- 
titled to receive ten cents for every sheet of one hundred words: provided, that in 
counties not divided into organized townships, the duties required of the town- 
ship clerk in this section, shall be performed by the clerk of the board of county 
commissioners. 


Sec. 8. If any person shall knowingly mark any of his horses, cattle, sheep, 
or hogs, with the same mark or brand previously recorded, and still used by 
any individual resident in the same organized township (or within five miles 
of such person in counties not divided into organized townships) the person 
so offending shall forfeit and pay for every such offense five dollars, to be re- 
covered by action of debt before any justice of the peace, in the name and for 
the use of the person whose mark or brand shall be used, and if any person shall 
knowingly mark or brand the horses, cattle, sheep, or hogs, of any other person 
with his own mark or brand, the person so offending shall forfeit and pay 
for every such offense, to the person injured, ten dollars, to be recovered by 
action of debt before any justice of the peace, in the name and for the use of 
such person; and if any person shall knowingly and wilfully destroy or alter 
any mark or brand upon any cattle, horses, sheep, or hogs, the property of 
another, the person so offending shall, on conviction thereof, before any justice 
of the peace, forfeit and pay for every such offense, a sum not exceeding ten 
dollars, and double damages to the party injured. 


Sec. 9. That every person elected to the office of township treasurer, shall 
previous to entering on the duties of his office, give bond with security to the 
trustees of such township, and their successors in office, in such sum as the 
trustees may deem proper, conditioned for the faithful performance of his 
duty in receiving and paying over all moneys which may come into his hands 
for the use of the township, which bond shall be lodged with the clerk of the 
township, and if the said bond shall become forfeited, the township clerk, by 
order of the trustees, is hereby authorized to proceed in a summary manner, 
by motion in the district court, to recover and collect the same for the use of 
the township or any other person or party entitled to the same. 


Sec. 10. That each township treasurer shall be allowed and may retain three 
per centum of all moneys paid into the township treasury for receiving, safe 
keeping, and paying over the same to the order of the trustees. 

Sec. 11. That it shall be the duty of the trustees of the township to [621] 
settle the accounts of the supervisors of the highways and overseers of the poor, 
and to examine and settle all accounts and demands against the township, for 
which purpose the said trustees, supervisors of highways, overseers of the poor, 
and clerk, shall meet on the first Monday of March annually, at the place of 
holding the township meetings, and at the same time and place it shall be 
the further duty of the trustees to divide their respective townships into road 
districts where they have not already been divided, to make any alteration 
they may deem proper in road districts previously made, and to determine the 
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number of supervisors to be chosen at the annual township election, one of 
which supervisors shall be chosen in each road district: provided, that the 
eleetors of any township set off by the board of county commissioners for 
organization, shall at their first meeting vote for four or more supervisors, as 
they may deem necessary, and after the trustees have taken the oath of office 
they shall proceed to divide the townships into road distriets, and allot each 
distriet to such supervisor resident therein, as may have received the highest 
number of votes, and if no supervisor shall have been elected in any distriet, 
then the trustees shall appoint the same. 


Sec. 12. That the supervisor of any road district, is hereby authorized to 
purchase, and keep in repair for the use of his district, one scraper, and such ` 
ploughs as he may deem necessary, which tools shall be used exclusively in 
making and repairing roads, and a receipt for the money paid in purchasing 
or repairing the same, shall be a competent voucher for the amount in the 
annual settlement of his accounts. 


Sec. 18. That the trustees of each and every township, whenever a ma- 
jority of the whole number of electors in said township shall deem it expedient, 
or when it shall become necessary for the support of the poor, shall have power 
and authority to lay a tax: provided, that such articles only shall be subject 
to taxation as are made liable by the laws for assessing and collecting county 
revenue, and that the amount of tax so levied, shall not exceed the amount 
authorized to be levied on the same articles for county purposes, and if a 
poor tax, it shall not exceed one mill on the dollar; and when a tax is so as- 
sessed, either for township purposes, or for the support of the poor, it shall 
be the duty of the township elerk to make out from the eounty assessment roll 
for the township, an assessment of the tax voted for by the township, or 
ordered by the trustees for the support of the poor, a duplieate of which he 
shall deliver within twenty days to such constable of the township as the 
trustees shall direct, and the other duplicate within [622] the like time to the 
township treasurer, and the constable receiving such duplicate, shall before he 
proceeds to the collection of the taxes charged therein, give bond with two or 
more securities, to be approved by the trustees of the township, to the treasurer 
of the township, conditioned to collect and pay over to the said treasurer, or 
his successor in office, the amount of said tax within four months, and in case 
the said constable shall neglect or refuse to collect and pay over the whole 
amount of said tax, within the time specified in said bond, it shall be the 
duty of the township treasurer, after giving ten days’ written notice to said 
constable and his securities, to proceed in a summary manner by motion before 
the district court, and recover the amount due from such constable with twenty 
per centum damages thereon for such neglect, or refusal, and shall have execu- 
tion therefor against said constable and his securities; and the constable col- 
lecting such tax shall receive like compensation as is or may be allowed at the 
time to the county collector for like services. 


Sec. 14. That at least twenty days before the annual township meeting, the 
trustees shall issue their warrant to a constable of the township, directing him 
to notify the electors of such township to assemble at the time and place of 
their annual meeting, and said warrant shall enumerate the officers to be chosen 
at such meeting, and on the applieation of two or more freeholders of the 
township for that purpose, said trustees shall insert in said warrant such other 
business as may be proposed, to be submitted to said township meeting, and 
no tax shall be laid at such meeting unless notice thereof shall have been given 
in said warrant, and the constable who shall receive such warrant, shall warn 
the electors of such township by setting up copies of said warrant in three of 
the most publie places in each township, at least fifteen days before the meeting 
of such electors. 
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Sec. 15. That any person chosen to any office under this act and not ex- 
empted by law, who shall neglect, or refuse to serve in such office, shall forfeit 
and pay to, and for the use of the township the sum of two dollars, to be re- 
covered before any justice of the peace, and it is hereby made the duty of the 
township treasurer to sue for the same, and for all fines and forfeitures under 
this act for neglect or misconduct in office of any township officer: provided, 
that no person chosen to any office by this law created shall be obliged to serve 
in such office two years successively. 


Sec. 16. That when by reason of non-acceptance, death, or removal of any 
person chosen to an office in any township, at the annual meet-[623]-ing in April, 
or in any case where there is a vacancy, the trustees shall fill such vacancy, and 
the person thus chosen shall take the same oath and be liable to the same pen- 
alties as though he had been chosen at the annual meeting; and in case there 
should not, at any annual meeting under this act, be a sufficient number of 
electors assembled for the choice of a chairman, as is hereinbefore provided, 
between the hours of ten o’clock in the forenoon, and four in the afternoon, so 
that no township officers can be chosen by the electors, it shall then be the duty 
of the trustees to appoint all officers in this law enumerated, and the township 
officers thus appointed shall take the same oaths and be liable to the same pen- 
alties as though they had been elected at the annual meeting. 


SEC. 17. That it shall be the duty of all township officers, to deliver over to 
their successors in office under this act, all books and papers relating to their 
respective offices. 


Sec. 18. That whenever the board of county commissioners may deem it 
conducive to the public convenience, to alter the size and boundaries of any 
township, they shall be and are hereby authorized, to make such alteration. 


Sec. 19. That any township desirous of being set off for organization, shall 
apply to the board of county commissioners, and it shall be the duty of said 
board, when satisfied that a majority of the legal voters of said township are 
desirous of organization, to direct their clerk to record the boundaries of said 
township in a book provided for that purpose, and give said township such 
name as the citizens thereof may prefer: provided, that no two townships in any 
one county, shall have the same name. 


Sec. 20. That all applications for laying out any cart-way or private road, 
shall be by petition to the board of trustees, signed by at least six freeholders 
of the township, residing in the vicinity where the said private road or cart- 
way is to be laid out; and the said petition shall specify the place of beginning, 
intermediate points, if any, and place of termination of said road; and one or 
more of the signers of said petition, shall enter into bonds with sufficient 
security, payable to the treasurer of said township, conditioned for the pay- 
ment of all costs and expenses arising from the view and survey of said private 
road or cart-way. 

Sec. 21. That previous to the presentation of any petition, for such cart-way 
or private road, notice thereof shall be given, by posting [624] up two written 
notices, one at the place of holding the township election, and one in the im- 
mediate vicinity of the proposed cart-way, or road, at least three weeks before 
the sitting of the board at which said petition shall be presented, and the petition 
being presented, and the board being satisfied that notice has been given as 
aforesaid, they shall appoint three disinterested freeholders of said township, 
as viewers of said road, and a surveyor, if required by the petitioners, to survey 
the same, and shall issue an order directing the viewers, after they have been 
duly sworn, to proceed, on a day named in said order, or within five days 
thereafter, to view and lay out said road, or if a surveyor be appointed to 
lay out and survey said road and make a report to the board aforesaid, at 
their next meeting, and if no remonstrance, signed by at least six signers, 
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shall be filed with said board, or presented the day on which said viewers make 
their report, and said viewers shall report in favor of establishing said road, 
then the same shall be recorded in the record of said township as a private road 
or cart-way, which said record shall be a bar to any application for damages 
and the said trustees shall issue their order to the owner or owners of the land 
through which said road or cart-way may be established, directing him or them, 
within such time as they may deem proper, to provide such gates as may be 
necessary for a quick and convenient passage through such fences as may cross 
said road. 

Sec. 22. That if any person or persons, through whose land any such cart- 
way or private road may be laid out, shall feel injured thereby, and remon- 
strance having been made as provided for in the preceding section, shall make 
application to the said trustees at their first session after the view of said cart- 
way or private road, it shall be the duty of said trustees to appoint three dis- 
interested freeholders of said township, whose duty it shall be to proceed, 
after being first duly sworn, to view that part of said cart-way or private road 
through the premises of said complainant, and assess the damages of said 
complainant, if any, and make report in writing to said board, and if said 
viewers shall report that the advantages of said private road or cart-way are 
not equal to the damages occasioned thereby to the premises of the complainant, 
and shall therein report the amount of damage, the petitioners shall be re- 
quired to pay the damages so assessed, and until he does so said trustees shall 
refuse to establish said private road or cart-way, and all the expenses of the 
viewers and surveyor, if any, both at the first and second view, shall be paid 
by the said petitioners, and if-they shall neglect or refuse so to do, it is hereby 
made the duty of the [625] said treasurer to commence suit on the bond, and 
prosecute the same to final judgment and execution. 

Sec. 23. That the constables shall take the oath and file the bond required 
in the ‘‘act for electing constables, and defining their duties,’’ approved Janu- 
ary 24, in the year 1839. 

Sec. 24. That the trustees, by virtue of their office, shall be judges of all 
general and special elections, held within their respective townships, and shall 
conform to the requirements, in that respect, of the act regulating general elec- 
tions, and ə, majority of the trustees at any township meeting, shall be a quorum 
for the transaction of any business. 

Sec. 25. That the act providing for the organization of townships, approved 
January 10, 1840, and an act to amend an act providing for the organization of 
townships, approved January 15, 1841, are hereby repealed. 

Sec. 26. That the judges and clerks of election, in said township, shall re- 
ceive no compensation from the county treasury, for services as such. 


Sec. 27. This act shall take effect and be in force from and after its passage. 
Approved, February 17, A. D. 1842. 
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CHAPTER 153. 
VENDERS OF PROVISIONS. 
AN ACT to punish the venders of unwholesome liquors and provisions. 


SEcTION. SECTION. 
1. Penalties for violation of this, form 3. Proceedings under former acts not 
of recovery. vitiated. 
2. To whom fines paid. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That if any butcher, or other person, shall sell, offer, or expose 
to sale, the flesh of any animal, dying otherwise than by slaughter, or slaughtered 
when diseased, or any contagious or unwholesome flesh ; or if a baker, brewer, dis- 
tiller, or other person, shall sell, offer, or expose to sale, any unwholesome bread, 
beer, [626] or liquor, whatsoever, he shall be adjudged to be guilty of a mis- 
demeanor, and on conviction, shall be punished by fine for every such offense, 
in any sum not exceeding five hundred dollars, nor less than thirty dollars, 
recoverable by action of debt, with costs of suit, in the name of the United 
States of America, or by indictment, or information, in any court having com- 
petent jurisdiction to try the same, or by imprisonment not exceeding six 
months, or by both. 

Sec. 2. Al fines, collected under the provisions of this act, shall be paid 
over by the officer collecting the same, to the treasurer of the county, for the 
use of such county. 

Sec. 3. This act to take effect, and be in full force, from and after its passage, 
but shall not vitiate, or render void, any prosecution under any previous act, 
but such prosecution shall be prosecuted under the acts now in force, as though 
this act had not passed. 


Approved December 29, A. D. 1838. 


CHAPTER 154. 
VAGRANTS. 


AN ACT concerning vagrants. 


SECTION. SECTION. 
1. Who to be deemed and considered 3. Hire of vagrants how disposed of, 
vagrants. proceedings against his securities 
2. Proceedings against vagrants be- in case forfeiture of bond. 


fore justice, and before district 
courts, in case of minors may bind 
them out, married vagrants to en- 
ter into bonds. 


4. Duties of all justices, sheriffs, con- 
stables, grand jurors as to vag- 
rants and persons suspected of 
vagrancy. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


SEcTION 1. That every person, who does, or is suspected to, get his livelihood 
by gaming, and every able bodied person who is found loitering, and wander- 
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ing about, and not having wherewithal to maintain himself, by some visible 
property, and who does not betake himself to labor, or some honest calling, 
to procure a livelihood, and all persons who may become chargeable to the 
county, and all other idle, vagrants, dissolute persons, rambling about, without 
any [627] visible means of subsistence, shall be’ deemed, and considered, as 
vagrants. 


Sec. 2. When any such person is found, in any county, any justice of the 
peace shall, from information, or from his own knowledge, issue his warrant 
to the sheriff, or constable, to bring such person before him, and if, upon ex- 
amination, it shall appear to such justice, that he comes within the description 
of vagrants, agreeably to this act, he shall commit him to the jail of the county, 
until the next district court, unless he enters into bond, payable to the county 
treasurer, in the sum of fifty dollars, with sufficient security, or securities, 
to be adjudged of by the justice, for his appearance before the said court, and 
to abide the determination thereof; if, upon examination, it appears to the 
said court, that such person is within the description, and is a minor, they shall 
direct the sheriff to bind him to some person of useful trade, or occupation, 
until he shall arrive to the age of twenty-one years, the said court shall direct 
the sheriff to hire him out for any term not exceeding nine months: provided, 
however, that if such person have a wife, or family, within the territory, he 
shall be set at liberty, upon his entering into bond, with approved security, 
payable to the county treasurer, to return to his wife and family, and follow 
some useful employment for their maintenance and support. 


Sec. 2. The money, arising from the hire of any vagrant, shall be applied, 
by the court, towards the payment of his debts; but if he shall not be indebted, 
or owe to the amount of his hire, the same, or the balance therof, shall be paid 
to such vagrant, at the time his or their service expires, unless he shall have 
a wife, or children, in which event it shall be applied to their use; when any 
vagrant shall have entered into a bond and security, as last mentioned to the 
county treasurer, and the penalty thereof shall become forfeited, the court 
shall direct an execution to issue thereupon, having first given ten days’ notice 
[to] the party, or parties, by scire facias that such execution will issue against the 
goods and chattels, lands and tenements of such security, the sheriff shall 
make distress and collect the amount as on other executions, and the money 
arising therefrom, shall be applied towards lessening the county tax. 

Sec. 4. All the justices of the peace, within their respective districts, shall 
see that this aet is executed, and all the sheriffs, and constables, within the 
several counties, shall give information, to such justices, of all vagrants that 
may be, within their knowledge, in their respective districts, and grand jurors, 
employed for any county, shall make [628] presentment of all such persons, 
within the county. as they may suspect to be vagrants, agreeably to this act, and. 
upon such presentment, the court shall direct some justice of the peace to 
issue his warrant, to bring such suspected persons before him, and, if upon 
examination, it appears that they come within the description of vagrants, the 
same steps shall be taken against them as heretofore directed to be taken against 
vagrants. 


Approved January 24, A. D. 1839. 
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CHAPTER 155. 


VALUATION LAW. 


AN ACT subjecting real and personal estate to execution. 


SEcTION. 


1. What property or interest in lands 
may be taken in execution. Pro- 
viso. 

2. Duty of officers in making levy on 
lands and directions relative to 
the same, 

3. Appraisement after levy, sale of the 
same, to what this gection extends. 

4. Levy on, and appraisement of goods 
&nd chattels, sale of the same, 
fallure to sell to be offered to 
plaintiff, etc., etc. 

5. What articles shall be exempt from 
execution and sale. 

6. Number of sheep exempt. 

7. Return of executions. 

8. Notice of sale of real and personal 
estate to be given. 

9. Additional execution issued when 
first does not satisfy debt. 

10. Provides for making deeds to pur- 
chaser in case of death of sheriff 
before doing so. 

11. Duty of sheriffs as regards the prop- 
erty of principal defendants and 
their securities. 

12. Proceedings when property levied 
upon is claimed by a person or 
persons not named in the execu- 
tion. 

13. Change of venue, continuances, new 
trials, etc., to be had as in other 
cases before justice. 

14. Cause determined by justice unless 
jury be required by either party. 

15. Judgment and its effect. 

16. Appeal allowed. 


SECTION. 
17. Claim of partners not to affect ex- 
ecution on undivided interests of 
defendant. 


18. Relating to the claiming of per- 
sonal property taken under attach- 
ment. Proviso. 


19. When, by whom and to whom, and 
under what regulations executions 
may be directed into any county 
of this territory, and return of 
the same. 


20. Release of personal estate and man- 
ner of obtaining the same. 


[629] 21.. Stay of execution on judgments in 
district courts, and how to obtain 
same. Proviso relative to 3rd and 
4th sections. 


22. Execution when issued may. 


23. Judgments against certain officers, 
no stay of execution allowed. 


24. Replevy bonds, etc., to be entered on 
dockets. 


25. Proceedings in executions against 
the estates of testators and intes- 
tates, notice to heirs and devisees, 
residents and non-residents. 


26. Overplus to be returned to defend- 
ant. 

27. Mutual judgments may be set off 
against each other. 

28. Deeds for real estate sold under ex- 
ecution to be recorded, otherwise 
not valid against innocent pur 
chaser. 

29. Certain acts repealed, 

30. Act when in force. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iewa: 


Section 1. That the personal and real estate of every individual, company, 
body politic or corporate, including his, her, or their goods, chattels, lands, 
tenements and hereditaments, and any title or equitable right to lands, whether 
under a certificate from any land office, or a title bond from any person for a 
warrantee deed, or any right whatever, to the possession of lands, be and the 
same are hereby made subject to execution, to be taken and sold, according to 
the provisions of this act: provided, that necessary wearing apparel shall not 
be considered as any part of the estate of any defendant or defendants in execu- 
tion. 


Sec. 2. That hereafter, when any writ of execution may issue against the 
goods, chattels, lands, tenements, and hereditaments of any defendant or de- 


444 VALUATION LAW 


fendants, it shall be the duty of the sheriff, or other officer, to levy such execu- 
tion upon such part of the estate of such defendant or defendants, as he, she, 
or they may direct, but if no such direction shall be given, the messuage, lands, 
or tenements, on which such defendant or defendants may be chiefly situated, 
shall not be levied upon unless a sufficiency of other property, to satisfy the 
execution or executions in the hands of the officers, cannot be found, and in all 
cases the real estate of execution defendants shall be exempt from levy and 
sale until the personal estate of such defendant shall be first levied upon and 
sold, unless such defendants voluntarily authorize the sale upon execution of 
their real estate: provided, that nothing herein enacted shall be so construed 
as to make it the duty of any sheriff, or other officer, to levy upon, and sell 
on execution, property selected for that purpose, by any execution defendant 
or defendants if there exists any reasonable doubts whether such defendant or 
defendants is or are the bona fide owners of such property so selected. 

[630] Sec. 3. That in all cases when a sheriff, or other officer, shall, by virtue 
of an execution, order, or decree of any court of record, levy upon any lands and 
tenements, he shall call an inquest of three disinterested persons having the 
qualifications of jurors, who shall be residents within the township or precinct 
where the lands are situated, and administer to them an oath, or affirmation, 
impartially to appraise said estate, so levied on, and said appraisers shall re- 
turn to said officer, under their hands and seals, an estimate of the real value 
of said estate, so levied on, upon actual view of the premises forthwith after 
such view, and the officer receiving such return shall deposit a copy thereof, 
with a particular description of said land, with the clerk of the district court, 
from which the said writ issued, and advertise and sell the same agreeably to 
this act, as hereinafter provided, and if the said real estate, when offered for 
sale, shall not sell for two-thirds of its appraised value, the officer shall offer 
the said lands to the plaintiff, his agent or attorney, who may take the same 
at two-thirds of its appraised value, and if the said plaintiff, or execution 
creditor, shall not accept the same, the said real estate shall not be offered 
for sale again on said execution, order or decree, for the term of twelve months 
thereafter, except at the costs of the plaintiff in execution, unless a sale be 
effected, when the costs of the sale shall be paid by the defendant in execution: 
provided, that said sheriff, or other officer, making such levy, shall, whenever 
the said lands are divisable, levy upon such part, and so much thereof as may be 
sufficient to satisfy such execution: and provided, in all cases, that real and 
personal property shall sell at publie out-ery for the best price the same will 
bring over and above the two-thirds of its appraised value, according to the 
provisions of this act, and a deed in fee simple, conveying the real estate, shall 
be made to the purchaser, executed by the officer selling the same, which shall 
be prima facia evidence of the regularity of the officer’s proceedings. The 
provisions of this section shall extend to sales of real estate under deeds of 
trust, whether the sale be by any order or decree of court, or otherwise. 

Sec. 4. That if execution be levied on goods and chattels, the officer levying 
the same shall take to his assistance two disinterested persons having the quali- 
fications of jurors to whom he shall administer an oath or affirmation to ap- 
praise the property so levied on, and who shall proceed, together with such 
appraisers, to estimate the value of each article or piece of property, levied on, 
at its fair value, and the officer shall endorse upon the back of his execution, 
or attach to it as a part of his return, a schedule of the property so levied on, 
with a pertinent de-[631]-seription of each article, with its appraised value, and 
shall proceed to advertise and sell the same, always describing said property in the 
notice of sale, precisely as the same is described in the schedule returned with the 
writ: provided, always, that no property, hereafter levied on, shall be sold by 
any officer for less than two-thirds of the appraised valuation: provided further, 
that no personal property shall be offered for sale more than once in every six 
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months, except at the cost of the person ordering such sale, unless sold at such 
subsequent sale, in which case the cost shall be paid as in other cases: provided 
further, that said officer shall again offer the property to said plaintiff, and if 
the same shall not be accepted by the plaintiff the officer shall require of the 
defendant in execution a bond for the delivery of the property levied on as 
aforesaid, at the expiration of six months from and after the time when said 
property was offered for sale, or that said defendant will deliver other prop- 
erty, of the same amount and value, to the said officer, within the time afore- 
said, if the delivery of the same shall be required by the said plaintiff in exe- 
eution, which shall be appraised and offered for sale as hereinbefore provided, 
and in the event the said property shall not sell at such second sale, for two- 
thirds of its appraised value, the officer shall again offer the same to the plaintiff 
in execution, who shall accept the said property, or so much thereof as may 
he necessary to satisfy said execution, at two-thirds of its appraised value, or 
shall lose his lien on the, same, and the bond taken as aforesaid, shall be con- 
sidered null and void, and be delivered up to be cancelled: provided always, 
that the officer levying any execution on any goods and chattels shall levy on 
such property, and so much thereof, as may be proportioned to the amount of 
the debt and costs, at two-thirds of its appraised value, out of any property 
given up by said defendant, and if the defendant shall neglect or refuse to turn 
out such property to said officer, when he shall have such property, it shall be 
the duty of such officer to make such levy on any property belonging to said 
defendant, as may be set off to said plaintiff in payment of his demand and 
eosts of suit; each appraiser shall be allowed each, fifty cents per day for thelr 
services. ' 


Sec. 5. That hereafter when any execution shall issue to any sheriff or other 
officer, against the goods and chattels, lands and tenements, of any defendant 
or defendants, if he, she, or they have families, it shall be lawful for such de- 
fendant or defendants to claim as exempt from execution the following prop- 
erty, to-wit: one bible, one eow and ealf, one horse or yoke of cattle, twelve 
sheep, and the wool that may be shorn from them, five head of hogs, and all 
pigs under six months old, [632] all the flax in the possession of such family, and 
the yarn or thread manufactured therefrom; one bedstead and the necessary bed- 
ding therefor for every two in family, and any quantity of cloth manufactured 
by such family, not exeeeding one hundred yards, household and kitehen fur- 
niture not exceeding in value fifty dollars; one stove and pipe for the same, 
all spinning wheels and looms put up and kept for use, all farming utensils 
not exceeding in value fifty dollars, the necessary food for all animals exempted 
from exeeution. Four months provisions for the family, and necessary fuel 
for the use of the family for sixty days. The surgical instruments and medical 
library of every praetising physician, and the library of every praetising lawyer 
or counsellor. All private libraries not exceeding one hundred dollars in value, 
and all family portraits. All mechanies tools necessary in their partieular eall- 
ing. The astronomical and mathematical instruments of every teacher or school- 
master, and the instruments of every practical surveyor necessary in their pro- 
fessions. All property exempt from execution shall be exempt from attachment 
or other process of law, and it shall be the duty of the said officer not to execute 
any of the above exempt property. 


Sec. 6. That in addition to the property exempt from execution and attach- 
ment in the preceding section, it shall be lawful for the defendant to claim, as 
exempt from process, founded upon contracts hereafter made, fifty head of 
sheep, and the wool that may be shorn therefrom. 


Sec. 7. That all executions hereafter issued from any of the courts of record 
of this territory, shall be made returnable within seventy days from the date 
of the same: provided, that when said execution is directed to an officer of any 
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other county than that in which the same is issued, there shall be one additional 
day for every twenty miles travel, calculating the distance from the county seat 
of the eounty from which said execution is issued, to the county seat of the county 
into whieh the same is directed. 


Sec. 8. That any sheriff, or other officer, levying an execution upon any 
real estate, shall, previous to offering the same for sale, give at least four weeks 
notice of the time and place of such sale, by posting up written advertisements 
thereof in four of the most publie places in the county, in which such real estate 
may be situated, and previous to selling any personal estate on execution the 
sheriff, or other officer levying thereon shall give at least fifteen days notice of 
the time and [633] place of such sale, by posting up written notices of the same at 
three of the most public places in the county in which such sale may be made. 


Sec. 9. That if the estate of any execution defendant or defendants, taken 
and sold on execution by virtue of the provisions of this act, should fail to sell 
for a sum sufficient to satisfy the debt, damages and costs due and accruing 
upon such execution, the officer returning such execution shall make return of 
his doings thereon accordingly, and another writ of execution shall issue to be 
credited, by endorsement made by the clerk or justice, with the sum or sums 
previously paid or made on any previous execution, upon which writ of execu- 
tion the proper officer shall proceed to levy and sell in the manner hereinbefore 
prescribed, making return of his doings thereon as in other cases, and in all 
cases, in addition to the above notifications of such sales, the officer shall give 
notice in writing to the defendant in execution, or leave such notice at his last 
or usual place of abode. 


Sec. 10. That when any sheriff, or other officer, who may have sold any 
real estate under the provisions of this act, shall previous to making a deed 
therefor to the purchaser, go out of office by death, resignation, removal, or 
otherwise, it shall be the duty of the successor in office of such officers to make 
the necessary deeds to purchasers: provided, the purchase money has been 
duly paid. 

Sec. 11. That if it shall appear upon the face of any writ or execution, or 
by endorsement thereon made by the officer issuing the same, that any one of the 
persons against whom the same may be issued is only security for any one or 
more of the persons against whom such execution may have been issued, the 
officer executing the same shall first sell so much of the estate of the principal 
defendant or defendants named in such execution as he may be able to find, be- 
fore he shall sell any of the estate of such security or securities, unless such 
officer may be otherwise directed by such security or securities. 

Sec. 12. That when any person, or persons, other than the defendant or 
defendants, by himself, herself, or themselves, his, her, or their agent or attor- 
ney, shall present a claim in writing to the officer holding such execution, set- 
ting forth that such person or persons is or are the owner or owners of, and 
have just claim to any personal property levied upon by such officer by virtue 
of such execution, specifying the article or articles, item or items of property so 
alleged to be owned and claimed, it shall be the duty of such officer, having 
levied on such property as aforesaid, to file the said claim without delay in the 
office of some justice of the peace in the proper county, and the said [634] justice 
shall thereupon proceed to docket the cause, making the claimant the plaintiff, 
and the execution plaintiff the defendant, and fix a day for trial, within five 
days thereafter, of which the parties interested, their agents or attorneys, shall 
have three days notice unless the same be waived, and a speedier trial agreed 
to by the said parties, and further proceedings on such exeeution shall be sus- 
pended until sueh claim may be abated or a final decision thereon had. 

Sec. 13. A change of venue may be granted, continuances had, new trials 
awarded, judgments and executions and other proceedings had in any such 
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cause as in other civil causes had before justices of the peace so far as the 
rules in such last mentioned causes are applicable, except as herein otherwise 
provided. 


Sec. 14. Such justice shall hear and try such cause unless either party 
should request a jury, in which case a jury shall be summoned as in other cases 
before justices of the peace, to try such cause and give a verdict, on which judg- 
ment shall be rendered as in other cases, so far as applicable. 


Sec. 15. If the judgment is in favor of the claimant, the property in dis- 
pute shall be delivered to him, and the execution plaintiff shall pay the costs, 
if it is against the claimant the costs shall be paid by such claimant, and the 
judgment shall justify the officer in selling the property. 


Sec. 16. An appeal may be taken from the judgment of the justice in any 
such cause within ten days from the rendition thereof, and not after, under the 
same rules and provisions that obtain in other cases before justices of the peace. 


SEC. 17. No claim interposed by one or more partners for their individual 
interest in any personal property so levied on, shall prevent the sale under 
execution of the undivided interest therein belonging to an execution defendant 
or defendants. 


Sec. 18. Personal property taken by virtue of a writ of attachment may be 
claimed, and such further proceedings thereon had as is herein provided in 
cases of personal property taken in execution: provided, that nothing herein 
shall be construed to prevent the claimant of property taken as aforesaid, 
from seeking his remedy in an action of replevin, detinue, trespass or trover, 
and provided further, that no officer shall be liable to any prosecution for taking 
any goods in execution in the possession of the defendant, unless notified or 
informed of the ownership thereof previous to the sale of such goods under 
execution. 


Sec. 19. That the clerks of the district court may upon request issue exe- 
eutions, directed to the proper officer of any county within this [635] territory, 
whose duty it shall be to obey and execute the same, and make due return thereof, 
to the officer who issued the same according to the provisions of this act, and 
whenever an execution shall be issued in any county in this territory, or from 
the supreme court, directed to the sheriff or coroner of any other county, it shall 
be lawful for such sheriff or coroner having received such execution, and dis- 
charged all the duties required therein by law, to enclose such execution, and 
forward the same by mail to the clerk of the court who issued the same; and on 
proof being made by such sheriff or coroner, that such execution was mailed 
a reasonable and sufficient time to reach the office from whence it was issued, 
within the time prescribed by law, such officer shall not be liable to any amerce- 
ment or penalty for any failure of the safe arrival of such execution, any thing 
in this act to the contrary notwithstanding: provided, that no sheriff or coroner 
shall send by mail, any money made on such execution unless he be specially in- 
strueted so to do by the plaintiff or his agent. 


Sec. 20. That when any personal estate may be taken on execution, by vir- 
tue of the provisions of this act, the officer taking the same may release such 
property by the defendant or defendants entering into bond with sufficient se- 
curity, in double the amount of the value of such property, conditioned for 
the delivery of the same at such time and place as may be named in such bond 
to such officer to be sold according to law, which bond shall be by such officer 
returned into the office from whence the execution, by virtue of which such 
property may have been taken, issued. and such bond shall be valid in law, and 
an action may be had thereon, whenever the conditions thereof may have been 
violated, and on recovery being had thereon, the amount due on such execution 
shall be assessed in favor of the plaintiff: provided, that the surety shall in 
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no case be liable for a greater amount than the value of the property so bonded, 
and on the judgment obtained on such bond, there shall be no stay of execution, 
and no delivery bond shall be taken by the officer executing the same: and pro- 
vided also, the officer shall be liable to the plaintiff for the value of the prop- 
erty so delivered, unless such officer shall make it appear to the satisfaction of 
the court, that said bail was good at the time of taking the same. 


Sec. 21. That any person against whom any judgment may be obtained 
in any of the district courts of this territory, may have a stay of execution 
thereon, as follows: On all sums of one hundred dollars and upwards, a stay of 
six months; on all sums less than one hundred dollars, and over fifty dollars, 
a stay of four months; and all sums of fifty dol-[636]-lars and under, the same 
stay that would have been allowed, had such judgment been obtained before a jus- 
tice of the peace, by procuring one or more sufficient securities to enter on the 
record of the court rendering such judgment, acknowledging himself or them- 
selves bail for the payment of such judgment, together with the interest and 
costs of suit; which recognizance may be entered in open court, or before the 
clerk of such court, and the same shall be taken as judgment confessed against 
the person or persons acknowledging the same, and execution shall issue as well 
against the principal as security or securities: provided, that any person who 
stays any judgment, shall not be entitled to the benefit of the appraisement law, 
as provided for in this act. 


Sec. 22. That when execution of any kind may issue upon any judgment 
upon which no stay of exeeution may have been taken under the provisions of 
the twelfth section of this act, the officer issuing the same shall endorse thereon, 
that the same is repleviable and also the date of rendition of such judgment, and 
the person or persons against whom such execution may have been issued, may 
replevy the same for the space of time specified in the said thirteenth section 
of this act from and after the date of the rendition of such judgment, as the 
same may be endorsed on such execution as aforesaid, by tendering to the officer 
having such execution in his hands, a bond with one or more good securities, 
made payable to the plaintiff in a penalty at least double the amount demanded 
by such execution, and conditioned for the full payment of the amount de- 
manded by such execution, together with interest and costs of suit to the end 
of such stay, which bond shall be returned by the officer returning the execu- 
tion as a part of his doings thereon to the officer who issued such execution; 
and such bond shall be taken as a judgment confessed against the person or 
persons who executed the same, and against their estates, and execution may 
issue thereon accordingly. 


Sec. 23. That upon judgments obtained against any justice of the peace, 
clerk, sheriff, coroner, county treasurer, county agent, trustee of the county 
academy or seminary fund, collector of the revenue, or attorney at law, or their 
securities for moneys by them collected or received in trust for others, by virtue 
of their office, against any individual or individuals, company or corporation 
for morey deposited with him or them, no stay or replevy of execution shall 
be allowed, and on executions issuing on such judgments, the court rendering 
the same, shall order an endorsement to be made, that such judgment is not 
repleviable, and such court shall also order that no stay of execution shall [637] 
be allowed, nor the benefit of the provisions of this act, which requires property 
to sell for two-thirds of its value; and executions issuing on such judgments, 
shall be returnable in sixty days from the date thereof. 

Sec. £4. That replevy bonds, and bonds for the delivery of property taken 
on execution, shall, when returned to the officer who issued such execution, be 
entered on the judgment docket of such officer. 

Sec. 25. That no real estate of any testator or intestate shall be subject te 
execution upon any judgment against the executor or administrator of such 


VALUATION LAW 449 


testator or intestate, until the devisees of such testator and the terre tenants of 
such real estate be first made parties to such judgment in the following manner, 
to wit: Where any judgment shall be obtained against any executor or ad- 
ministrator to be levied of the goods and chattels of the deceased, and execu- 
tion issued thereon shall remain unsatisfied, in whole or in part, for want of 
personal estate, and there is real estate in this territory, it shall be lawful for 
the plaintiff in such judgment to file in the proper court, where such judgment 
is obtained, a petition against the executors or administrators, and heirs and 
devisees, if any, of the deceased, setting forth the facts of the judgments and 
the want of personal property, and that there is real estate in the territory 
of Iowa, describing the same, and setting forth in what county or counties the 
same is situated, and praying said court to award the proper writ or writs of 
execution against the same, and the clerk of said court shall, upon filing such 
petition, notify the persons against whom it is filed of the pendency thereof, 
requiring them to appear on the first day of the next term of said court and 
show cause, if any they can, why the proper writ or writs of execution shall 
not be awarded; which said notice shall be given to residents by summons served 
by the proper officer, and to non-residents by publishing the same in the nearest 
newspaper for four weeks successively, and if a summons, it shall be served 
on residents ten days before the sitting of the court, and be published to non- 
residents as aforesaid, the court shall, at the first term, award the proper writ 
or writs of execution, directed to the proper officer of the proper county, unless 
good cause to the contrary be shown; and the nonage of heirs or devisees shall 
not, in any case. be good cause to suspend execution. 


Sec. 26. That whenever any goods, chattels, lands, tenements, or heredita- 
ments shall be sold on execution by virtue of any of the provisions of this act, 
and the same will sell for more than will satisfy such execution, the interests and 
costs aceruing thereon, the sheriff, or other officer, [638] making sale of the same, 
shall tender the overplus to the defendant or defendants, and then, and not 
till then shall such officer be discharged therefrom upon the records of the same 
court to which he shall make return of his proceedings concerning such sales. 

Sec. 27. That when mutual judgments are existing in any county or counties 
of this territory, it shall be the duty of the officer or officers in whose hands the 
executions may be, to set off one execution or judgment against the other, so far 
as the same shall extend; and execution may be certified from one county to 
another, for the purpose of allowing such set offs, and it shall be the duty of the 
officers when any such execution shall come to their hands, to allow the same. 

Sec. 28. All deeds of real estate, made by any sheriff or other officer, under 
this act, shall be recorded in the same manner as other deeds of real estate are 
now required by law to be recorded; and in failure of such record, such deeds 
shdll not be valid as against an innocent purchaser without notice. 

Sec. 29. That the act approved January 25, 1839, and all acts now in force, 
subjecting real and personal estate to execution, be and the same are hereby 
repealed. 

Sec. 30. This act to take effect from and after the twentieth day of Feb- 
ruary inst., A. D. 1843. 


Note:—(This act passed the Council and House, and was presented to the Governor 
February 10, 1843, at 4 p. m. There appears no record of the Governor's approval.) 
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CHAPTER 156. i 


VENUE. 
AN ACT to provide for changing the venue in civil and criminal cases. 


SECTION. SECTION. 


1. Causes for change of venue in civil {639] 10. Docketing and determination of 
cases. suit in court to which it has been 


2. Causes to be set forth by applicant. certified. 
TP 11. Costs of change to be paid by pe- 
3. Judge or court on a hearing may titioner, and manner of taxing and 
grant a change. collecting the same. 


4. More than one change not to be al- 12. Failure or neglect of clerk to trans- 
lowed. mit a transcript of papers not to 

5. Judge being interested or prejudiced, operate as a discontinuance. 
change to be awarded without ap- 13. Parties, witnesses, etc. etc., having 
plication from either. a notice of change to attend at the 

6. Duty of judge granting change in place of trial under pain of for- 
vacation. feiture for failure. 

7. Change granted when both parties 14. Change in criminal case granted in 
willing as in other cases. term time, witnesses for prosecu- 

8. Duty of clerk relative to order pe- tion to be recognized to appear. 
tition, etc, when a change has 15. Removal of prisoner by whom made, 
been granted. expenses of same and by whom 

9. To retain authenticated copies of borne, 
original papers. 16. Repealing clause. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That in any civil cause, in law or equity, pending in any district 
court, either party may have a change of venue, for the following causes: 

1. That the inhabitants of the county are so prejudiced against. the appli- 
eant, that he cannot expect an impartial trial. 

2. That the opposite party has an undue influence over the minds of the 
inhabitants of the county. 


3. That the judge is prejudiced against the applicant. 


Sec. 2. Any party to a suit may present to the court, or judge thereof in 
vacation, a petition setting forth the cause of his application for. a change of 
venue, to which shall be appended the affidavit of the applicant, verifying the 
truth of the facts set forth in said petition, and alleging that he has just reason 
to believe that he cannot receive a fair and impartial trial on account of' the 
causes set forth in his petition. 


Sec. 3. If reasonable notice shall have been given to the adverse party, or 
his attorney, of the time and place of such intended application for a change of 
venue, the court, or judge thereof in vacation, shall hear the case, and if the 
application is in accordance with the provisions of this act, a change of venue 
shall be awarded to some other county, in the same district where the causes 
complained of do not exist as convenient as may be to the opposite party: pro- 
vided, that if the judge of said district be interested or prejudiced, or related 
to either party, then, and in that case to some other district. 


Sec. 4. No party to a suit shall be entitled to more than one change of venue 
in the same cause. 


Sec. 5. That in all cases where the judge is interested or prejudiced, or is 
related to, or shall have been counsel for either party, the [640] court shall in 


VENUE 451 


term time, without application from either party award a change of venue as 
aforesaid. 


Sec. 6. If « change of venue shall be awarded by a judge in vacation, he 
shall immediately transmit to the clerk of the court where the cause is pending, 
the petition and affidavit with an order for a change of venue endorsed thereon. 


Sec. 7. If the parties, their agents or attorneys, consent to a change of 
venue, the court shall make an order for such change as in other cases. 


Sec. 8. When any such order shall be made by the court, or judge thereof 
in vacation, the clerk of such court shall immediately make out and transmit 
to the proper court, a copy of the order, petition, and affidavit, and a full trans- 
eript of the record and proceedings in such cause, with all the original papers 
filed therein, and comprising a part of the record. 


SEC. 9. It shall be the duty of the clerk to make out, and file in his office, 
an authenticated copy of all the original papers filed in such cause, prior to 
transmitting such papers to the county to which the venue may have been 
changed. 


Sec. 10. The clerk of the court, to which such cause may have been certi- 
fied, shall file in his office all the papers in the cause transmitted to him, and 
the cause shall be docketed, proceeded in, and determined, as if it had originated 
in such court. 


Sec. 11. All the costs attending any change of venue, including the expenses 
of the copy of the original papers, required by this act, to be filed in the office 
of the clerk making the same, shall be paid by the petitioner, and be taxed by 
the clerk of the court from which the cause is certified, according to the rates 
established by law for like services, and shall be paid by the petitioner, and not 
taken as part of the costs in the suit, and if the petitioner shall neglect or refuse 
to pay the same to such clerk, within twenty days after the change of venue is 
awarded, such clerk may make out a fee bill against such petitioner and his 
security, (if any) for costs, and deliver the same to any sheriff of any county 
in this territory, who shall levy and collect the amount of such fee bill, and 
twenty per cent thereon, for the use and benefit of such clerk, in the same man- 
ner as on executions, and such sheriff shall be entitled to like fees as on execu- 
tions; provided, that where the venue is changed without application from either 
party, the costs of such change shall abide the event of the suit. 

Sec. 12. If any clerk shall fail to transmit the transcript and pa-[641]-pers in 
any cause, the change of venue of which has been awarded, or if such papers shall 
have been sent and lost, such failure or loss shall not operate as a discontinu- 
ance in such suit, but such transcript and papers may be filed at the next term 
of such court, or if such papers shall have been lost, copies thereof may be filed, 
and such cause shall proceed as if no failure or loss had happened. 


Sec. 13. That when the venue shall be changed in any criminal case, the 
parties, witnesses, and all others who may have entered into recognizances, to 
attend the trial of such cause, having notice of the change of venue, shall be 
and are hereby required to attend at the time and place the trial is to be had, 
according to such change, and a failure to do so shall work a forfeiture of the 
recognizance. 


Sec. 14. That when the venue is changed in term time, in a criminal ease, 
the attorney general, or district prosecutor, shall have all witnesses on the 
part of the prosecution recognized to appear at the court on the first day of the 
term thereof, when the trial is to be had. 

Sec. 15. That in all cases when a change of venue shall be ordered in a 
criminal case, if the defendant shall be convicted, and imprisonment be a part 
of the judgment, the sheriff of the county where such conviction shall be had, 
shall immediately take such prisoner and convey him to the county where the 
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offense shall have been committed, and deliver him to the sheriff thereof, and 
take his receipt therefor, who shall retain him in custody according to the judg- 
ment of said court, and all costs and charges incurred in removing any prisoner 
as aforesaid, shall be allowed and paid out of the county treasury where the 
erime shall have been committed, if the defendant be unable to pay the same. 


Sec. 16. An act to provide for changing the venue in civil and criminal 
eases, approved January 18, 1839, shall be and the same is hereby repealed. 


Approved February 18, A. D. 1843. 


[642] CHAPTER 157. 


WASTE. 


AN ACT to allow and regulate the action of waste. 


SECTION. SECTION. 

1. By and against whom this action 10. Judgment and damages. 
may be brought. 11. Specification in the verdict. 

2. Who may be deemed to bave com- 12. When the premises wasted shall be 
mitted waste. recovered. 

3. Estates in remainder or reversion 13. When purchasers may maintain this 
owner may maintain action. action. 

4. Heirs may maintain action. 14. Right of possession and incidents 

6. Limitation of action. thereto. 


6. Original process by summons and 15. Repairs to buildings. 


form. 16. Use of lands and rights to crops. 
7. Writ how served. 17. What timber may be used. 
8. Declaration. 18. Quality of timber and its’ applica- 


9. 


Proceedings and analogies herein. 


tion, 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person having the possession, or control, of lands or 
tenements, and holding the same by any other than a fee simple title, in sev- 
eralty, who shall commit any waste thereof, or anything thereunto appertain- 
ing, shall be subject to an action of waste, at the suit of any party thereby in 
jured. i 

Sec. 2. Any such person, who shall not have used due care and exertion to 
prevent waste, shall be deemed to have committed it. 

Sec. 3. Any one seized of an estate in remainder, or reversion, may main- 
tain this action for injuries done to the inheritance, notwithstanding any inter- 
vening estate for life, or years. 

Sec. 4. An heir, whether he be within or of full age, may maintain his 
action for waste in the time of his ancestor, as well as in his own time. 

Sec. 5. No action, however, shall be brought for waste committed more 
than six years prior to the time of commencing such action. 

Sec. 6. The first process, in an action of waste, shall be a summons, which 
may be substantially in the following form: 


e County, ss. 


The United States of America, to the sheriff of said county, you are [643] 
hereby commanded to summon C. D., if he be found in your county, to appear be- 
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fore the district court of said county, on the first day of the next term thereof, to 
answer A. B. in an action of waste, to his damage dollars, and have 
you, then and there, this writ: Witness," &c. 

Seo. 7. Every such summons shall be served personally, or by publication, 
in like manner as is provided in actions for the partition of real property. 

Sec. 8. The declaration must describe the premises wasted, and the interests 
of the parties therein, with the same precision as is required in an action of 
partition aforesaid. 

Sec. 9. Except as herein otherwise provided, the proceedings authorized 
by this aet, shall be assimilated, as far as practicable, to those adopted in per- 
Sonal actions. 

SEC. 10. If, upon the default of the defendant, or upon issue joined, the jury 
find that waste has been committed by such defendant, as stated in the declara- 
tion, the judgment thereupon shall be, that said plaintiff recover three times 
the amount of the damages found by the jury. 

Sec. 11. The jury, in such cases, shall also declare, in their verdict, whether 
sueh waste has been wilfully committed, or if it has been the result of gross 
negligence. 

Sec. 12. Should either of such circumstances be found true, then if the ac- 
tion were brought by any other than a joint tenant, or a tenant in common, the 
judgment of the court, in addition to the treble damages aforesaid, shall be that 
the plaintiff recover the place thus wasted. 

Sec. 13. Whenever lands or tenements shall be sold, by virtue of an execution 
issued upon any judgment or decree, the purchaser of such property, at said 
sale, may maintain an action of waste against the person in possession thereof, 
after such sale, for any waste, thereafter, by him committed. 

Sec. 14. But the person entitled to the possession of lands, so sold, may, 
until such right of possession shall have expired, use and enjoy such premises, 
in like manner, and for like purposes, as they were used and enjoyed, prior to 
such sale, doing no permanent injury to the freehold. 

Sec. 15. He may make the necessary repairs to buildings, but shall make no 
alteration in the form or structure thereof. 

Sec. 16. He may use and improve the lands in the ordinary course of hus- 
bandry, and shall be entitled to the crops growing thereon, at the expiration of 
his said right of possession. 

[644] Sec. 17. He may apply any wood or timber, on such lands, to the nec- 
essary repair of fences, and, if said premises be actually occupied by him, he may 
take the necessary fire wood for the use of his family. 

Sec. 18. If, however, in either of the cases mentioned, in the three last sec- 
tions, he should employ timber, of a quality vastly superior to that required by 
the occasion, he shall be deemed to have committed waste. 

Approved January 21, A. D. 1839. 
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CHAPTER 158. 


WATER CRAFTS, LOST GOODS AND ESTRAYS. 


AN ACT concerning water crafts found adrift, lost goods, and estray animals. 


SECTION. SECTION. 
1. Water crafts taken up, proceedings articles—See note at the end of 
relative to the same. this section, 
2. Proceedings when value does not ex- 10. Disposition of property when owner 
ceed twenty dollars. does not apply for it within time 
3. Lost goods, bank notes, etc., found, specified. 
proceedings relative to. 11. When proceeds of sale to be for- 
4. Where value does not exceed ten feited, and to whose use. 
dollars. 12. Unavoidable accidents provided for. 
5. Where water crafts, money, notes, 13. Forfeiture for selling or removing 
etc., does not amount to five dol- out of the territory any property 
lars, found or taken up, and how re- 
6. Proceedings relative to estray covered. 
horses, mares, &c. 14. Forfeiture for failure to comply 
7. Relative to estray neat cattle, sheep, with this act, and how recovered. 
hogs, &c. 15. Fees of officers or other persons for 
8. When found without the settle- services under this act. 
ments. 16. Examination of estray book to be 
9. Compensation for taking, finding, allowed at all times. 


&c., of any of the aforementioned 17. When this act in force. 


Be tt enacted by the Council and House of Representatives of the Territory 
of Iowa: : 


Section 1. That if any person, or persons, shall hereafter stop, or take up, 
any keel, or flat boat, ferry flat, batteau, pierogue, eanoe, or other vessel, or 
water craft found adrift on any water course [645] within the limits or upon the 
borders of this territory, and the same shall be of the value of five dollars, or up- 
wards, including her cargo, tackle, rigging, and other appendages, it shall be 
the duty of such person or persons, within five days thereafter, (provided the 
same shall not have been previously proven and restored to the owner,) to go 
before some justice of the peace, of the proper county, and make affidavit in 
writing, setting forth the exact description of such vessel, or water craft, where 
and when the same was found, whether any, and if so, what cargo, tackle, rig- 
ging, or other appendages, was found on board, or attached thereto, and that the 
same has not been altered, or defaced, either in the whole, or in part, since the 
taking up, either by him, her, or them, or by any other person, or persons, to 
his, her, or their knowledge, and the said justice shall, thereupon, issue his 
warrant, directed to some constable of his township, or district, commanding 
him forthwith to summon three respectable householders of the neighborhood, 
if they cannot otherwise be had, whose duty it shall be to proceed, without delay, 
to examine and appraise such boat, or vessel, her cargo, or tackle, rigging, and 
all other appendages, as aforesaid, and to make report thereof under their hands 
and seals, to the. justice issuing such warrant, as aforesaid, who shall enter the 
same, together with the affidavit of the taker up, at large, in his estray book, and 
it shall be the further duty of such justice, within ten days after the said pro- 
ceedings shall have been entered on his estray book, aforesaid, to transmit a 
certified copy thereof to the clerk of the board of county commissioners, of the 
proper county, to be by him recorded in his estray book, and file the same in his 
office. 
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SEC. 2. In all cases, where the appraisement of any such boat, or vessel, in- 
cluding her cargo, tackle, rigging, and other appendages, as aforesaid, shall not 
exceed the sum of twenty dollars, the taker up shall advertise the same on the 
door of the court house, or in three other of the most public places in the county, 
within ten days after the justice’s said certificate shall have been entered on 
the records of the board of county commissioners court, and if no person shall 
appear to claim and prove such boat, or vessel, within six months from the time 
of the taking up as aforesaid, the property in the same shall vest in the taker 
up. But if the value thereof shall exceed the sum of twenty dollars, it shall be 
the duty of the clerk of the board of county commissioners court, within twenty 
days from the time of the reception of the justices said certificate, at his office, 
to cause an advertisement to be set up on the door of the court house, or at three 
other of the most publie places [646] in the county, and also a notice thereof, 
to be published for three weeks successively in some publie newspaper, printed 
in this territory, and if the said boat or vessel, be not claimed or proven 
within ninety days after the advertisement of the same as aforesaid, it shall be 
the duty of the taker up to deliver the same to the sheriff of the county, where- 
in sueh boat or vessel may have been so taken up, who shall thereupon proceed 
to sell the same at publie auetion, to the highest bidder, for ready money, having 
first given ten days notice of the time and place of sale, and the proceeds of 
all such sales, after deducting the costs and other necessary expenses, shall be 
paid into the county treasury. 


SEC. 3. If any person shall hereafter find any lost goods, money, bank notes, 
or other choses in action, of any description whatever, of the value of five 
dollars and upwards, it shall be the duty of such person, or persons, to inform 
the owner thereof, if known, and to make restitution of the same, without any 
compensation whatever, except the same be voluntarily given on the part of the 
owner, but if the owner be unknown, such person, or persons, shall, within five 
days after such finding, as aforesaid, take such goods, money, bank notes, or other 
choses in action, before some justice of the peace of the proper county, and 
make affidavit of the deseription thereof, the time and place, when and where 
the same was found, that no alterations had been made in the appearance there- 
of, since the finding of the same; whereupon the justice shall enter a description 
of the property thus found, and the value thereof, as near as he can ascertain, 
in his estray book, together with the affidavit of the finder, to be taken as afore- 
said, and shall also, within ten days after said proceeding shall have been en- 
tered on his estray book, as aforesaid, transmit to the clerk of the board of county 
commissioners, a certified copy thereof, to be by him recorded in his estray book, 
and file the same in his office. 

Sec. 4. In all cases, where such lost goods, money, bank notes, or other choses 
in action, shall not exceed the sum of ten dollars in value, it shall be the duty of 
the finder, to advertise the same on the door of the court house, or in three 
other of the most publie places in the county, and if no person shall appear to 
claim and prove such money, goods, bank notes, or other choses in action, within 
twelve months from the time of such advertisement, the right to such property. 
when.the same shall consist in goods, money, or bank notes, shall be vested in 
the finder: but if the value thereof shall exceed the sum of ten dollars, it shall 
be the duty of the clerk of the board of county commissioners, within twenty days 
from the time of the reception of the justices said [647] certificate at his office, to 
eause an'advertisement to be set up on the court house door, or three other of 
the most public places in the county, and also a notice thereof to be published, 
for three weeks successively, in some publie newspaper, printed in this terri- 
tory, and if the said goods, money, bank notes, or other choses in action, be not 
reclaimed within six months after the advertisement as aforesaid, it shall be the 
duty of the finder, if the property shall eonsist in money, or bank notes, to de- 
liver the same to the county treasury, after deducting the necessary expenses 
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hereinafter provided for, if in bank bills, notes of hand, patents, deeds of con- 
veyance, articles of apprenticeship, mortgages, or other instruments of value, 
the same shall be delivered to the clerk of the board of county commissioners, 
to be preserved in his office, for the benefit of the owner, whenever legal 
application shall be made therefor. If in goods, wares, or merchandise, the same 
shall be delivered to the sheriff of the county, who shall thereupon proceed to 
sell the same at public auction to the highest bidder, for ready money, having 
first given ten days notice of the time and place of such sale, and the proceeds 
of all such sales, after deducting the cost and other expenses, shall be paid into 
the county treasury. 


Sec. 5. In all cases where any vessel or water craft shall be taken up, or 
any goods, money, or bank notes, shall be found, as aforesaid, which shall be of 
a value less than five dollars, it shall be his duty to advertise the same by setting 
up three advertisements in the most publie places in the neighborhood, but in 
such cases the taker up, or finder, shall be required to keep and preserve the same 
in his or her possession, and shall make restitution thereof to the owner, without 
fee or reward, except the same be given voluntarily, whenever legal application 
shall be made for the same: provided, it shall be done within three months from 
the time of such taking up, or finding, but if no owner shall appear to claim 
such property, within the time aforesaid, the exclusive right to the same shall 
be vested in the finder, or taker up. 


SEC. 6. Every person, being a householder, who shall take up any stray horse, 
gelding. mare, colt, mule, or ass, shall, within five days thereafter, take the same 
before some justiee of the peace of the county, wherein such stray shall have 
been taken up: provided, the same shall not have been previously proven by the 
proper owner, or owners, and a tender made for the compensation herein pro- 
vided for, and make oath, before such justice, that the same was taken up at 
his or her plantation, or place of residence, in said county, or otherwise, as the 
[648] case may be, and that the marks or brands, have not been altered by him, or 
her, or any other person, or persons, to his, or her knowledge, either before or 
after the same was taken up, the justice shall then issue his warrant, directed 
to a constable of his district, commanding him to summons three disinterested 
householders of the neighborhood, unless they can otherwise be had, to appraise 
such estray, and after they or any two of them, have been sworn to appraise 
such estray, without partiality, favor or affection, they shall forthwith proceed 
to appraise the same, and shall immediately make report thereof, in writing, 
under their hands and seals, to the said justice, in which they shall be required 
to set forth a description of the marks, natural and accidental, brands, color, 
and age of such horse, gelding, mare, colt, mule, or ass; and the said justice shall 
thereupon enter the same in his estray book, and transmit a certified copy there- 
of, under his hand and seal, together with the original return of the appraisers, 
to the clerk of the board of county commissioners of said county, within ten days 
thereafter, who shall enter the same in his estray book, and file the aforesaid 
transcript, and report of the appraisers, in his office, and the said clerk shall, 
within twenty days from the time of the reception of the justices said trans- 
cript, cause an advertisement thereof to be set up on the door of the court house, 
or at three other of the most public places of the county, and also a no- 
tice to be published, for three weeks successively, in some public newspaper, 
printed in this territory: provided, the newspaper publication may be dispensed 
with in all cases, where the value of such estray shall not exceed the sum of 
fifteen dollars. 


Sec. 7. Any person being a householder who shall take up any head of neat 
cattle, sheep, goat, or hog, shall, within five days thereafter, cause the same to 
be advertised in three of the most public places in the neighborhood, or town- 
ship, and shall also, within ten days thereafter, unless such stray or strays shall 
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have been previously reclaimed by the owner, go before some justice of the 
peace of the proper county, and make oath, as required in the taking up of an 
estray horse, whereupon such justice shall take from such taker up, upon oath, a 
particular description of the marks, brands, color, and age of such neat cattle, 
sheep, goat or hog, and said justice shall also cause such estray, or estrays, last 
mentioned, as aforesaid, to be appraised, in like manner as is required to be done 
in the case of an estray horse, after which the same entries, and proceedings 
shall be made as is required in the sixth section, except that it shall not be neces- 
sary to make publication, in a newspaper, where the valuation of the property 
shall not exceed the [649] sum of fifteen dollars: provided, that if two, or more 
estrays, of the same species, are taken up, by the same person, at the same time, 
they shall, in all cases, be included in one entry, and in one advertisement, and in 
such cases the said justice, clerk, and appraisers, shall receive no more for their 
services than is allowed in cases where but one of the same species is taken up: 
but, in all cases, where the value does not exceed the sum of five dollars, no 
further proceedings need be had, than for the justice to enter the same in his 
estray book, for which the justice shall be entitled to a fee of twenty-five cents; 
and when so posted and entered, the right, after the expiration of six months, 
shall vest absolutely in the taker up: but he shall be accountable for, and pay 
to each owner the appraised value of such animal, after deducting all lawful 
charges incident to taking up, and posting such estray, or estrays, and if ‘the 
appraisement of an estray or estrays shall exceed five and does not exceed ten 
dollars, the right therein shall be vested in the taker up, by his paying into the 
county treasury the appraised value thereof, at the expiration of six months, 
after the same shall be advertised. 


Sec. 8. Any person, being a householder, finding any stray horse, gelding 
mare, colt, mule, or ass, running at large without any of the settlements in this 
territory, may take up the same, and shall forthwith take such stray, or strays, 
before the nearest justice of the peace, and make oath as directed in the sixth 
section of this act, after which it shall be lawful for such persons, to post such 
stray. or strays, in manner and in form as in other cases: provided, that nothing 
in this act contained shall be so construed as to authorize any person to take 
up, or stop, any stray animal, between the first day of May. and the first day of 
November, unless the same be a work beast, and manifestly straying away from 
the owner. 


Sec. 9. As a reward for taking up of all boats, and other vessels, and of 
estrays, and for finding of lost goods, money, bank notes, and other choses in 
action, there shall be paid by the owner, to the taker up, or finder, before resti- 
tution of the property, or proceeds thereof shall be made: for every horse, geld- 
ing, mare, colt, mule or ass, the sum of one dollar, except where the same may 
have been taken up out of the settlement, in which case the taker up shall be 
allowed the sum of three dollars; for each head of neat cattle, fifty cents, for 
every sheep, or goat, twenty-five cents; and for every hog above six months old, 
the sum of ten cents; and, in all eases, where goods, money, or bank notes shall 
be found, the finder shall be entitled to ten per cent. upon the [650] value thereof, 
in addition to which said allowance, the owner shall also be required to pay, to the 
taker up, or finder, all such costs, and charges, as may have been paid by him, 
or her, to the justice and clerk for their services, to be rendered as aforesaid, 
including the cost of publieation, together with reasonable charges for keeping, 
and taking care of such property, which last mentioned charge, in case the taker 
up, or finder, and the owner cannot agree, shall be assessed by two disinter- 
ested householders of the neighborhood, to be appointed by some justice of the 
peace of the proper county, whose decision, when made, shall be binding and 
conclusive on all parties. 


Note—The last four lines of this section were stricken out as directed by the act to 
amend the several acts therein named.—See chapter 20. 
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SEC. 10. In all eases where any stray animal shall be taken, as aforesaid, 
and no owner shall apply, or prove his, or her property, within one year after 
advertisement shall be made as aforesaid, and the valuation exceed the sum of 
ten dollars, and no owner appear within the time aforesaid, the property may 
be vested in the taker up, by his paying the appraisement value into the county 
treasury, after deducting all necessary expenses, as hereinafter provided; but 
if the taker up, or finder, shall fail to comply, as aforesaid, then it shall be his 
duty to deliver the same to the sheriff of the county, who shall thereupon pro- 
ceed to sell such stray, or strays, at publie auction, to the highest bidder, for 
ready money, having first given ten days publie notice of the time and place 
of sale, and the money arising from the sale thereof, after deducting the costs 
and charges paid by the taker up, and reasonable expenses for keeping the same, 
together with all other costs and charges which may be incident thereto, shall be 
paid into the county treasury: provided, that the taker up shall, in all cases, 
have the privilege at the expiration of the year, as aforesaid, to pay into the 
county treasury the aforesaid value of such estray, after deducting the costs 
and charges aforesaid, and by so doing shall acquire an absolute right to the 
property in such estray: and provided, that the taker up and treasurer cannot 
agree on the charges for keeping, it shall be assessed, as aforesaid, by two dis- 
interested freeholders, which decision shall be binding. 


Sec. 11. The net proceeds of all such sales as may, at any time, be made by 
the sheriff, in pursuance of this act, and all such money, and bank notes, as may 
be paid over to the county treasurer, as directed in the tenth section, shall re- 
main in the hands of the county treasurer, in trust for the owner, if any such 
shall apply within one year from the time [651] the same shall have been paid 
over, but if no owner shall appear within the time aforesaid, the said money shall 
be considered as forfeited. and the claim of the owner thereto forever barred, in 
which event the money shall remain in the county treasury, to be applied to 
the use of the common schools, whenever applied for by law. 


Src. 12. If the taker up of any stray animal. water craft. or lost goods, bank 
notes, or other choses in action, shall be faithful in taking care of the same, 
and any unavoidable accident shall happen thereto, without the fault or neg- 
lect of the finder, or taker up, before the owner shall have an opportunity of re- 
claiming the same, such taker up, or finder, shall not be accountable therefor: 
provided, that in all cases of accident, as aforesaid, it shall be the duty of the 
taker up, or finder, within ten days thereafter, to certify the same under his 
hand and seal, to the clerk of the board of county commissioners, who shall 
make an entry thereof in his estray book. 


Sec. 13. If any person shall trade, sell, or carry out of the limits of this 
territory, any such property as may, at any time, be taken up, or found, as afore- 
said, except such animals as are suitable for the harness, or saddle, as aforesaid, 
before he, or she, shall be vested with the right to the same, agreeably to the 
provisions of this act, he, or she, so offending, shall forfeit any pay double the 
value thereof, to be recovered by any person who will sue for the same, in any 
court, or before any justice of the peace having jurisdiction thereof, by action of 
debt, one-half thereof shall go to the person suing, and the other half to the 
county, as aforesaid. 


Sec. 14. If any person shall take up any boat, or vessel, or any stray beast, 
or shall find any goods, money, bank notes, or other choses in action, and shall 
fail to comply with the requisitions of this act. every such person, so offending, 
shall forfeit and pay the sum of twenty dollars, to be recovered before any 
justice of the peace, by any person who will sue for the same, the one half 
whereof shall be for the use of the person suing, and the other half to be de- 
posited in the county treasury for the use of the common schools: provided, that 
nothing herein contained shall prevent the owner from having and maintaining 
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his action against such person for the recovery of any damages he or she may 
sustain. 

Sec. 15. In all cases where services shall be performed by any officer, or 
other person, under this act, the following fees or compensation shall be al- 
lowed, to-wit: To the justice of the peace for administering the oath to the taker 
up, or finder, making an entry thereof, with [652] the report of the appraisers 
and making and transmitting a certificate thereof to the clerk of the board of 
county commissioners, fifty cents; to the clerk, for taking proof of the ownership 
of the property, and granting a certificate of the same, twenty-five cents; for reg- 
istering each certificate transmitted to him by the justice, as aforesaid, twelve 
and a half cents; for advertisements, including the newspaper publication, fifty 
cents; to the sheriff, on account of all sales made by him, in pursuance of this 
act, five per cent. on the amount; to the constable, for each warrant served on 
appraisers, twenty-five cents; to each appraiser, twenty-five cents; all which 

-said costs and charges, with the exception of the justice’s charge for granting 
a certificate of ownership, and the sheriff’s commission, shall be paid by the 
taker up to the persons entitled thereto, whenever the services shall be per- 
formed: provided, that in all cases, where it shall be necessary to make publi- 
cation in a newspaper, the taker up, or finder, as the case may be, shall be re- 
quired to deposit with the clerk of the board of county commissioners, a sum 
of money sufficient to pay for the same, previous to the publication thereof; all 
which costs and charges shall be reimbursed to the taker up, or finder, in all 
cases where restitution of the property shall be made to the owner, or the same 
shall be delivered to the sheriff to be sold, or where money, or bank notes shall 
be paid into the county treasury, in addition to the reward to which such per- 
son may be entitled for such taking up or finding, as aforesaid. 

Sec. 16. For the more speedy recovery of estrays, and other lost property, 
it shall and may be lawful, at all times for any person interested, to search and 
examine the estray book of the clerk for any information he or she may want, 
in relation to any property which may at any time have strayed away, or been 
lost, by any such person as aforesaid, for which said clerk shall be entitled to no 
compensation. 

Sec. 17. This act to take effect, from and after the first day of May next. 


Approved January 22, A. D. 1839. 


[653] CHAPTER 159. 


WOLVES. 
AN ACT to encourage the destruction of wolves. 


SEcTION. SECTION. 


1. Commissioners may offer reward for justice, who shall certify the 
killing wolves. same, 


2. Evidence of killing shall be the 


scalp, and to be produced before 3. Commissioners to order payment. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
Section 1. That the board of commissioners of the several countieg in this 


territory, be and they are hereby authorized and empowered, at their discretion, 
to offer a reward of not less than twenty-five cents nor over one dollar, to any 
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person who shall kill any wolf within their respective counties, not exceeding 
six months old; and the sum of not less than fifty cents nor more than three 
dollars for every wolf over that age. And the commissioners aforesaid may 
renew or withdraw the offer of the above bounties from time to time, as in their 
discretion they may deem expedient, by publishing notices thereof in at least 
three public places within their respective counties. 

Sec. 2. Any person claiming the benefit of this act, shall produce before 
some justice of the peace for the county where such wolf was killed, the scalp, 
with the ears thereon, and the justice shall administer to such person, the fol- 
lowing oath, to-wit: ‘‘you do solemnly swear that the scalp now produced by 
you was taken from a wolf killed by you in this county; that you did not bring 
the same into this county from any other place, and that you believe that said 
wolf was more (or less as the case may be) than six months old, and that said 
wolf was killed on or about’’ (here state the time when.) Said justice shall 
thereupon grant to said person a certificate, stating the name of the killer, the 
age of the wolf, and the time when killed; and said justice shall receive, for 
his services above mentioned, twelve and one-half cents. And it shall be the 
duty of said justice to destroy the scalp upon granting such certificate. 

Sec. 3. When any certificate granted under the provisions of this act, is 
presented to the board of county commissioners of the county [654] where the 
certificate was issued, said board of commissioners shall order that the person 
presenting said certificate be paid out of the county treasury, the sum to which 
he is entitled under the provisions of the first section of this act. 

Approved January 7, A. D. 1840. 


CHAPTER 160. 
WEIGHTS AND MEASURES. 
AN ACT to regulate weights and measures. 


SECTION. SECTION, 


1. County commissioners to procure 12. The same. 


eigh d ; 
welghte: and measures 13. Action may be maintained against 


2. Yard measure. inspector or representatives for 

3. Bushel measure. violation of the above sections. 

4. Half bushels and pecks. 14. Action against seller or purchaser 

5. Gallon measure. for using, to the injury of any per- 

6. Half gallon and quarts and pound son, weights or measures not con- 
weight avoirdupois. formable to this standard. 


7. The foregoing to be the standard 15. Ton and hundred weight. 


or welent es in this 16. Bushel of wheat, rye or corn, to con- 
y: : sist of 60 pounds. 


8. Inspector of weights and measures 
elocied. to Er bond and take 17. F. G. Schwatka inspector for Des 


oath Moines county. 
9. Brand of inspector. 18. County commissioners in other 
10. Measures to be branded, compensa- counties to appoint until general 


tion for same. election. 
11. Resignation or death of inspector 19. Certain act repealed. 
provided for. 20. When act to take effect. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That the several boards of county commissioners within this ter- 
ritory, be and they are hereby authorized and required to proeure for their re- 
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spective counties, and at the expense of the same, a set of the following weights 
and measures, for the use of their respective counties. 


Sec. 2. That the yard for the measurement of cloths, and other commodities 
commonly sold by the yard, shall contain three feet of twelve [655] inches each, 
and may be divided into halves, quarters, eighths, and sixteenths. 


SEC. 3. That the bushel for measuring all substances not being liquid, nor 
sold by heaped measure, shall eontain two thousand one hundred and fifty and 
. two-fifths solid inches, and shall be denominated the bushel for dry measure. 

SEC. 4. That all other measures of capacity for substances not being liquid, 
nor sold by heaped measure, shall be derived from the bushel for dry measure by 
eontinual division by the number two, so as to constitute half bushels, pecks, 
(or fourths of a bushel,) and half pecks, (or eighths of a bushel.) 

Sec. 5. That the gallon for liquid measure, shall contain two hundred and 
thirty-one solid inches. 

Sec. 6. That all measures of capacity for liquids, shall be derived from the 
liquid gallon, by continual division by the number two, so as to constitute half 
gallons, quarts, pints, half pints and gills, which measures are to be of wood, or 
any metal the board of commissioners may think proper. Also one set of weights, 
commonly called avoirdupois weight, the pound of which is sixteen ounces. 

Sec. 7. .That all contracts hereafter to be made or executed in this territory, 
for any work to be done, or for anything to be sold, delivered, done, or agreed for 
by weight or measure, shall be taken and construed to be made according to the 
standard weight and measure hereby established: provided, that nothing herein 
contained, shall be construed to prevent parties from adopting a different stand- 
ard of weight and measure by mutual agreement. 

Sec. 8. That there shall be elected annually, in each and every organized 
county in this territory, at the general elections, one person to be inspector of 
weights and measures, who shall give bond and security, to be approved of by the 
board of commissioners, for the faithful performance of his duties as such in- 
speetor of weights and measures, and shall take an oath faithfully and impar- 
tially to diseharge the duties of his office, to the best of his abilities. : 

Sec. 9. That the board of county commissioners in each and every organized 
county in this territory, shall furnish to the inspector of weights and measures 
of their respective counties, a seal or brand, which shall make an impression 
of the word Iowa. 

Sec. 10. That all liquid and dry measures shall be sealed on the bottom, on 
the inside, and branded on the upper edge or side, as near the upper edge as 
possible of such measure, and shall be done only by [656] such inspector of 
weights and measures, and for every impression so made by such inspector, he 
shall receive twelve and a half cents, to be paid by the person applying to have 
his weights or measures so sealed or branded. 

Sec. 11. That whenever the inspector of weights and measures mentioned 
in this aet, shall resign or be removed from office, or whenever the office shall 
become vacant in any way, except by death, it shall be the duty of such in- 
speetor to deliver to his successor in office, all the standards, beams, weights 
and measures in his possession. 

Sec. 12. That in ease of the death of such inspector of weights and measures, 
his reprsentatives shall in like manner deliver to his successor in office, such 
beams, weights and measures. 

Sec. 13. That in case of refusal or neglect to deliver such standards, entire 
and complete, the successor in office may maintain an action on the case, against 
the person or persons so refusing or neglecting, and shall recover double the 
value of such standards as shall not have been delivered. And in every such 
action in which judgment shall be rendered for the plaintiff, he shall recover 
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` double costs, and one moiety of the damage recovered in such action, shall be 
retained by the person recovering, and the other moiety shall be applied by 
him to the purchase of such standards as may be required in his office. 

Sec. 14. That if any person or persons, shall hereafter use any weights, 
measures, beams or steelyards, in weighing or measuring, which shall not be 
conformable to the standards of this territory, as established by this act, whereby 
any purchaser or seller of any commodity, or article of trade or traffic, shall be 
injured or defrauded, such seller or purchaser may maintain an action on the 
case, against the offender, and if judgment shall be rendered for the plaintiff, 
he shall recover treble damages and costs of suit. 

Sec. 15. That the hundred weight, shall consist of one hundred pounds avoir- 
dupois weight, and twenty such hundreds shall constitute a ton. 

Sec. 16. That whenever wheat, rye, Indian corn, barley or oats, shall be sold 
by the bushel, and no special agreement as to the measurement or weight thereof, 
shall be made by the parties, the bushel shall consist of sixty pounds of wheat, 
fifty-six pounds of rye or Indian corn, forty-five pounds of barley, and thirty- 
two pounds of oats. 

Sec. 17. That Frederick G. Schwatka, of Des Moines county, is hereby ap- 
pointed inspector of weights and measures for the county of [657] Des Moines, 
who shall continue in office until the next general election. 

Sec. 18. That the several boards of county commissioners are hereby author- 
ized to make the appointment of inspectors of weights and measures in their 
respective counties, which appointment shall continue until the next general 
election. 

Sec. 19. That the act, entitled an act, concerning weights and measures, ap- 
proved, January 4th, eighteen hundred and thirty-nine, be and the same is hereby 
repealed. 

Sec. 20. This act to take effect and be in force, from and after the first day 
of May, 1843. 


Approved February 7, A. D. 1843. 


CHAPTER 161. 


WORSHIPPING CONGREGATIONS. 


AN ACT to preserve good order in all worshipping congregations, in this territory. 


SECTION. SECTION. 

1. What constitutes a misdemeanor rel- 3. Trial and punishment of persons 
ative to churches, and penalty for guilty of misdemeanors under this 
the game. act. 

2. Jurisdiction and duties of justices of 4. Appeal to district court allowed. 


the peace. 


Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 


Section 1. That any person who shall, by menace, profane swearing, vulgar 
language, or any disorderly, or immoral conduct, interrupt and disturb any 
congregation, or collection of citizens, assembled together for the purpose of 
worshipping Almighty God, or who shall sell, or attempt to sell, or otherwise dis- 
pose of ardent spirits, or liquors, or any article which will tend to disturb 
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any worshipping congregation, or collection of people, within two miles of such 
place, unless the person, so selling or disposing of said spirituous liquors or 
articles, shall be regularly licensed to keep a tavern, or grocery, and shall sell 
the same, at his said tavern or grocery, to travelers, any person so offending 
shall be deemed guilty of a high misdemeanor, and upon conviction, shall be fined 
in any sum not exceeding fifty dollars. 

[658] Sec. 2 Justices of the peace respectively, in their several counties, shall 
have jurisdiction of the aforesaid offense, and may, on view or upon informa- 
tion on oath, cause every such person, having offended, as aforesaid, to be ap- 
prehended and brought before him to answer such charge. 

Sec. 39. Any person, who shall be accused as aforesaid, if he choose it, shall 
have the cause tried by a jury of six lawful jurors, and, if he shall insist, by 
a full jury of twelve, who shall be summoned to try the cause, and if the jury 
shall find the accused guilty, they shall assess and state the amount of the fine, 
not more than is stated in the first section of this act, upon which the justice, 
before whom the trial shall be had, or in case the person shall plead guilty, shall 
give judgment for fine and costs, and proceed to collect the same, without delay, 
and (when said fine shall be required) to pay it over, without delay, to the 
treasurer of the proper county, taking his receipt therefor, and which receipt 
shall be filed with the clerk of the board of county commissioners, after which 
the said fine, or fines, which may be thus deposited, shall be subject to the con- 
trol of said court, and appropriated to the education of any poor orphan child, 
or children, of the proper county. 

Sec. 4. Any person, who may consider himself, or herself, aggrieved by the 
judgment of the justice, may appeal to the district court of the county, and 
may remove the same, as in cases of assault and battery. 


Approved January 24, A. D. 1839. 


CHAPTER 162. 
WILLS, ADMINISTRATORS, ETC. 


AN ACT relative to the probate of wills, executors, administrators, guardians, trustees 
of minors and probate courts, and for defining their duties. 


SECTION. SECTION. 
CHAPTER I. 10. Wills may be deposited with judge 


of probate. 
Willis of real d 1 n 
20r real and! personal estate 11. Duty of judge relative to the same. 


1. Devise of real estate. 12. Duty of other persons having pos- 
2. What it shall be construed to con- sesslon of wills. 
vey. 13. When probate may be granted upon 
3. Lands or interest thereln acquired wills. 
after will being made to be in- 14. Appeals from probate to district 
cluded. courts. 
4. Disposition of personal estate by 15. Wills made in any states of the 
will. United States may be recorded in 
5. Signing and attestation of wills. this territory. 
6. Noncupative wills not to be af-[659]- 16. Will and probate thereof to be pro- 
fected by the foregoing section. duced before judge of probate. 
7. Beneficial devises, legacies how at- 17. After hearing, Judge may order it to 
tested. be recorded. 
8. Legacies to witnesses In such cases. 18. Letters testamentary granted upon 


9. Revocation of wills. the same, and its effects. 
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SECTION. 

19. Failure of testator to provide for hig 
children, provided for. 

20. Provision for children born after 
fathers children. 

21. Provision for posthumous child. 

22. Issue of devisee dying before testa- 
tor, to take devisee’s portion. 

23. Debts of testator to be borne equa!- 
ly by devisees. 

24. Unless by specific devise some be ex- 
empt, or special provision be made 
for debts. 

25. Preceding sections not to affect lia- 
bility of whole estate for payment 
of debts. 

26. Estate descending to children in con- 
sequence of provision not having 
been made for them in will, sub- 
ject to the three preceding sec- 
tions. 

27. Insolvency of devisee in such cases 
to be borne by other devisees. 

28. Personal estate of testator insuffi- 
cient to pay his debts, real estate 
to be chargeable. 

29. Contribution by legatees to make up 
share of child. 

30. Will not effectual to pass estate 


Of letters testamentary, 
1. 
2. 
3. 
4. 


5. 


11. 


without having been duly proved 

and allowed before probate court. 
CHAPTER II, 

and other pro- 

ceedings on the probate of a will. 


Letters testamentary to be granted, 
and to whom. 


Executors to give bond, and condi- 
tions of the same. 


When residuary legatee, to whom 
to give bond. 


Such bond not destroy lien on real 
estate of testator. 


To whom letters may be granted. 

To whom, when person appointed 
executor is a minor. 

Executors failing or becoming un- 
able to perform duties may be re- 
moved. 

Administrators, with the will an- 
nexed, to give bond. 

Power and duty of such. 

Executrix marrying, to lose her au- 
thority as such. 

When executor of an executor may 
administer estate. 


CHAPTER III. 


Of the administration and distribution of 


1. 


the estates of intestates. 

Distribution of personal estate of 
deceased person not disposed of by 
will. 


es 


ec 


13. 


14. 


SECTION. 


Ist. Allowance to widow. 


2nd. Payment of debts provided 
for. 


3rd. Residue to be distributed, and 
how. 


4th. When intestate is a married 
woman. 


5th. One third of residue to widow, 
if there be issue. 


6th. No issue, one half. 

7th. No kindred, the whole. 

[660] 8th. Neither husband, widow or 
kindred, to escheat to the county. 

Advancement to issue in life time 
of intestate not to be considered 
in computing widow's dower. 

Letters to be granted by judge of 
probate in the county of which 
intestate was a resident. 

To whom administration may be 
granted. 

1st. Widow or next of km. 

2nd. One or more principal cred!- 
tors. 

3rd. Or to other persons, in the dis- 
cretion of the judge. 

4th. If married woman, in all cases 
to her husband, when willing and 
competent, 

Administrator to give bond, and its 
conditions. 

1st. To make and return inventory 
of deceased estate. 

2nd. To administer on the same. 

3rd. To render account of his ad- 
ministration. 

4th. To pay over balance as direct- 
ed by judge. 

5th. To deliver over letters, in case 
a will should be proven. 

Special administrator may be ap- 
pointed, and when. 

To give bond, condition of same. 

Power and duty of such administra- 
tor. 

When to cease. 

Such administrator not liable to ac- 
tion of creditors of deceased. 

Persons selling or embezzling any 
of the effects of the deceased, lia- 
ble as executor in his own wrong. 

Also Hable to the rightful executor 
or administrator, 

Limitation of original administra- 
tion. 

Executor or administrator dying be- 
fore completing administration, 
letters upon the balance to be 
granted. 


WILLS, ADMINISTRATORS, ETO. 


SECTION. 

15. Administrator residing out of the 
territory, failing or becoming in- 
competent, others to be appointed. 

16. If after granting letters of adminis- 
tration, as if an intestate estate, 
a wil be proven and allowed, 
same to be revoked and others 
granted. 

17. Unmarried female  administratrix 
marrying, to forfeit her authority 
thereby. 

18. Administrators may use money be- 
longing to the estate in certain 
cases. 

CHAPTER IV. 
Of the inventory and collection of the 
effects of deceased persons. 

1. Administrator to return inventory, 
and when. 

2. Effects to be appraised. 

3. Order of appraisement. 

4. Certain articles to be omitted in 
making inventory. 

1st. Wearing apparel of deceased to 
certain amount. 

2nd. If a widow and minor child- 
ren ‘be left, loom, spinning, cow, 
ten sheep, etc. 

5. The above not to be Included in any 
case. 

6. Proceedings against persons sgus- 
pected of embezzling property of 
deceased person. 

7. Goods and chattels insufficient to 
pay debts, real estate to be sold. 

8. Proceeds to be considered as assets. 

9. Executor may compound with debtor 
of deceased. 

10. Debts secured on mortgages to be 
considered assets. 

11. Executor empowered to give re- 
leases. 

12. Real estate held in mortgage, may 
be sold by executor for payment 
of debts or legacies. 

13. If not redeemed nor sold, to be di- 
vided as part of the personal [661] 
estate of deceased. 


CHAPTER Y. 
Of the payments of debts and legacies of 
deceased persons. 
1. Notice of appointment as adminis- 
trators to be given. 
2. Evidence of such notice. 
3. Limitation of suits against admin- 
istrator. 
4. Accountability of administrator for 
Money coming into his hands after 
such limit expires. 
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SECTION. 


5. Right of action accruing after such 
limitation. 


6. Decision of probate judge upon such 
claims not conclusive. 


7. How action to be brought for re- 
covery. : 


8. How conducted. 


9. The preceding sections not to bar 
action against heirs, devisees, 
etc., ag provided for in the chapter 
concerning settlement of estates. 

10. What suits against executor under 
such circumstances, not good. 

11. When administrator may pay debts 
due by estate. 

12. Payment of accounts presented after 
one year from notice. 

13. When action against executor not 
good in the settlement of an in- 
solvent estate. 

14. When legatees receiving their leg- 
acy, may be required to give bond 
and security to refund the same. 

15. Nothing in this act to bar action for 
recovery of legacy. 

16. Executor liable for delay or neglect 
in administration, 

17. Settlement of disputed claims 
against estate by executor, to be 
by arbitration. 

18. Or in case of disagreement, to be de- 
cided by judge of probate or jury. 

19. Upon a new administration addi- 
tional time granted to creditors. 

20. New administrator liable for two 
years longer. 

21. If first administrator had not given 
notice, to be liable for four years 
longer. 

22. New administrator to give notice of 
hig appointment. : 

23. Liable for assets in his hands after 
periods limited as before. 

24. Failure to glve notice provided for. 

25. Not to exempt administrator from 
damages on account of such fail- 
ure. 


26. Liability of persons on joint con- 
tract. 


CHAPTER VI. 


Executors and administrators rendering 
their accounts and settling estates. 


1. Executors to render first account 
within one year, and others when 
required. 


2. How to account for personal es- 
tate. 
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SECTION. 

3. Not to profit by increase nor be held 
liable for decrease of estate. Pro- 
vided. 

4. Judge of probate on application may 
order sale of personal estate with- 

. in six months. 

5. Executor not Hable for debts he is 
unable to collect. 

6. With what executor to be charged 
in his account. 

7. To account for income of estate used 
by him. 

8. Compensation for services. 

9. May be prosecuted for neglect or 
failure to render account. 

10. Account may be contested by per- 
sons interested. 

11. Errors in former accounts may be 
corrected upon flnal settlement. 

12. Judgment and executions against ex- 
ecutor in suits against him as 
such. 


CHAPTER VII. 


Regulating the proceedings when the es- 
tate of a deceased person is insol- 
vent. 


1. Payment of debts due by an in- 
[662] solvent estate, and how. 

2. Claims to be examined by commis- 
sioners of insolvency. 

3. Power of commissioners to exam- 
ine claimants, 

4. Time allowed to claimants to pre- 
sent and prove claims. 

5. Contingent claims provided for. 

6. When entitled to an equal dividend. 

7. When not established, or it does not 
exhaust assets, remainder to ve 
divided as before. 

8. Appeals to district courts on disal- 
lowed claims. 

9. Notice of appeal to be given. 

10. Trial before district court. 

11. Parties may waive trial at law and 
submit the case to arbitration. 

12. Costs by whom paid. 

13. Persons failing from inability or ac- 
cident to prosecute appeal as 
above, to be allowed to do so un- 
der direction of the court. 

14. Decision not to disturb any distri- 
bution made before notice of such 
appeal. 

15. Commissioners may require claim- 
ant to make oath. 

16. Commissioners may administer the 
same. 

17. When decree of distribution to be 
made. 
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SECTION. 

18. Decree for distribution of assets in 
the hands of administrator after 
first decree. 

19. Regulation of action against ingol- 
vent estates. 

20. Creditors against insolvent estates 
not presenting claims according to 
this act to be forever barred un- 
less. 

21. Payment of debts after report of 
commissioners of insolvency, as- 
sets proving sufficient. 

22. When two or more creditors apply 
how paid. 

23. Execution upon such assets. 

24. Executor to be removed upon re- 
fusal or neglect to return  ac- 
counts, and liable for all damages 
occasioned thereby. 

25. Allowance to widows in case of in- 
solvent estates. 

26. Solvency of estate not being deter- 
mined within three years, any 
creditor whose claim has not been 
before commissioners may bring 
suit. 


CHAPTER VIII. 
For the appointment of trustees for minors 
and of their powers and duties. 
1. Trustees to give bond, and condi- 
tions of such. 
2. When not to give bond. 


3. When not to give bond under this 
act. 


4. Persons not giving bond when re- 
quired considered as declining the 
trust. 


b. 'Trustees may resign. 


6. Executor of trustees not bound to 
accept trust, 


7. Trustees becoming incompetent to 
be removed, 


8. Manner of appointment of trustees 
by judge of probate. 
9. Same to give bond. 


10. Inventory required of trustee how 
made. 


11. Sale and disposition of personal es- 
tate by trustee. 


12. Bond of trustee may be put in suit 
and by whom. 
CHAPTER IX. 
General provisions concerning the settle- 
ment of the estates of deceased persons. 
1. When case may be transferred from 
one county to another. 

2. Bond and'securities of executors and 
administrators. 

3. When may be put in suit by credi- 
tor. 
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SECTION. 
4. If the estate be insolvent. 
5. When may be brought by next of 
kin. 
6. When judge may authorize action 
upon bond. 
7T. By whom the writ in such cases is 


to be endorsed. 


[663] 8. Principal on a bond to be made 


9. 


10. 


11. 


12. 


> 13. 


14. 
15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 
23. 
24. 
25. 


26. 


a defendant. 

Service and form of writ upon prin- 
cipal. 

Where suit must be brought, and 
award of execution. 


lst. When for the benefit of credi- 
tor or next of kin. 


2nd. For breach of conditions. 
3rd. On not accounting for estate. 
4th. For any other breach. 

5th. For the use of two or more. 
6th. Costs of suit to be included. 
7th. In whose name execution to 


be levied. 


To whom moneys received on exe- 
cution to be paid. 


When writ of scire facias on orig- 
inal Judgment may be sued out. 


Llability of heirs, &c. for debts 
which could not be sued for 
against executors. 


Amount of liability of each. 


In case of death of heir, &c., before 
payment, same to be paid by his 
executor. 


How recovered, when more than one 
is liable. 


If one of the heirs, &c., be insol- 
vent, others able for whole 
amount. 


Suit not to be dismissed because all 
that might have been are not in- 
cluded as defendants. 

Persons in such cases failing on any 
account to pay their proportion, 
liable to those who may do so. 

Sales made, not affected by revoca- 
tion of letters of administration. 

Disposition of property found in this 
territory belonging to person de- 
ceased in another, 

The same. 

Disposition when insolvent. 

Not to be transmitted to foreign ex- 
ecutor until creditors in the terri- 
tory receive their just proportion. 

Citizens of this territory to be pre 
ferred, 

Residue may be paid to other credi- 
tors. 


467 
SECTION. 

27. Bil in equity allowed to enforce 
performance of a contract by 
heirs. 

28. Decree of court in such cases. 

29. Power of court to authorize a con- 
veyance. 

30. Such conveyance effectual. 

31. Defendant refusing to make convey- 
ance, writ of seizin to issue. 

32. Qualification of preceding section. 

33. Provision in case of the death of 
person to whom conveyance 1s to 
be made. 

34. When conveyance m&y be made by 
executor of deceased person. 

35. Bill in equity in favor of executor 
of deceased person. " 

36. Conveyance made, to be a perform- 
ance of the contract. 

37. When a new bond may be required 
by judge of probate. 

38. Surety in a bond may be discharged 
after six years. 

39. Bond not being given in good time, 
principal to be removed. 

40. New bond required not to release 
sureties on old ones for breaches 
under it. 

41. Account may be allowed upon oath 
of one trustee or executor, etc., in 
case there be two or more. 

42. Final discharge of executors. 

43. Money unclaimed for 6 months to 
be invested under the direction 
of the court of probate. 

44. When to be paid over. 

45. When court of chancery to hear dis- 
putes between co-executors and co- 
administrators, etc. 

46. Appeals from decisions of judge of 


probate, to the district court. 


CHAPTER X. 


Of the sale of lands for the payment of 


gb o M 


debts by executors, administra- 
[664]-tors and guardians. 


Goods and chattels insufficient to 
pay debts, real estate may be sold. 

By whom license may be granted. 

How to obtain license. 

Conditions of license. 


When petition for sale is made to 
district court, {t must be accom- 
panied with certificate of judge of 
probate. 


Executor to give bond for the pro- 
ceeds of sale. 
Proceedings when circumstances re- 


quire a deviation from provisions 
of a will. 
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SECTION. 

8. Notice of petition for license to sell 
real estate, to be given to all in- 
terested. 

9. Any of them being willing to give : 
bond for the payment of such 
debts, license not to be granted. 

10. Upon satisfactory proof of the ne- 
cessity of the sale, license to be 
granted. 

11. Oath of executor before sale. 

12. Certificate of the same to be re- 
turned to judge of probate. 

13. Notice of sale to be given. 

14. Evidence of notice. 

15. How sale to be made. 

16. Notice of adjournment, if any, to be 
given. 

17. Limitation of license. 

18. Sale of real estate to pay a legacy. 
19. Sale of property granted to a foreign 
executor. : 

20. To give bond for proceeds of sale. . 
21. To give bond for the proceeds of 

sale. 

22. To take oath, and give public notice 
of sale. 

23. Where proceedings by foreign ex- 
ecutor, to be had. 

24. Guardians of minors may be li- 
censed to sell real estate. 

25. If necessary to sell more than is re- 
quired to pay the debts to give 
bond for the surplus. 

26. Conditions upon which license to be 
granted, 

21. Who are considered a8 persons inter- 
ested. 

28. By whom license may be granted. 

29. Foreign guardians may be allowed 
to sell real estate of ward in this 
territory. 

30. When bond shall not be required. 

31. When licensed to sell more than is 
necessary, to give bond for sur- 
plus. 

32. Surplus of sales, under license by 
court, to 'be considered as real es- 
tate. 

33. Every guardian to take oath, and 
give notice of sale. 

34. Discretion of court as to costs. 

35. Limitation of actions for recovery of 
lands sold under license. 

36. Sale not to be avoided on account of 
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any irregularity in proceedings. 
Provided. 

1st. The executor was licensed by 
a competent court. 

2nd. That he gave bond. 

3rd. And took the oath. 


SECTION, 


37. 


38. 


4th. That he gave notice of sale. 


5th. And sold the premises at pub- 
lic auction. 


Executor liable on his bond for any 
misconduct. 


Sale not void on account of any 
inequality in the proceedings. Pro- 
vided. 


CHAPTER XI. 


Of the sale of lands of minors and other 
persons under guardianship and secur- 


1. 


ing the proceeds for their use. 


Guardian under license may sell 
real estate for the maintenance or 
ward, 


Or when for the advantage of ward, 
for investment. ` 


If sold for support or education of 
ward, surplus to be invested. 


[665] 4. If for investment, regulations for 


[A 


2. 


doing so. 
Residue, upon final settlement, to be 
considered as real estate. 


By whom licenses may be granted, 
and how. 


And when. 


Not to be granted under any cir- 
cumstances, until all interested are 
notifled. 


Or unless the director of the poor 
certifles his approbation. 

Guardian to give bond before sale. 

And take oath. 

Notice must also be given. 

Limitation of license. 

Foreign guardian may be licensed to 
sell real estate. 

Must take oath and give notice of 
sale. 

Where sale to be held. 


Residue of sale to be considered as 
real estate, and disposed of as 
such. 


Discretion of court to be exercised 
as to costs. 


Limitation of actions against guard- 
fan. 


Sale not to be avoided on account of 
any irregularity of proceedings. 
Provided. 

Guardian liable on his bond for 
misconduct. 


Sale not void on account of irregu- 
larity in the proceedings. Pro- 
viso. 
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SECTION, 


CHAPTER XII. 


Relative to probate court and defining its 


powers. 

1. Probate courts, when and where 
held. 

2. What may be done in vacation. 

3. Powers of judges of probate relative 
to wills, administrators, &c. 

4. Jurisdiction of judge of probate. 

5. Duties relative to records, &c. 

6. Authorized to make rules. 

7. To make and issue all warrants and 
processes. : 

8. Shall keep order in his court. 

9. Sheriffs and other officers to serve 
process for judge of probate. 

10. Jurisdiction of judge of probate not 
to be contested except in an ap- 
peal. 

11. Validity of decrees to be presumed 
after certain time. 

12. Cases how disposed of wher witbin 
the jurisdiction of probate court, 
in two or more counties. 

13. Case in which judge of probate is 
interested, to be transferred to 
any other adjoining county. 

14. Judge of probate not to be employed 
88 counsel or attorney. 

15. No clerk in probate court to be ap- 
praiser, commissioner of insolven- 
cy, &c. 

16. Oaths of executors may be admin- 
istered by justices out of court, 
in certain cases, 

17. Other oaths may be administered 
out of court. 

18. Warrants or commission of ep- 
praisement may be revoked by 
judge of probate. 

19. AJl bonds to be approved by judge. 

20. Appeals to district court allowed. 

22. When to be claimed. 

23. Appellant to flle his reasons for np- 
peal. 

24. Persons failing to prosecute appeal 
from unavoidable cause, to have 
revision of his case. 

25. Appeal not allowed without due no- 
tice to adverse party. 

26. Proviso relative to persons without 


27. 
28. 


the U. S. 
Petition may be flled in vacation. 


All proceedings stopped after ap- 
peal, until determination of dis- 
trict court be known. 
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SECTION, 


29. 
30. 


Power of district court. 
Appellant failing to prosecute his ap- 


peal, former sentence to be af- 
firmed. 
(666) 81. When case may be tried by jury. 
32. Discretion of court as to costs. 


33. 


34. 


35. 


Execution to be issued for costs. 

Stationery, blanks, etc, to be fur- 
nished by judge of probate. 

Term for probate court specified. 


CHAPTER XIII. 
Of the descent of property. 


Disposition of property of person 
dying without a will. 


1st. To his children or linea: de- 
scendants. 

?nd. To his father. 

3rd. To his brothers and sisters. 

4th. To his mother. ; 

5th. To his next of kin in equal 
degree. 

6th. Division of property among 
children of deceased brothers. 

7th. Children being dead, estate to 
go to their issue. 

8th. If intestate leaves no kindred, 
estate to escheat to the territory. 

Illegitimate heirs of their mother. 

Such child dying without issue es- 
tate to descend to his mother, ex- 
cept. 

His parents marry. 

How degrees of kindred to be com- 
puted. 

Advances made in the life time of 
intestate to be considered as a 
part of estate. 

If such advance exceeds amount of 
such heirs share, he is to be ex- 
cluded from any further portion. 

Proceedings when in real, and when 
in personal estate. 

When gifts and grants to be con- 
sidered as advanced. 

Value of the estate. 

Disposition of such advancement if 
such descendant die before intes- 
tate, 

Nothing in this act to effect title of 
husband by courtesy. 

When inheritance by right of rep- 
resentation takes place. 

Repealing clause. 
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Be i enacted by the Counctl and House of Representatives of the Territory 
of Iowa: 


CHAPTER. I. 


Wills of real and personal estate. 


Section 1. That every person of full age and sound mind, being seized in 
his own right, of any lands, tenements or hereditaments, or of any right thereto, 
or entitled to any interest therein, descendible to his heirs, may devise and dis- 
pose of the same by his last will and testament in writing, and all such estate 
not disposed of by the will, shall descend as the estate of an intestate, being 
chargeable in both cases with the payment of all his debts. 

Sec. 2. Every devise of land in any will hereafter made, shall be construed 
to convey all the estate of the devisor therein, which he could lawfully devise, 
unless it shall clearly appear by the will, that the devisor intended to convey a 
less estate. 

SEC. 3. Any estate, right or interest in lands acquired by the testator, after 
the making of his will, shall pass thereby in like manner as if [667] possessed at 
the time of making the will, if such shall clearly and manifestly appear by the 
will, to have been the intention of the testator. 

SEC. 4. Every person of full age and sound mind, may by his last will and 
testament, in writing, bequeath and dispose of all his personal estate remaining 
at his decease, and all his right thereto, and interest therein, and all such estate 
not disposed of by the will, shall be administered as integtate estate. 

Sec. 5. No will, except such nuncupative wills as are mentioned in the fol- 
lowing section, shall be effectual to pass any estate, whether real or personal, 
nor to ehange, or in any way affeet the same, unless it be in writing and signed 
by the testator, or by some person in his presence, and by his express direction, 
and attested and subseribed in the presence of the testator by two or more com- 
petent witnesses, and if the witnesses are competent at the time of attesting the 
execution of the will, their subsequent incompetency, from whatever cause it 
may arise, shall not prevent the probate and allowance of the will, if it be other- 
wise satisfactorily proved. 

Sec. 6. Nothing herein contained shall affect the validity of a nuncupative 
will in which the value of the estate bequeathed shall not exceed three hundred 
dollars, provided the same shall be proved by two competent witnesses, nor pre- 
vent any soldier being in actual military serviee, nor any mariner, being at sea, 
from disposing of his wages and other personal estate, by a nuncupative will, 
as he might heretofore have done. 

Sec. 7. All beneficial devises, legacies, and gifts whatsoever, made or given 
in any will to a subscribing witness thereto, shall be wholly void, unless there 
be two other competent subseribing witnesses to the same; but a mere charge 
on the lands of the devisor for the payment of debts, shall not prevent his 
creditors from being competent witnesses to his will. 

Sec. 8. But if such witness, to whom any beneficial devise or legacy may 
have been made or given, would have been entitled to any share of the testator’s 
estate in ease the will was not established, then so much of the share that would 
have descended or have been distributed to such witness, shall be saved to him as 
will not exceed the value of the devise or bequest made to him in the will, and 
he shall recover the same of the devisees or legatees named in the will in pro- 
portion to, and out of, the parts devised and bequeathed to them. 

SEC. 9. No will, nor any part thereof, shall be revoked unless by burning, 
tearing, eancelling, or obliterating the same, with the intention [668] of revoking 
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it, by the testator himself, or by some person in his presence, and by his direction, 
or by some other will or codicil in writing, executed as prescribed in this act, 
or by sgme other writing signed, attested and subscribed in the manner pro- 
vided in this act for the making of a will, excepting only, that nothing con- 
tained in this section shall prevent the revocation implied by law, from sub- 
sequent changes in the condition or circumstances of the testator. 


Sec. 10. Any will, in writing, being enclosed in a sealed wrapper, and hav- 
ing endorsed thereon the name of the testator, and his place of residence, and 
the day when, and the person by whom, it is delivered, may be deposited by the 
person making the same, or by any person for him, with the judge of probate 
in the county where the testator lives, and the judge of probate shall receive 
and safely keep such will and give a certificate of the deposit thereof. 


Sec. 11. Such will shall, during the lifetime of the testator, be delivered only 
to himself or to some other person authorized by him, by an order in writing, 
duly proved by the oath of a subscribing witness, and after the death of the 
testator, and at the first probate court held after notice thereof, it shall be 
publicly opened by the judge of probate and be retained by him; and the judge 
of probate shall give notice of such will being in his possession to the executor 
therein appointed, if any such there be, otherwise, to the persons interested 
in the provisions of the will, or if the jurisdiction of the case belongs to any 
other court, such will shall be delivered to the executor or to some other trusty 
person interested in the provisions of the same, to be presented for probate 
in such other court. 


Sec. 12. Every person, other than the judge of probate, having the custody 
of any will, shall, within thirty days after notice of the death of the testator, 
deliver the same into the probate court which has jurisdiction of the case, or 
to the executors named in the will, and if he shall, without any reasonable 
cause, neglect to do so after being duly cited for that purpose, by the judge 
of probate, he may be committed to the jail of the county, by warrant of the 
said judge, there to be kept in close custody until he shall deliver the will as 
above directed, and he shall be further liable to the action of any party ag- 
grieved, for the damage which may be sustained by such neglect. 


Sec. 13. When it shall appear to the judge of probate, by the consent, in 
writing, of the heirs at law, or by other satisfactory evidence, that no person, 
interested in the estate, intends to object to the probate of the will, he may, 
in his discretion, grant probate thereof, upon the [669] testimony of one of the 
subscribing witnesses, without requiring the attendance of all of them, although 
the others should be within reach of the process of the court. 


Sec. 14. In ease of an appeal from the probate court, concerning the probate 
of the will, if it shall appear from the reasons of the appeal, that the sanity 
of the testator, or the attestation of the witness in his presence, is in controversy, 
the district court may, for the determination thereof, direct a real or feigned 
issue to be tried by a jury in the same court, at the expense of the appellant, 
if the issue be found against him. 

Sec. 15. Any will that shall have been proved, and allowed, in any of the 
United States, or in any foreign country, according to the laws of such state 
or eountry, may be allowed and recorded in this territory, in the manner, 
and for the purposes, mentioned in the following sections. 


SEC. 16. A copy of the will, and of the probate thereof, duly authenticated, 
shall be produced by the exeeutor, or by any person interested therein, to the 
judge of probate, in any county in which there is any estate, real or per- 
sonal on whieh the will may operate, whereupon the judge shall assign 
the time and place for hearing the case, and shall cause notice thereof, to all 
persons interested, to be given in some publie newspaper three weeks succes- 
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sively; the first publication to be thirty days, at least, before the time so as- 
signed. 

Sec. 17. If, on hearing the case, it shall appear to the judge that the instru- 
ment ought to be allowed in this territory, as the last will and testament of 
the deceased, he shall order the copy to be filed and recorded, and the will 
shall then have the same force and effect as if it had been originally proved 
and allowed in the same court, in the usual manner: provided, however, that 
nothing herein contained shall be construed to make valid any will that is not 
executed, attested, and subscribed in the manner prescribed by the laws of 
this territory, nor to give any operation and effect to the will of an alien, different 
from what it would have had if originally proved and allowed within this 
territory. ` 


Sec. 18. After the allowing and recording of any will, pursuant to the pre- 
ceding sections, the judge of probate shall grant letters testamentary thereon 
or letters of administration with the will annexed, and shall proceed in the 
settlement of the estate that may be found in this territory, in the manner pro- 
vided in the chapter concerning the settlement of estates of deceased persons, 
with respect to the estates of persons who were inhabitants of any state or coun- 
try; and the letters tes-[670]-tamentary, or of administration, thus granted, shall 
extend to all the estate of the deceased within the territory, and shall exclude the 
jurisdiction of the probate court in every other country. 


Sec. 19. When any testator shall omit to provide in his will, for any of his 
children, or for the issue of any deceased child, they shall take the same share 
of his estate, both real and personal, that they would have been entitled to if 
he had died intestate, unless they shall have been provided for by the testator, 
in his lifetime, or unless it shall appear that such omission was intentional, and 
not oceasioned by any mistake or accident. 


Sec. 20. When any child of a testator, born after his father’s death, shall 
have no provision made for him by his father, in his will, or otherwise, he shall 
take the same share of his father's estate, both real and personal, that he would 
have been entitled to, if his father had died intestate. 


Sec. 21. When any portion is assigned to a posthumous child, or to a child, 
or the issue of a ehild, omitted in the will of his parent, as mentioned in the 
two preceding sections, the same shall be taken equally from all the devisees 
and legatees, in proportion to the value of what they shall receive, respectively, 
under the will, unless in consequence of a specific devise, or bequest, or of some 
other provisions in the will, a different apportionment among the devisees and 
legatees shall be found necessary in order to give effect to the intention of the 
testator as to that part of his estate which shall pass by his will. 


Sec. 22. When a devise of real or personal estate is made to any child, or 
other relation of the testator, and the devisee shall die before the testator, leav- 
ing issue who survive the testator, such issue shall take the estate so devised 
in the same manner as the devisee would have done if he had survived the 
testator, unless a different disposition thereof shall be made or required by the 
will. 


Sec. 23. When any estate, real or personal, that is devised, shall be taken 
from the devisee for the payment of the debts of the testator, all the other de- 
visees and legatees shall contribute their respective proportions of the loss to 
the person from whom the estate is taken, so as to make the loss fall equally 
on all the devisees and legatees, according to the value of the property re- 
ceived by each of them, excepting as provided in the following section: 

Sec. 24. If in any such case the testator shall, by making a specific devise 
or bequest, have virtually exempted any devisee or legatee from his liability 
to contribute with the others for the payment of the debts, [671] or if he shall, by 
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any other provision in his will, have prescribed or required any appropriation of 
his estate for the payment of his debts, different from that prescribed in the 
preceding section, the estate shall be appropriated and applied in conformity 
with the provisions of the will. 


Sec. 25. Nothing contained in the two preceding sections shall impair, or 
in any way affect, the liability of the whole estate of the testator for the pay- 
ment of his debts, but the provisions in these sections shall apply only to the mar- 
shalling of the assets as between those who hold or claim under the will. 


Sec. 26. When any part of the estate of a testator descends to a child, or 
other descendant, by reason of his having no provision made for him in the 
will; or when it descends to a posthumous child, such estate shall, for all the 
purposes of the three preceding sections be considered as if it had been devised 
to such child, or other descendant, and he shall accordingly be bound to con- 
tribute with the devisees and legatees, as before provided, and shall be entitled to 
claim contributions from them accordingly. 


Sec. 27. When any of the persons who are liable to contribute towards the 
discharge of such debts, according to the provisions contained in the four 
preceding sections, shall be insolvent, or unable to pay the just proportion 
thereof, the others shall be severally liable for the loss occasioned by such in- 
solvency, each one in proportion to the value of the property received by him 
from the estate of the deceased, and if any one of the persons, so liable, shall 
die without having paid his proportion of such debt, his executors or admin- 
istrators shall be liable therefor, in like manner, as if it had been his proper 
debt, to the extent to which he would have been liable if living. 


Sec. 28. When any part of the real estate of a testator shall descend to his 
heirs, by reason of its not being devised or disposed of in his will, and his 
personal estate shall be insufficient for the payment of his debts, the undevised 
real estate shall be first chargeable with the debts, in exoneration, as far as 
it will go, of the real estate that is devised, unless it shall appear from the 
will that a different arrangement of his assets, for the payment of his debts, 
was made by the testator, in which case they shall be applied for that purpose, 
in conformity with the provisions of the will. 


Sec. 29. All cases arising under this act, in which devisees or legatees may 
be required to contribute to make up the share of any child of the testator, or 
of the issue of any child, or in which contribution is to be made among the 
devisees, legatees, and heirs, or any of [672] them, may be decided in an action at 
law, when the case is such as to allow of that course of proceeding, or may 
be heard and determined in the probate court, allowing an appeal to the district 
court, as in other cases, or they may be originally brought and determined in 
the court of chancery. 


Sec. 30. No will shall be effectual, to pass either real or personal estate, 
unless it shall have been duly proved and allowed in the probate court, and 
the probate of a will devising real estate shall be conclusive as to the due execu- 
tion of the will, in like manner, as it is of a will of personal estate. 


CHAPTER II. 


Of letters testamentary and other proceedings on the probate of a will. 


Section 1. That when any will shall have been duly proved and allowed, 
the judge of probate shall issue letters testamentary thereon, to the executor, 
if any named therein, if he is legally competent, and if he shall accept the trust, 
and shall give bond to discharge the same, otherwise the judge of probate shall 
grant letters of administration on the. estate, as hereinafter provided. 
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Sec. 2. Every executor, before entering upon the execution of his trust, shall 
give bond with sufficient surety or sureties, in such sum as the judge of pro- 
bate shall order; payable to said judge, or to his successor, with condition as 
follows: 


1. To make and return to the probate court, within three months, a true 
inventory of all the real estate, and all the goods, chattels, rights and credits 
of the testator which are by law to be administered, and which shall have come 
to his possession or knowledge. 


2. To administer according to law, and to the will of the testator, all his 
goods, chattels, rights and credits, and the proceeds of all his real estate that 
may be sold for the payment of his debts or legacies which shall, at any time, 
come to the possession of the executor, or to the possession of any person for 
him. And, 


3. To render, upon oath, a just and true account of his administration 
within one year, and at any other time when required by the judge of probate; 
and when there are two or more persons appointed exeeutors, none shall.inter- 
meddle nor act as such but those who actually give bond as before prescribed. 


[673] Sec. 3. Provided, however, that if the executor is residuary legatee, he 
may instead of the bond preseribed in the preceding section, give bond in a sum, 
and with sureties, to the satisfaction of the judge of probate, with condition 
to pay all the debts and legacies of the testator, in which ease he shall not be 
required to return an inventory. 


Sec. 4. The giving of such bond, as is provided in the preceding section, shall 
not discharge the lien on the real estate of the testator, for the payment of his 
debts, excepting only on such part thereof as shall have been sold by the exec- 
utor, to one who purchased in good faith, and for a valuable consideration; 
and all the estate, not so sold, may be taken in execution, by any creditor who 
is not otherwise satisfied, in like manner as if a bond had been given in the 
other form. 


Sec. 5. If any person, who is appointed an executor, shall refuse to accept 
the trust, or if, after duly cited for that purpose, he shall neglect to appear 
and accept the same, or if he shall neglect for twenty days after probate of 
the will, to give bond, as before prescribed, the judge of probate shall grant 
letters testamentary to the other executors, if there be any capable and willing 
to accept the trust, and if there be no such other executor, the judge of probate 
shall commit administration of the estate, with the will annexed, to the widow 
of the deceased, or to his next of kin, or to such other person as would have 
been entitled thereto if the deceased had died intestate. 


Sec. 6. When a person, appointed executor, is under the age of twenty-one 
years at the time of proving the will, administration may be granted, with the 
will annexed, during his minority, unless there be another executor who shall 
accept the trust, in which case the estate shall be administered by such other 
executor until the minor shall arrive at full age, when he may be admitted as 
joint executor with the former, upon giving bond as before provided. 


Sec. 7. When an executor, residing out of this territory, shall, after being 
duly cited by the judge of probate, neglect to render his accounts, and to settle 
the estate according to law, or when any executor shall become insane, or other- 
wise incapable of discharging his trust, or evidently unsuitable therefor, the 
judge of probate may remove him, and the other executor, if there is any, may 
proceed in discharging the trust, as if the executor so removed were dead, and 
if there is no other executor to discharge the trust, the judge may commit ad- 
ministration, with the will annexed, of the estate not already administered, to 
such person as he shall think fit, in like manner as if the executor so removed 
were dead, 
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SEC. 8. Every person who is appointed administrator, with the [674] will an- 
nexed, shall before entering on the execution of his trust, give bonds to the judge 
of probate in like manner, and with like eondition, as is required of an executor. 

Sec. 9. In all cases where letters of administration, with the will annexed, 
Shall be granted, the will of the deceased shall be observed and performed, 
and administrators, with the will annexed, shall have the same rights and 
powers, and be subject to the same duties, as if they had been appointed the 
exeeutors of such will. . 

Sec. 10. When an unmarried woman, who is executrix, either alone or joint- 
ly with another person, shall marry, her husband shall not be an exeeutor in 
her right, but the marriage shall operate as an extinguishment of her authority 
as executrix, and the other executor, if there is any, may proceed in discharging 
the trust as if she were dead, and if there is no other executor, administration 
with the will annexed, may be granted of the estate not already administered. 

Sec. 11. The executor of an executor shall have no authority, as such, to 
administer the estate of the first testator, but on the death of the sole or sur- 
viving executor of any last will, administration of the estate of the first testator, 
not already administered, may be granted, with the will annexed, to such person 
as the judge of probate may think fit to appoint. 


CHAPTER III. 


Of the administration and distribution of the estates of intestates. 


Section 1. That when any person shall die, possessed of any personal estate, 
or of any right or interest therein, not lawfully disposed of by his last will, the 
same shall be applied and distributed as follows: 

l. The widow, if any, shall be allowed all her articles of apparel or orna- 
ment, according to the degree and estate of her husband, and such provisions 
and other necessaries, for the use of herself and family under her care, as shall 
be allowed and ordered in pursuance of the provisions of the chapter concern- 
ing ‘‘inventory and collection of the effects of deceased persons," and this 
allowance shall be made as well when the widow waives the provision made for 
her in the will of her husband, as when he dies intestate. 

2. The personal estate, remaining after such allowance, shall [675] be applied 
to the payment of the debts of the deceased, with the charges of his funeral and 
of settling his estate. 

3. The residue, if any of the personal estate, shall be distributed among 
the same persons who would be entitled to the real estate under the provisions 
of the chapter concerning ‘‘the descent of real property," and in the same pro- 
portion as there prescribed, excepting as is herein further provided, that is to 
say, 

4. If the intestate were a married woman her husband shall be entitled to 
the whole of the residue of the personal estate. 

5. If the intestate leave a widow and issue, the widow shall be entitled to 
one-third of the said residue. 

6. If there be no issue, the widow shall be entitled to one-half thereof. 

7. If the intestate have no kindred, the widow shall be entitled to the whole 
of the said residue. And, 

8. If there be no husband, widow, or kindred, of the intestate, the whole 
shall escheat to the county where the deceased resided, subject to any claim 
that may be legally established within three years after said escheat. 

Sec. 2. If the intestate leave a widow and issue, and any of the issue shall 
have received an advancement from the intestate in his lifetime, the value of 
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sueh advancement shall not be taken into consideration in computing the one- 
third part to be assigned to the widow; but she shall be entitled to the third 
part only of the residue, after deducting the value of the advancement. 


Sec. 3. Upon the decease of any inhabitant of this territory, letters testa- 
mentary, or letters of administration on his estate shall be granted by the judge 
of probate, of the county in whieh the deceased was an inhabitant or resident 
8t the time of his death; and when any person dies intestate in any state or 
eountry, leaving any estate to be administered within this territory, administra- 
tion thereof shall be granted by the judge of probate, in any county in which 
there is any estate to be administered, and the administration which shall be 
first lawfully granted in the last mentioned case, shall extend to all the estate 
of the deceased within the territory, and shall exelude the jurisdiction of the 
probate court in every other county. 


Sec. 4. Administration of the estate of an intestate shall be granted to some - 
one or more of the persons hereinafter mentioned, and they shall be respectively 
entitled thereto in the following order to wit: 


l. His widow, or next of kin, or both, as the judge may think [676] fit, and 
if they do not, voluntarily, either take or renounce the administration, they shall, 
if resident within the county, be cited by the judge for that purpose. 

2. If the persons so entitled to administration are incompetent, or evidently 
unsuitable for the discharge of the trust, or if they neglect, without any suf- 
fieient eause for thirty days after the death of the intestate, to take administra- 
tion of his estate, the judge of probate shall commit it to one or more of the 
principal ereditors, if there be any competent and willing to undertake the 
trust. 

3. If there be no such ereditor, the judge shall eommit administration to 
such other person as he shall think fit: provided however, 

4. That if the deceased were & married woman, administration of her estate 
shall, in all cases, be granted to her husband if competent and willing to under- 
take the trust, unless she shall, by force of a marriage settlement, or otherwise, 
have made some testamentary disposition of her separate estate, or some other 
provision which shall render it necessary or proper to appoint some other per- 
son to administer her estate. 


Sec. 5. Every administrator shall, before entering on the execution of his 
trust, give bond, with sufficient surety or sureties, in such form as the judge of 
probate shall order, payable to the said judge or to his successors, with condi- 
tions as follows: 

1. To make, and return into the probate court, within three months, a true 
inventory of all the real estate, and all the goods and chattels, rights and credits, 
of the deceased which have or shall come to his possession or knowledge. 

2. To administer according to law, all the goods, chattels, rights and credits, 
of the deceased, and the proceeds of all his real estate that may be sold for 
the payment of his debts, which shall at any time come to the possession of the 
administrator, or to the possession of any person for him. 

3. To render upon oath, a true account of his administration within one 
year, and at any other times, when required by the judge of probate. 

4. To pay any balance remaining in his hands, upon the settlement of his 
account to such persons as the judge of probate shall direct. And, 

5. To deliver the letters of administration into the probate court, in case 
any will of the deceased shall be thereafter duly proved and allowed. 


[677] Sec. 6. When by reason of a suit concerning the proof of a will, or from 
any other cause, there shall be a delay in granting letters testamentary or of 
administration, the judge of probate may, in his discretion, appoint a special 
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administrator to collect and preserve the effects of the deceased, and in case of 
an appeal from the decree appointing such special administrator, he shall, 
nevertheless, proceed in the execution of his duties, until it shall be otherwise 
ordered by the district court. 


Sec. 7. Every such administrator shall before entering on the duties of his 
trust, give bond with sufficient surety or sureties in such form as the judge of 
probate shall order, payable to the said judge or his successors, with condition 
that he will make and return into the probate court, within three months, a 
true inventory of all the goods, chattels, rights and credits of the deceased, 
which have or shall come to his possession or knowledge, and that he will truly 
account on oath, for all the goods, chattels, debts and effects of the deceased, 
that shall be received by him as such special administrator, whenever required 
by the judge of probate, and will deliver the same to the person who shall be 
appointed executor or administrator of the deceased, or to such other person 
as shall be lawfully authorized to receive the same. 


Sec. 8. Such special administrator shall collect all goods, chattels and debts 
of the deceased, and preserve the same for the executor or administrator, who 
shall be thereafter appointed, and for that purpose may commence and main- 
tain suits as an administrator, and may also sell such perishable and other goods 
‘as the judge of probate shall order to be sold, and he shall be allowed such com- 
‘pensation for his services as the judge of probate shall think reasonable. 


Sec. 9. Upon the granting of letters testamentary or of administration, the 
power of the special administrator shall cease, and he shall forthwith deliver 
to the executor or administrator, all the goods, chattels, money and effects of 
the deceased in his hands, and the executor or administrator may be admitted 
to prosecute any suit commenced by the special administrator, in like manner 
as an administrator de bonis non is authorized to prosecute a suit commenced 
by a former executor or administrator. 


Sec. 10. Such special administrator shall not be liable to an action by any 
creditor of the deceased, and the time of limitation for all suits against the es- 
tate, shall begin to run from the time of granting letters testamentary or of 
administration in the usual form, in like manner as if such special administra- 
tion had not been granted. 


[678] Sec. 11. If any person shall sell or embezzle any of the goods or effects of 
a deceased person, before having taken out letters testamentary or of administra- 
tion thereon, and given bond as executor or administrator, or without an ap- 
pointment as special administrator, he shall be liable to the actions of the cred- 
itors and other persons aggrieved as an executor in his own wrong. 


Sec. 12. Every executor in his own wrong shall be liable to the rightful 
executor or administrator for the full value of the goods or effects of deceased 
taken by him, and for all damages caused by his acts to the estate of the de- 
ceased, and he shall not be allowed to retain or deduct any part of the goods 
or effects, excepting for such funeral expenses or debts of the deceased or other 
charges actually paid by him as a rightful executor or administrator might 
have been compelled to pay. 


Sec. 13. Administration shall not be originally granted after the expiration 
of ten years from the death of the testator or intestate. 


Sec. 14. When a sole executor or administrator shall die without having 
fully administered the estate, the judge of probate shall grant letters of ad- 
ministration, with the will annexed, or otherwise as the case may require, to 
some suitable person to administer the goods and estates of the deceased not 
already administered; provided there be personal estate of the deceased not 
administered, to the amount of twenty dollars, or debts to the like amount 
remaining due from the estate. 
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Sec. 15. When the administrator, residing out of this territory, having beer 
duly cited by the judge of probate, shall neglect to render his accounts and to 
settle the estate according to law, or when any administrator shall become in- 
sane, or otherwise incapable of discharging the trust, or evidently unsuitable 
therefor, the judge of probate may remove him, and thereupon the other ad- 
ministrators, if there be any, may proceed in discharging the trust as if the one 
so removed were dead, and if there be no other administrator to discharge the 
trust the judge may commit administration of the estate, not already admin- 
istered, to such person as he shall think fit, in like manner as if the administra- 
tor so removed were dead. 


Sec. 16. If, after granting letters of admitistradon as if an intestate estate, 
& wil of the person deceased shall be duly proved and allowed, the first ad- 
ministration shall be revoked, and the executor or the administrator, with the 
will annexed, shall be entitled to demand, collect, and sue for the goods, chattels, 
rights and credits of the deceased remaining unadministered. 


[679] Sec. 17. When an unmarried woman who is administratrix, either alone, 
or jointly with another person, shall marry, her husband shall not become an 
administrator in her right, but the marriage shall operate as an extinguishment 
of her authority as administratrix, and the other administrator, if there be 
any, may proceed in diseharging the trust as if she were dead, and if there be 
no other administrator, the judge of probate may grant administration of the 
estate not already administered. 


Sec. 18. That administrators may, with the consent of the judge of probate 
of the proper county, use money belonging to the estate of which they are ad- 
ministrators, to enter lands claimed by the deceased at the time of his death: 
provided, that such entry be in the name of the heirs of the deceased. 


CHAPTER IV. 


Of the inventory and collection of the effects of deceased persons. 


Section 1. That every executor and administrator shall, within three months 
after his appointment, make and return upon oath into the probate court, an in- 
ventory of the real estate and all the goods, chattels, rights and credits of the de- 
ceased which are by law to be administered, and which shall have come to his 
possession or knowledge, except only, that an executor who is a residuary legatee 
having given bond to pay all the debts and legacies of the deceased, shall be 
excused from returning such an inventory. 


Sec. 2. The estate and effects comprised in the inventory shall be appraised 
by three suitable disinterested persons, who shall be appointed by the judge 
of probate, or by a disinterested justice of the peace, and sworn to the faithful 
discharge of their trust, and if any part of such estate or effects be in any other 
aaah any disinterested justice of such county may appoint the appraisers 
thereof. 


Sec. 3. When appraisers shall be appointed by # justice of the peace, he 
shall issue an order to them in substance as follows: 


—s8. 
To of in said county: 


You are hereby appointed to appraise, on oath, the estate and effects of " 
late of , deceased, which may be in said county. When you have per- 
formed that service, you will deliver this or-[680]-der and your doings in pur- 
suance thereof to (exeeutor or administrator, as the case may be,) of said 
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deceased, that he may return the same to the probate court for said county 
of ; 
Given under my hand this. ..... day of... y ek i ws in the year ...... 
A. B, 


Justice of the peace. 


Sec. 4. The following articles shall be omitted in making the inventory, 
and shall not be considered as assets, nor be administered as such, to-wit: 


1. The wearing apparel of the deceased, not exceeding one hundred dollars 
in value, which shall be distributed at the discretion of the executor or ad- 
ministrator, among the family of the deceased. 


2. If the deceased shall leave a widow, or minor child, or children, there 
shall be omitted all the articles of apparel, or ornament, of the widow and minor 
children, according to the degree and estate of the deceased; all spinning wheels 
and weaving looms, kept for use by the family, and the iron stoves used for 
warming the house; the family pietures, and the bibles and school books used 
in the family, and the books kept and used as the family library, not exceeding 
in value fifty dollars; & bedstead and bedding for every two persons in the 
family; one cow, ten sheep, and their fleeces, and the yarn and cloth made from 
the same; three swine, and three tons of hay; provisions necessary for the fam- 
ily for three months; cooking utensils and necessary furniture, not exceeding 
in value fifty dollars, and such further necessaries as the judge of probate shall, 
in his discretion, order to be allowed to the widow, for the use of herself and 
the minor children, if any, under her care. 


Sec. 5. All the articles, above mentioned, shall be omitted in the inventory, 
Ithough it should thereby become necessary to sell the estate of the deceased 
or payment of his debts, and, although his estate should be insolvent, they shall 

also be omitted, whether the deceased left a will or died intestate, and notwith- 
standing the widow may have waived the provision made for her by the will. 

Sec. 6. Upon complaint made to the judge of probate, by any executor or 
administrator, or by any other person interested in the estate of any deceased 
person, against any one suspected of having concealed, embezzled, gr conveyed 
away, any money, goods, or effects, of the deceased, the judge may cite such 
suspected person, and summon witnesses to appear before him and be examined 
on oath upon the matter of such complaint, and if the person so cited shall re- 
fuse to appear and [681] submit to such examination, or to answer such interrog- 
atories, as shall be lawfully propounded to him, the judge may commit him to 
the common jail of the county, there to remain in close custody, until he shall 
submit to the order of the court. 

Sec. 7. When the goods and chattels, rights and credits, in the hands of an 
executor or administrator shall not be sufficient to pay the debts of the de- 
ceased, with charges of the administration, his real estate, or so much thereof 
as may be necessary, shall be sold for that purpose, by the executor or admin- 
istrator, upon obtaining a license therefor, in the manner provided for in the 
chapter providing for the sale of lands for the payment of debts by executors, 
` administrators, and guardians. 

Sec. 8. The proceeds of any real estate, sold as aforesaid, shall be considered 
as assets in the hands of the executor or administrator, in like manner as if 
the same had originally been part of the goods and chattels of the deceased, 
and such executor or administrator, and the sureties in his administration bond, 
shall be accountable and chargeable therefor. 

Sec. 9. When any debtor of a deceased person shall be unable to pay all his 
debts, the exeeutor or administrator, with the approbation of the judge of 
probate, may compound with such debtor and give him a discharge upon re- 
ceiving a fair and just dividend of his effects. 
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Sec. 10. When any mortgagee of real estate, or any assignee of such mort-. 
gagee, shall die without having foreclosed the right of redemption. the mort- 
gaged premises, and the debt secured thereby, shall be considered as personal 
assets in the hands of the executor or administrator, and shall be administered’ 
and accounted for as such, and if the mortgagee or assignee shall not have ob- 
tained possession of the mortgaged premises in his life time, his executor or ad- 
ministrator may take possession thereof by open and peaceable entry, or by 
action, in like manner as the deceased might have done if living. 


Sec. 11. In case of the redemption of any such mortgage, or the sale of the- 
mortgaged premises, by virtue of a power of sale contained therein, or other- 
wise, the money paid thereon shall be received by the executor or administrator, 
and he shall thereupon give all necessary releases and receipts, and, until 
such redemption or sale, the executor or administrator, if possession shall have 
been taken, either by himself or the deceased, shall be seized of the mortgaged’ 
premises for the same persons, whether creditors, next of kin, or others, who 
would be entitled to the money if the premises had been redeemed or sold. 


[682] Sec. 12. Any real estate so held by an executor or administrator in mort- 
gage may be sold (subject to the right of redemption if not foreclosed,) for the 
payment of debts or legacies, and the charges of administration, in the same 
manner as any real estate of which the deceased died seized, such sale to be 
made by the executor or administrator upon obtaining a license therefor in 
the manner provided for in the chapter providing for the sale of lands for the- 
payment of debts by executors, administrators and guardians. 

Sec. 13. If any land so held by an executor or administrator in mortgage, 
shall not be redeemed nor sold in the manner provided by law, it shall be as- 
signed and distributed to the same persons, and in the same proportions, as if 
it had been part of the personal estate of the deceased, and if upon such dis- 
tribution the estate shall come. to two or more persons, the judge of probate 
may cause partition thereof to be made between them, in like manner as if it 
had been real estate held by the deceased in his lifetime. 


hd CHAPTER V. 


Of the payment of debts and legacies of deceased persons. 


Section 1. That every executor and administrator shall within three months 
after giving bond for the discharge of his trust, cause notice of his appoint- 
ment, to be posted up in two or more public places in the town in which the 
deceased last dwelt, or instead of such posting up, he may be required by the 
judge of probate to give notice of his appointment, by publishing the same in 
some newspaper, or in such other manner as the judge of probate, taking into 
consideration the business of the deceased, and the circumstances of his estate, 
shall direct. 

Sec. 2. An affidavit of the executor or administrator, or of the person em- 
ployed by him to give such notice, being made before the judge of probate, or . 
before any justice of the peace, and filed and recorded, together with a copy 
of the notice in the probate court, within one year after giving bond as afore- 
said, shall be admitted as evidence of the time, place, and manner in which no- 
tice was given. 

Sec. 3. No executor or administrator after having given notice of his ap- 
pointment as provided in the first section, shall be held to answer to the suit of 
any creditor of the deceased, unless it be commenced within four years from the 
time of his giving bond as aforesaid, excepting in cases hereinafter mentioned. 

[683] Sec. 4. When assets shall come to the hands of an executor or admin- 
istrator after the expiration of the said four years, he shall account for and apply 
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the same in like manner as if they had been received within the four years, and he 
shall be liable to an action at law, or to any suit or process in the probate court, 
on account of such new assets by or for the benefit of any creditor, in like man- 
ner, as if they had been received within the said four years: provided, that 
such action or other proceeding be commenced within one year after the cred- 
itor shall have notice of the receipt of such new assets, and not more than four 
years after the same shall be actually received. 


. Sec. 5. Any creditor of the deceased whose right of action shall not accrue 
within the said four years after the date of the administration bond, may 
present his claims to the judge of probate, at any time before the estate is fully 
administered, and if on examination thereof it shall appear to the judge that 
the same is justly due from the estate, he shall order the executor or administra- 
tor to retain in his hands sufficient assets to satisfy the same, or if any of the 
heirs of the deceased, or the devisees or others interested in the estate, shall 
offer to give bond to'the alleged creditor with sufficient surety or sureties for the 
payment of the demand in case the same shall be proved to be due from the 
estate, the judge may if he think fit order such bond to be taken instead of 
requiring the executor or administrator to retain assets as aforesaid. 


Sec. 6. The decision of the judge of probate upon the claim of such creditor 
shall not be conclusive against the executor or administrator, or other person 
interested, opposed to the allowance thereof, and they shall not be compelled to 
pay the same unless it shall be proved to be due, in an action to be commenced 
by the claimant within one year after the same shall become payable. 


Sec. 7. The action for this purpose shall be brought against the executor 
or administrator in case he shall have been required to retain assets therefor; 
but if the heirs, or others interested in the estate, shall have given bond as 
before provided, the action shall be brought on the bond. 


Src. 8. If the action is brought on the bond the defendant may plead a 
general performance of the condition thereof, whereupon the plaintiff shall, in 
his replication, set forth his original cause of action against the deceased per- 
son in like manner as would be required in a declaration of the same demand 
against executors or administrators, and may allege the non-payment thereof 
as a breach of the condition of the [684] bond, and the defendant may rejoin that 
nothing is due to the plaintiff, on which plea issue may be joined as on a general 
issue to a declaration, or he may plead any other matter of defense that would 
be available in law against the same demand if prosecuted in the usual manner 
against the executors or administrators of the deceased, and the pleadings shall 
proceed in legal form until the joinder of an issue of law, or of fact, and if it 
shall appear that any thing is due from the estate of the deceased to the plain- 
tiff he shall have judgment, and execution therefor, with his costs against the 
obligors in the bond, otherwise they shall recover judgment for costs against him. 


Sec. 9. Nothing herein contained shall prevent or bar the action of any 
creditor against the heirs, next of kin, devisees, or legatees of the deceased as 
provided in the chapter concerning the settlement of the estates of deceased 
persons. 


.SEc. 10. No executor or administrator shall be held to answer to the suit of 
any creditor of the deceased, if commenced within one year after his giving 
bond for the diseharge of his trust, unless it be for the recovery of & demand 
that would not be affected by the insolvency of the estate, or unless it be brought 
after the estate has been represented insolvent, for the purpose of ascertaining 
a claim that is contested. 


Sec. 11. If any executor or administrator who shall have given notice of 
his appointment as prescribed in this act, shall not, within one year thereafter, 
81 
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have notice of demands against the estate of the deceased which will authorize 
him to represent it insolvent, he may, after the expiration of the said one year, 
proceed to pay the debts due from the estate, and he shall not become personally 
liable to any other creditor in consequence of any such payments made before 
notice of his demand, although the remaining estate should be insufficient to 
satisfy such last mentioned creditor. 


Sec. 12. If any executor or administrator shall have paid away, in manner 
aforesaid, the whole of the estate and effects of the deceased before notice of 
the demand of any other creditor, he shall not be further liable, and if the 
executor or administrator shall have paid away, in such manner, so much of 
the estate that the remainder shall be insufficient to satisfy the demands of 
which he shall afterwards have notice, the estate may be represented insolvent, 
and he shall be liable to pay on such last mentioned demands, so much only 
as may then remain in his hands; but the creditors of the deceased who shall 
have been previously paid by the executors or administrators as aforesaid, [685] 
‘shall not be liable to refund any part of the amount so received by them. 


Sec. 13. If it shall appear, upon the settlement of an administration ac- 
count in the probate court, that the whole estate and effects which have come 
to the hands of the executors or administrators have been exhausted in paying 
the charges of the administration, the allowance to the widow and family of the 
deceased, and the charges of his last sickness and funeral, or any other debts 
or claims entitled by law to a preference over the common creditors of the de- 
ceased, such settlement shall be a sufficient bar to any action brought against 
the executor or administrator by any creditor who is not entitled to such pref- 
erence, and the executor or administrator may give the same in evidence under 
the plea of plene administravit, although the estate may not have been repre- 
sented insolvent. 


Sec. 14. When an executor or administrator shall, within four years after 
having given bond for the discharge of his trust, be required, by any legatee or 
next of kin, to make payment in whole, or in part, of his legacy or distributive 
share, the judge of probate may, if he shall think fit, require that the legatee 
or next of kin shall first give bond to the executor or administrator, with surety 
or sureties, to be approved by the judge, with condition to refund the amount 
so to be paid, or as much thereof as may be necessary to satisfy any demand 
that may afterwards be recovered against the estate of the deceased, and to 
indemnify the executor or administrator against all loss and damage on ac- 
count of such payment. 


Src. 15. Every legatee may recover his legacy in an action at the common 
law, and nothing contained in this chapter shall bar any action brought, at 
any time, against an executor or an administrator with the will annexed for 
the recovery of any legacy, annuity, or bequest whatsoever. 

Sec. 16. If any executor or administrator shall unreasonably delay to raise 
money by collecting the goods and effects of the deceased, or by selling the real 
estate if necessary, if he can obtain a license therefor, or shall neglect to pay 
what he has in his hands, and if in consequence of such delay or neglect the 
estate of the deceased shall be taken in execution by any of his creditors, it 
shall be deemed unfaithful administration in such executor or administrator, and 
he shall be liable, in an action on his administration bond, for all damages 
occasioned therehy. 


Sec. 17. If any debts claimed by an executor or administrator as [686] due to 
him from the deceased shall be disputed by any person interested in the estate, 
the executor or administrator shall file in the probate court a statement of his 
claim, in writing, setting forth distinctly and fully the particulars thereof, 
and the same may then be submitted, under an order of the probate court, to 
one or more arbitrators to be agreed on by the parties interested, and the judge 
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of probate shall have the same power and control over the rule by which the 
claim is preferred, and over the award of the arbitrators as might be exercised 
by the courts of common law with regard to cases referred by a rule of those 
courts, and the award of such arbitrators, if confirmed by the judge of probate, 
shall be final and conclusive on all parties interested in the estate. 


Sec. 18. If in the case last mentioned, the parties shall not agree in the ap- 
pointment of arbitrators, or if the award should not be confirmed by the judge 
of probate, the judge shall himself decide on the claim upon such evidence as 
shall be adduced before him, having given suitable notice to all persons interested, 
and saving to such persons an appeal to the district court, as in other cases; 
and on such appeal, either party may have the claim submitted to a jury, or 
the court may direct it to be so decided, and thereupon, a real or feigned issue 
shall be made up under the direction of the court, and shall be tried by a jury 
as other issues in civil actions are tried, and the verdict thereon, being duly 
allowed and recorded, shall be conclusive. 

Sec. 19. When any executor or administrator shall die, or be removed, with- 
out having fully administered the goods and estate of the deceased, and a new 
administrator of the same estate shall be appointed, the time allowed to the 
ereditors of the deceased for bringing their actions, shall be enlarged as follows, 
to wit: To so much of the four years provided for the limitation of the said 
actions, as shall have expired whilst the former executor or administrator con- 
tinued in office, shall be added so much time after the appointment of the new 
administrator, as will make five years in the whole, and the new administrator 
shall not be held to answer to the suit of any ereditor commenced after the 
expiration of the said five years, excepting as is provided in the following &ec- 
tions. 


Sec. 20. Every such new administrator shall in all cases, be liable to the 
actions of the creditors for the space of two years, after he shall have given 
bond for the discharge of his trust. although the whole time allowed to the 
ereditors, should be thereby extended beyond the said five years. 


Sec. 21. If the former executor or administrator shall not have [687] given 
notice of his appointment, in the manner before prescribed in this chapter, the 
new administrator shall be liable to the actions of the creditors for the space of 
four years after the date of the bond given by such new administrator. 


Sec. 22. The new administrator shall give notice of his appointment in the 
same manner that is prescribed in this chapter, with respect to an original admin- 
istrator, and if he shall fail so to do, he shall have no benefit of the limitations 
herein provided. 


Sec. 23. When assets shall come to the Waids of such new administrator, 
after any of the periods above limited for the commencement of the actions 
against him, he shall account for the same and shall be liable to an action at 
-law, and to any suit or process in the probate courts, on account of such new 
assets, by or in behalf of any creditor, in like manner as is provided in this 
chapter with respect to an original executor or administrator. 

Sec. 24. If, by any accident or mistake, notice shall not be given of the 
appointment of any executor, or of any original administrators or administra- 
tor de bonis non, within the three months herein prescribed for that purpose, 
or the evidence thereof shall fail to be perpetuated, as hereinbefore provided, 
the judge of probate may, on petition of the executor or administrator, order 
and allow such notice to be given at any time afterwards, in which case the 
said four years and other periods of time, which are hereinbefore limited for 
the commencement of actions against executors and administrators, and for 
other purposes, and which begin to run, as before directed, from the date of the 
administration bond, shall begin to run respectively from the time of passing 
such order of the court. 
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Sec. 25. No order of the court passed by virtue of the preceding section, 
shall exempt the executor or administrator, or their respective sureties, from 
liability for any damages for which they would otherwise have been liable by 
reason of the omission to give notice within the said three months. 

Sec. 26. When two or more persons shall be indebted in any joint contract, 
.or upon a judgment founded on any such contract, and either of them shall 
die, his estate shall be liable therefor, as if the contract had been joint and 
several, or as if the judgment had been against himself alone. 


[088] CHAPTER VI. 
Executors and administrators rendering their accounts, and settling estates. 


SECTION 1. That every executor and administrator shall, within one year 
after having given bond for the discharge of his trust, render his first account 
of his administration upon oath, and he shall render, in like manner, such 
further accounts of his administration, from time to time, as may be necessary 
or convenient, or when required by the judge of probate, until the estate shall 
be wholly settled, and he may be examined on oath, by the judge of probate, 
upon any matters relating to his accounts. 

Sec. 2. Every executor and administrator shall account for the personal 
estate, at the value at which it shall be appraised, excepting as provided in the 
following sections. 

‘Sec. 3. No profit shall be made by executors or administrators by the in- 
erease, nor shall they sustain any loss by the decrease or destruction, without 
their fault, of any part of the estate; and if they shall sell any part of the per- 
sonal estate for more than the appraised value, they shall account for the ex- 
cess, and if they shall sell any for less than the appraised value they shall be 
allowed for the loss, if it shall appear to the judge of probate that such sale 
was expedient and for the interest of all concerned in the estate. 

Sec. 4. The judge of probate, on the application of the executors or admin- 
istrators, or of any person interested in the estate, made within six months 
after the return of the inventory, may order the personal estate, or any part 
thereof, to be sold by public auction or private sale, as he shall think most for 
the interest of all concerned in the estate, and the executor or administrator shall, 
in such case, account therefor at the price for which it shall be sold. 

Sec. 5. No executor or administrator shall be accountable for any debts in- 
ventoried as due to the deceased, if it shall appear to the judge of probate that 
they remain uncollected without his fault. 

Sec. 6. Every executor and administrator shall be chargeable in his account 
with all goods, chattels, rights and credits of the deceased, which shall come to 
his hands, and which are, by law, to be administered, although they should not 
be included in the inventory; also with all the proceeds of real estate, sold for 
the payment of debts or legacies, and with all the interest, profit, and income, 
that shall in any way [689] come to his hands, or be derived by him from both the 
personal and the real estate of the deceased. 

Sec. 7. If any, part of the real estate shall have been used or occupied by 
the executor or administrator, he shall account for the income thereof as shall 
be ordered by the judge of probate, with the assent of the executor or admin- 
istrator, and of such other parties interested as may be present at the rendering 
of the account, and if the parties do not agree on the sum to be allowed, it shall 
be determined by three disinterested persons to be appointed for that purpose by 
the judge of probate, whose award being confirmed by the judge shall be final. 

Sec. 8. Executors and administrators shall be allowed the following com- 
missions upon the amount of personal estate collected and accoynted for by them, 
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and of the proceeds of real estate sold under an order of court for the payment 
of debts, which shall be received in full compensation for all their ordinary ser- 
vices, to wit: For the first thousand dollars, at the rate of five per cent; for all 
above that sum and not exceeding five thousand dollars, at the rate of two and 
one-half per cent; and for all above five thousand dollars, at the rate of one 
per cent; and in all cases such further allowance shall be made as shall be just 
and reasonable for their actual and necessary expenses, and for any extraordi- 
nary services not required of an executor or administrator in the common course 
of his duty: provided however, that when provisions shall be made by the will 
of the deceased for compensation to any executor, the same shall be deemed a 
full satisfaction for his services in lieu of the aforesaid commissions, or his share 
thereof, unless he shall, by an instrument filed in the probate court, renounce all 
claim to such compensation given by the will. 


Sec. 9. When any executor or administrator, after being duly cited by the 
judge of probate, shall neglect to render any account of his administration, 
his bond may be put in suit as provided in the chapter concerning the settle- 
ment of the estates of deceased persons, and if he shall persist in such neglect 
to account, judgment shall be rendered against him, and he shall be liable in 
like manner and to the same extent as if he had been an executor in his own 
wrong. 


Sec. 10. Any person interested in the estate as creditor, or next of kin, 
legatee, or otherwise, may attend the settlement of the account of the executor 
or administrator and contest the same, and when an account is settled in the 
absence of any person adversely interested and without notice to him, the 
account may be opened, on the application of such person, at any time within 
six months thereafter. : 


[690] Sec. 11. Upon every settlement of an account by any executor or admin- 
istrator, all his former accounts may be so far opened as to correct any mis- 
take or error therein, excepting that any matter in dispute between two parties 
which had been previously heard and determined by the court, shall not again 
be brought in question by either of the same parties without leave of the court. 


Sec. 12. If judgment shall be recovered against an executor or administrator 
for costs in any suit commenced or prosecuted by him in that capacity, the 
estate in his hands shall not be taken on execution for such costs, but execution 
shall be awarded against him as for his own debts, and the amount paid by him 
thereupon shall be allowed in his administration account, unless it shall appear 
to the judge of probate that the suit was commenced or prosecuted unnecessarily 
or without any reasonable cause. 


CHAPTER VII. 


Regulating the proceedings when the estate of a deceased person is tnsolvent. 


Section 1. That when the estate of any person deceased shall be insolvent or 
insufficient to pay all his debts, it shall, after discharging his necessary funeral 
expenses and those of his last sickness, and the expenses of administration, be 
applied to the payment of his debts in the following order. 

1. Debts entitled to a preference under the laws of the United States. 

2. Public rates and taxes, and debts due the territory. 

3. Debts due to all other persons, and if there be not enough to pay all the 
debts of any one class, all the creditors of that class shall be paid ratably in 
proportion to their respective debts, and no payment shall be made to creditors 
of any one class until all those of the preceding class or classes, of whose claims 
the executor or administrator shall have had notice, shall be fully paid. 
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Sec. 2. When it shall appear to the judge of probate, from the representa- 
tion of an executor or administrator, that the estate of the deceased will prob- 
ably be insufficient for the payment of his debts, the judge shall appoint two or 
more fit persons to be commissioners, to receive and examine all claims of cred- 
itors against the estate of the deceased, and to return to the probate court a list 
of all the claims that [691] shall have been paid before them, with the sum that 
they shall have allowed on each claim, and the commissioners, before entering on 
the duties of their office, shall be sworn to the faithful discharge thereof. 


Sec. 3. The commissioners of insolvency shall appoint convenient times and 
places for their meetings to receive and examine the claims of creditors, and 
shall give notice thereof by causing notifications to be pasted up in some public 
place in the town in which the deceased last dwelt, or in such other manner 
as the judge of probate, having regard to the circumstances of the case, shall 
order. 


Sec. 4. The period of six months after the commissioners are appointed, 
and such further time, not exceeding eighteen months, as the circumstances of 
the case may require, shall be allowed by the judge of probate for the creditors to 
present and prove their claims, and at the expiration of the time so allowed, 
the commissioners shall make their return to the judge. 


Sec. 5. When it shall satisfactorily appear to the judge of probate, that 
any person has a contingent claim against the estate which could not be proved 
as a debt before the commissioners, the judge shall, in ordering a dividend, 
leave in the hands of executors or administrators a sum sufficient to pay such 
contingent creditor a proportion equal to what shall then be paid to the other 
creditors. 


Sec. 6. And if, at any time within four years after the date of the admin- 
istration bond, such contingent claim shall become absolute, it may be allowed 
by the judge of probate, and upon the allowance thereof, the creditor shall be 
entitled to a dividend thereon equal to what shall have been paid to the other 
creditors, so far as the same can be done without disturbing the former divi- 
dend. 


Sec. 7. If such claim shall not be finally established, or if the dividend 
thereon shall not exhaust the assets.in the hands of the executor or administrator, 
the remaining assets shall be divided among all the ereditors who shall have 
proved their debts. 


Sec. 8. Any person whose claim shall be disallowed in whole, or in part, by 
the commissioners, and any executor or administrator who shall be dissatisfied 
with the allowance of any claim, may appeal from the decision of the commis- 
sioners to the district court of the county in which the probate or administra- 
tion is granted, and in such ease the demand shall be tried and determined in 
like manner as if an action had been brought therefor by the supposed creditor 
against the executor or administrator. 


[692] Sec. 9. Such appeal shall be claimed and notice thereof given, at the 
probate office, within thirty days after the return of the commissioners, and in the 
ease of an appeal by an executor or administrator, he shall also give notice 
thereof to the ereditor within the said thirty days. 


Sec. 10. The appeal shall be entered at the term of the court which shall 
be held next after the expiration of said thirty days, the supposed creditor 
shall there file a statement, in writing, of his claim, setting forth briefly and 
distinctly all the material facts which should be necessary in a declaration for 
the same cause of action, and the like proceeding shall be had thereupon in the 
pleadings, trial, and determination of the cause, as in an action at law prose- 
euted in the usual manner, excepting that no execution shall be awarded against 
the executor or administrator for the debt, if any found due to the claimant, 
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and the final judgment in the case shall be conclusive as to the claim in ques- 
tion, and the list of debts allowed by the commissioners shall be altered, if nec- 
essary, to conform thereto. 


Sec. 11. After the claiming of such appeal from the decision of the com- 
missioners, the parties may, if they think fit, waive a trial at law, and submit 
the claim to the determination of arbitrators, to be agreed on between them, 
and to be appointed accordingly, by a rule of the probate court, in which case 
the appeal shall not be entered at the court appealed to, and the award of such 
arbitrators, if confirmed by the probate court, shall be conclusive as to the 
claim, in like manner as is provided in the preceding section, with regard to a 
judgment in a court of common law. 


Sec. 12. The party prevailing upon any such appeal shall be entitled to 
costs, to be taxed and recovered as in common actions against the adverse party, 
which costs, if recovered against the executors or administrators, may be al- 
lowed to him in his administration account, out of the assets in his hands. 


Sec. 13. Any person, whose claim shall be disallowed by the commissioners, 
and who shall, by accident, mistake, or otherwise, and not. by his own neglect, 
omit to claim or prosecute his appeal, as before provided, may, upon his peti- 

‘tion to the district court therefor, be allowed to claim and prosecute an appeal, 
in manner aforesaid, upon such terms as the court shall impose, if it shall ap- 
pear that justice requires a further examination of his claim: provided, that 
no such petition shall be sustained unless it be presented within two years after 
the re-[693]-turn of the commissioners, and within four years after the date of 
the administration bond. 


Sec. 14. The allowance of such appeal, and the judgment that may follow 
thereon, shall not disturb any distribution that may have been ordered before 
notice of the petition, or notice of the intention to present the same, shall have 
been given in writing at the probate office, or to the executor or administrator, 
but the debts, if any proved and allowed in the case last mentioned, shall be 
paid only out of such assets as may remain in, or come to, the hands of the 
executor or administrator after payment of the same due on such prior decree of 
distribution. 


Sec. 15. The commissioners may, when they shall think proper, require an 
oath to be administered to any claimant to make true answers to all such ques- 
tions as shall be asked of him, by them, relating to his claim, and they may 
thereupon examine him upon all matters relating thereto, and if he shall refuse to 
take such oath, or to answer fully all questions that shall be lawfully put to 
him, the commissioners may disallow his claim, and on any appeal from the award 
of the commissioners, the court, in which the appeal is pending, shall have like 
power to examine the claimant on oath, and to disallow his claim if he shall 
refuse to take the oath, or to answer fully upon his examination thereon. 


Sec. 16. Any one of the commissioners may administer the said oath to the 
claimant, and may also administer the oath to all witnesses produced and ex- 
amined before the commissioners, and any person guilty of perjury upon 
such examination, either as claimant or as witness, shall be liable to the punish- 
ment provided for perjury in other cases. 


Sev. 17. After the expiration of thirty days from the return made by the 
commissioners, the judge of probate shall make such decree for the distribution 
of the effects among the creditors, as the case shall require, according to the 
provisions of this chapter: provided, however, if before making such decree, 
he shall have notice of any appeal from the commissioners, then claimed or 
pending, he may suspend his decree until the determination of such appeal, or he 
may order a distribution among the creditors whose debts are allowed, leaving 
in the hands of the executor or administrator a sum sufficient to pay the claim- 
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ants, whose demand is disputed, a proportion equal to what shall be paid to the 
other creditors. s 


Sec. 18. If the whole assets should not have been distributed upon the first 
order of distribution, or if further assets should afterwards [694] come to the 
hands of the exeeutor or administrator, the judge of probate shall make such 
further decree, or decrees, for the distribution thereof, as the case may require. 


Sec. 19. No action shall be brought against an executor or administrator, 
after the estate is represented insolvent, unless it be for a demand that is en- 
titled to a preference, and would not be affected by the insolvency of the estate, 
or unless the assets should prove more than sufficient to pay all debts allowed 
by the commissioners ; and if the estate is represented insolvent, whilst an action 
is pending against the executor or administrator for any demand that is not 
entitled to such preference, the action may be discontinued without the pay- 
ment of eosts, or if the demand is disputed the action may be tried and deter- 
mined, and judgment may be rendered thereon, in the same manner, and with 
the same effect, as is provided in case of an appeal from the award of the com- 
missioners, or the action may be continued at the discretion of the court, with- 
out costs to either party, until it shall appear whether the estate is insolvent, 
and if it should not prove to be insolvent the plaintiff may prosecute the action 
as if no such representation had been made. 


Sec. 20. Every creditor of an estate that proves to be insolvent, who shall 
not have presented his claim for allowance, in the manner prescribed in this 
act, shall be forever barred from recovering the same unless further assets of the 
deceased shall come to the hands of the executor or administrator, after the 
decree of distribution, in which case his claim may be proved, allowed, and paid, 
in the manner, and with the limitations, provided in this chapter for the case of 
contingent debts. 


Sec. 21. If, after the report of the commissioners of insolvency, the assets 
shall prove to be sufficient to pay all the debts allowed under the commission, 
the executor or administrator shall pay the same in full, and if any other debts 
shall afterwards be recovered against him he shall be liable therefor only to 
the extent of the assets then remaining ‘in his hands. 


Src. 22. If there are two or more such creditors the assets, if sufficient to 
pay their demands in full, shall be divided among them, in proportion to the 
amount of their respective debts. 


Sec. 283. The executor or administrator, in such case, shall be permitted to 
prove, under the general issue, the amount of assets in his hands, and thereupon 
judgment shall be rendered in the usual form, but execution shall not issue for 
more than the amount of such assets, [695] and if there is more than one judg- 
ment the court shall apportion the amount between them. 


Sec. 24. If any executor or administrator shall neglect to render and settle 
his accounts in the probate court, within six months after the return made by the 
commissioners, or after the final liquidation of the demands of the creditors, or 
within such further time as the judge of probate shall allow therefor, so as to 
delay a decree of distribution, such neglect shall be deemed unfaithful admin- 
istration, and a breach of the condition of his bond, and the executor, or ad- 
ministrator may be forthwith removed, and he shall also be liable in a suit on 
the bond for all damages occasioned by his default. 


Sec. 25. When the estate of any deceased person shall be represented in- 
solvent, and an allowance shall be thereupon made to his widow, if the estate 
shall afterwards prove to be solvent, the judge of probate may, by a new decree, 
make such further allowance to the widow as the circumstances of the case may 
require. 
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Sec. 26. If it shall not be ascertained at the end of three years after the 
granting of letters testamentary, or of administration, whether any estate that 
has been represented insolvent, is or is not so in fact, any creditor, whose 
claim shall not have been presented before the commissioners, may commence 
an action therefor against the executor or administrator, and such action may 
be continued, without costs, for the defendant, until it shall appear whether 
the estate is insolvent, and if it should not prove to be so, the plaintiff may 
prosecute the action as if no such representation had been made. 


CHAPTER VIII. 


For the appointment of trustees for minors, and of their powers and duties. 


Section 1. Every person who shall be appointed a trustee for minors, or 
others, under any last will, excepting such as are exempt by the succeeding 
sections of this chapter, shall, before entering on the duties of his trust, give 
bond, with surety or sureties, to the judge of probate for the county in which 
the will shall have been proved, and in such sum as the judge shall prescribe, 
with condition as follows: 

1. To make a true inventory of all the real estate, and all the goods, chattels, 
rights and credits belonging to him as trustee, and which [696] shall come to his 
possession or knowledge, and to return the same into the probate court at such 
time as the judge shall direct. 

2. To dispose of and manage all such estate and effects, and faithfully to 
discharge his trust in relation thereto, according to law and the will of the 
testator. 

3. To render an account on oath of the property in his hands, and of the 
management and disposition thereof, within one year, and at any other times 
when required by the judge of probate. And, 

4. At the expiration of his trust to settle his accounts with the judge of pro- 
bate, and to pay over and deliver all the estate and effects remaining in his hands 
or due from him on such settlements to the person or persons who shall be 
entitled thereto, according to law, and the will of the testator. 

Sec. 2. Such trustee shall be exempt from giving bond as aforesaid, when the 
testator, in the will appointing him, shall have ordered or requested that such 
bond should not be taken, unless from a change in his situation or circumstances, 
or other sufficient cause, the judge of probate shall think it proper to require him 
to give bond, and he shall also be exempted when all the persons interested in 
the trust fund, being of full age and legal capacity, shall certify to the judge of 
probate their consent that such bond shall not be required. 

Sec. 3. No trustee who shall have undertaken the trust before this act shall 
go into operation, shall be required to give bond in any ease in which it shall 
not have been required by the laws in force at the time of his undertaking the 
trust, unless from a change in his situation or circumstances, or other sufficient 
eause, the judge of probate shall think it proper to require him to give bond. 

Sec. 4. Every person appointed a trustee, who shall neglect to give bond as 
aforesaid, within such time as the judge of probate shall allow for that purpose, 
shall be considered as having declined the trust. 

Sec. 5. Every such trustee may upon his own request, be allowed to resign 
his trust when it shall appear to the judge of probate proper to allow the same. 

Sec. 6. No person succeeding to such trust, as executor or administrator of 
a former trustee, shall be required to accept the same against his will. 

SEc. 7. When any trustee appointed either by a testator, or by & judge of 
probate, shall become insane or otherwise incapable of discharging his trust, or 
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evidently unsuitable therefor, the judge may after [697] notice to such trustee, 
and to all others interested, remove him and appoint another in his stead. 


Sec. 8. When any person appointed as trustee, shall decline or resign the trust, 
or shall die before the objects thereof shall be accomplished, if no adequate pro- 
vision is made by the will for supplying such vacancy, the judge of probate, shall 
after notice to all persons interested appoint a new trustee, to act alone, or 
jointly with the others, as the case may be, and every trustee appointed by the 
judge of probate by force of this or of the preceding section, shall have and 
exercise the same powers, rights and duties, whether as a sole or joint trustee, 
as if he had been originally appointed by the testator, and the trust estate shall 
vest in him in like manner as it did or would have vested in the trustee in whose 
place he is substituted ; and the judge may moreover order such conveyance to be 
made by the former trustee or his representatives, or by the other remaining 
trustees, as may be proper or convenient to vest in the trustee newly appointed. 
either alone or jointly with the others as the case may be, the estate and effects 
that are to be held in trust. 


Sec. 9. Every trustee appointed by the judge of probate, shall before enter- 
ing on the duties of his trust, give bond in the manner prescribed in the first 
section, excepting only that the judge may dispense with the making and return- 
ing of the inventory unnecessary, in which ease the condition of the bond shall be 
altered accordingly. 


Sec. 10. In all cases when an inventory is required to be returned by any 
trustee, the estate and effects shall be appraised by three suitable persons, to be 
appointed and sworn as is prescribed by law with respect to the estate of a 
deceased testator or intestate. 


Sec. 11. The judges of probate in their respective counties and also the 
supreme and district courts when sitting within or for the proper county, may 
on the application of the trustee, or of any person interested in'the trust estate, 
after notice to all other persons interested therein, authorize or require the 
trustee to sell any stoek in the publie funds, or in any bank, insuranee company, 
or other eorporation, or any other personal estate or effects held by him in 
trust, and to invest the proceeds of such sale, and also any other trust moneys 
in his hands, in real estate or in any other manner that shall be most for the 
interest of all concerned therein, and the said courts respectively may, from time 
to time, give such further directions as the case may require, for managing, in- 
vesting and disposing of the trust fund, subject to any provisions contained in 
the will respecting the disposal of the trust estate. 


[698] Sec. 12. Any bond given by a trustee as provided in this chapter, may 
be put in suit by order of the judge of probate for the use and benefit of any per- 
son interested in the trust estate, and the proceedings in such suit shall be eon- 
dueted in like manner as is provided in the chapter providing for the settlement 
of the estates of deceased persons with respect to bonds given by executors or 
administrators. 


CHAPTER IX. 


General provisions concerning the settlement of the estates of deceased persons. 


Section 1. When any judge of probate shall be disqualified to act in any 
ease within his jurisdietion, by reason of his personal interest, or of his relation 
to any of the parties, such ease shall be transferred to the probate court of any 
adjoining county, and the judge of such adjoining county shall have jurisdic- 
tion thereof, and shall proceed therein, in all respeets as he would and ought to 
have done if the ease had originated within his own county. 
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Src. 2. When two or more persons are appointed executors, administrators or 
testamentary trustees, the judge may take separate bonds, with sureties from: 
each of them, or a joint bond with sureties from all of them together, and in all 
bonds with sureties given to any judge of probate all of the sureties shall be 
inhabitants of this territory, and such as the judge shall approve. 


Sec. 3. The bond given by executors or administrators for the discharge of 
their trust, may be put in suit by any creditor of the deceased for his own benefit, 
when he shall have recovered judgment for his debts against the executor or 
administrators, and they shall have neglected, upon demand made by the creditor, 
to pay the same, or to show sufficient goods or estate of the deceased to be taken 
in execution for that purpose. 

Sec. 4. If the estate be insolvent, a suit on the bond may be brought by any 
creditor when the amount due to him has been ascertained by the decree of dis- 
tribution. if the executor or administrator shall neglect to pay the same when 
demanded. 


Sec. 5. Such a suit may be brought by any person as next of kin, to recover 
his share of the personal estate, after a decree of the probate court declaring: 
the amount due to him, if the executor or administrator shall neglect to pay the 
same when demanded. 


[699] Sec. 6. When it shall appear, on representation of any person inter- 
ested in the estate, that the executor or administrator has failed to perform his 
duty in any other particular than those before specified, the judge of probate may 
authorize any creditor, next of kin, legatee, or other person aggrieved by such 
mal-administration to bring an action on the bond. 


Sec. 7. In all the preceding cases the writ shall be endorsed by the person for 
whose benefit, or at whose request the aetion is brought, or by their attorney, 
and the endorsers shall be liable for the costs of suit, and the execution therefor 
shall be issued against them and not against the judge of probate; and when 
the action is brought for the benefit of any person, or persons, as creditors or 
next of kin as before provided in this chapter, there shall be a further endorse- 
ment on the writ, specifying that it is brought for the use or benefit of such 
ereditors or next of kin. 


Sec. 8. If the principal in any such bond shall be resident within this terri- 
tory, and shall not be made a defendant in the action, or shall not be served 
with process, the eourt may, at the request of any of the sureties, continue or 
postpone the action so long as may be necessary to summon or bring in the prin- 
eipal as provided in the following section. 


Sec. 9. The sureties may, thereupon, take out a writ in such form as the 
court shall preseribe, to arrest the principal, or to summon him to appear and 
answer as & defendant in the original action, and if, after being duly served 
with such process to appear and answer to the suit, he shall neglect to do so, 
and if the judgment shall be for the plaintiff, it shall be rendered against the 
said principal obligor, together with the other defendants, in the same manner 
as if he had been originally a party to the suit. 

SEc. 10. Every suit on the administration bond shall be brought in the dis- 
trict court held in the county in which the bond is taken, and when it shall ap- 
pear that the condition of the bond has been broken, the court upon a hearing 
Shall award execution in manner following: 

1. If the action is brought for the benefit of any particular person as a 
ereditor, or next of kin, execution shall be awarded in the name of the plaintiff, 
but expressed to be for the use of such person for the amount due him. 

2. If it is brought for a breach of the condition, in not accounting for the 
estate as required in the chapter regulating executors and administrators rend- 
ering their accounts and settling estates, the ex-[700]-ecution shall be awarded 
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in the name of the plaintiff without expressing that it is for the use of any 
other person. 

3. If it is brought for any other breach of the condition of the bond, execu- 
tion shall be awarded, without expressing that it is for the use of any particular 
person, for the full value of all the estate of the deceased that shall have come 
to the hands of the executor or administrator, and for which he shall not satis- 
factorily account, and for all such damages as shall have been occasioned by his 
neglect or maladministration. 

4. If there be two or more persons for whose use execution is to be awarded, 
as provided in this section, a separate execution shall be issued for the sum due 
to each of them. 

5. The execution, in every case, shall include the costs of suit as well as 
debt or damages, and if there is more than one execution, the amount due for 
costs shall be equally divided between them. 

6. In every case the person, for whose use the execution is expressed to be 
awarded, shall be considered in all respects as the judgment creditor, and may 
cause the same to be levied in his own name, and for his own benefit, as if the 
action had been brought and the judgment recovered in his name. 


Sec. 11. All moneys received on any execution issued as aforesaid, (unless 
such execution be awarded for the use of a creditor, or person next of kin, as 
provided in the first subdivision of the preceding section,) shall be paid over 
to the co-executor or co-administrator, if there be any, or to whomever shall then 
be the rightful executor or administrator, and shall be assets in his hands to be 
administered according to law. 


Sec. 12. If, after the awarding of execution as heretofore provided in this 
chapter. the executor or administrator shall commit a new breach of the condi- 
tion of the bond, or if any creditor, next of kin, legatee, or other person interested 
in the estate, shall have a claim for further damages on account of any neglect 
or maladministration of the executor or administrator, a writ of scire factas on the 
original judgment may be sued out in like manner as is provided for the com- 
mencement of the original suit, and the court shall thereupon proceed to award 
a new execution in like manner as might have been done in the original suit. 


Sec. 13. After the settlement of any estate by an executor or administrator, 
and after the expiration of the time limited for the commencement of actions 
against him by the ereditors of the deceased, the heirs, next of kin, devisees, and 
legatees of the deceased shall be liable, [701] in the manner provided in the fol- 
lowing sections, for all debts which could not have been sued for against the 
executors or administrators, and for which provisions shall not have been made 
aceording to the act regulating the payment of debts and legacies of deceased 
persons. 


Sec. 14. Any such ereditor, whose right of action shall first accrue after the 
expiration of the said time of limitation, and whose claim shall not have been 
presented to the judge of probate, or if presented, shall not have been allowed 
as provided in the chapter regulating the payment of debts and legacies of de- 
ceased persons, may recover the same against the heirs and next of kin of the 
deceased, and the devisees and legatees under his will, each of whom shall be liable 
to the ereditor to an amount not exceeding the value, whether of real or personal 
estate, that he shall have received from the deceased: provided, that if, by the 
will of the deceased, any part of his estate, or any one or more of the devisees or 
legatees shall be made exclusively liable for the debts in exoneration of the residue 
of the estate, or of the other devisees or legatees, the provisions of the will shall 
be complied with in that respect, and the persons and estate so exempted by the 
will shall be liable for only so much of the debt, if any, as cannot be recovered 
from those who are first chargeable therewith: and provided further, that no such 
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suit shall be maintained unless it be commenced within one year next after 
the time when the right of action shall first accrue. 


Sec. 15. If any of the said heirs, next of kin, devisees or legatees, shall die 
without having paid his just proportion of such debts, his executors and admiu- 
istrators, shall be liable therefor, as for his proper debt, to the extent to which 
he would have been liable if living. 


Src. 16. If in the case specified in the two preceding sections, there shall be 
more than one person liable for the debt, the ereditor may recover the same in 
a bill in equity, in the court of chancery, against all the persons so liable, or 
as many of them as are within the reach of process, and the court shall thereupon 
determine what sum, if any, is due to the plaintiff, and also how much each 
one of the defendants is liable to pay towards the satisfaction of the debt, and 
may award execution and other process therefor. 


Sec. 17. If any one of the heirs, devisees or others, who are originally liable 
for the debts, shall be insolvent or unable to pay his proportion thereof, or shall 
be beyond the reach of process, the other shall nevertheless be liable to the 
creditors for the whole amount of his debt: provided, that no one shall be com- 
pelled to pay more than the amount received by him from the estate of the 
deceased. 


[702] Sec. 18. No such suit shall be dismissed or barred, for want of includ- 
ing as defendants, all the persons who might have been so included, but in any 
stage of the case, the court may award proper process to bring in any other 
parties, and may allow such amendments as may be necessary to charge them 
as defendants upon such terms as the court shall think reasonable. 


Sec. 19. If in consequence of insolvency, absence or from any other cause, 
any one of the persons liable for such debt, shall fail to pay his just proportion 
thereof to the creditor, he shall be liable to indemnify all, who shall by reason of 
such failure on his part, have paid more than their just proportion of the debt; 
such indemnity to be recovered by all of them jointly, or in separate actions by 
any one or more of them for his or their parts respectively, at their election. 


Sec. 20. When any letters of administration shall be revoked, or when any 
executor or administrator shall be removed, all previous sales, whether of real 
or personal estate, made lawfully by the executor or administrator, and with 
good faith on the part of the purchaser, and all other lawful acts done by such 
executor or administrator shall remain valid and effectual. 


Sec. 21. When administration shall be taken in this territory, on the estate 
of any person who was an inhabitant of any other territory, state, or country, 
his estate found here, after payment of his debts, shall be disposed of according 
to his last will, if he left any duly executed according to the laws of this territory, 
and if there be no such will his real estate shall descend according to the laws 
of this territory, and his personal estate shall be distributed and disposed of ac- 
cording to the laws of the country of which he was an inhabitant. 


Sec. 22. Upon the settlement of such an estate, and after the payment of all 
debts for which the same is liable in this territory, the residue of the personal 
estate, if any, may be distributed and disposed of in manner aforesaid by the 
probate court in which the estate is settled, or it may be transmitted to the exec- 
utor or administrator, if there be any in the territory or country where the 
deceased had his domicile, to be there disposed of according to the law of the 
place, as the court under the circumstances of the case shall think best. 


Sec. 23. If such deceased person died insolvent, his estate found in this ter- 
ritory shall, as far as practicable, be so disposed of that all his creditors, here 
and elsewhere, may receive each an equal share in proportion to their respective 
debts. 
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Sec. 24. To this end his estate shall not be transmitted to the for-[703]-eign 
exeeutor or administrator until all his ereditors, who are citizens of this territory, 
shall have received the just proportion that would be due to them if the whole 
estate of the deceased, whenever found, that is applicable to the payment of 
common creditors, were divided among ‘all the said creditors in proportion to 
their respective debts, without preferring any one species of debts to another. 


SEC. 25. In such a case no creditor, not being a citizen of this territory, shall 
be paid out of the assets found here, until all those who are citizens shall have 
received their just proportion, as provided in the preceding section. 


Sec. 26. If there be any residue, after such payment to the citizens of this 
territory, the same may be paid to any other creditors who shall have duly proved 
their debts here, in proportion to the amount due to each of them respectively: 
provided, that no one shall receive more than would be due to him if the whole 
estate were divided ratably among all the creditors, as before provided, and the 
balance, if any, may be transmitted to the foreign executor or administrator, 
or if there be none such, it shall, after the expiration of four years from the 
appointment of the administrator, be distributed ratably among all the creditors, 
both citizens and others, who shall have proved their debts in this territory. 


Sec. 27. When any person, who is bound by a contract in writing to convey 
any real estate, shall die before making the conveyance, the other party may 
have a bill in equity, in the court of chancery, to enforce a specific performance 
of the contract by the heirs, devisees, or the executors or administrators of the 
deceased party. 


Nec. 28. The court shall hear and determine every such case according to the 
euurse of proceedings i in ehaneery, and shall make such deeree therein as justice 
and equity shall require. 


Sec. 99. If it shall appear that the plaintiff is entitled to have a conveyance, 
the eourt may authorize and require the exeeutor or administrator of the de- 
ceased party, to convey the estate in like manner as the deceased person might 
and ought to have done if living, and if his heirs or devisees, or any of them, are 
within this territory, and competent to act, the court may require them, or either 
of them, instead of the executor or administrator, to convey the estate in the 
manner before mentioned, or may require them, or either of them, to joia in 
such conveyance with the executor or administrator. 


Sec. 30. Every conveyance, made in pursuance of such decree, shall [704] be 
effectual to pass the estate contracted for, as fully as if when made by the con- 
tracting party himself. 


Sec. 31. If the defendant, in such suit, shall refuse or neglect to make a con- 
veyance, according to the decree, the court may enter a judgment that the plain- 
tiff shall receive possession of the land contracted for, to hold according to the 
terms of the intended conveyance, and may issue a writ of seizen thereupon, in 
the form that is used upon a recovery in real action, and the plaintiff having, hy 
foree of such writ, obtained possession of the premises, shall hold the same in 
like manner as if they had been conveyed in pursuance of the decree. 


Sec. 32. The preceding section shall not prevent the court from enforcing 
their deeree by any other proper process, according to the course of proceedings in 
chancery. 

Sec. 33. If any person, to whom the conveyance was to be made, shall die 
before such suit is brought, or before the conveyance is completed, any person 
who would have been entitled to the estate under him, as heir, devisee, or other- 
wise, in case the conveyance had been made according to the terms of the con- 
tract, may commence such suit, or may prosecute it, if already commenced, and 
the conveyance shall thereupon be so made as to vest the estate in the same 
persons who would have been so entitled to it. 
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Sec. 34. If the party to whom any such conveyance was to be made, or those 
entitled to claim under him, shall not commence and prosecute a suit in the 
manner before provided, and if the heirs of the deceased person are not within 
the territory, or are under age or otherwise incompetent to make the conveyance, 
it may be made by the executor or administrator of the deceased person, upon 
a deeree in the court to be obtained for that purpose in manner following. 


Sec. 35. The executor or administrator of the deceased person, or any other 
one or more of his heirs, may have a bill in equity in the court of chancery, 
setting forth the contract and the circumstances of the ease, whereupon the 
eourt may by their decree, authorize and require the exeeutor or administrator, 
to convey the estate in like manner as the deceased person might and ought to 
have done if living. 


Src. 36. A conveyance made or tendered in pursuance of such decree shall 
be deemed a performance of the contracts on the part of the deceased person 
so far as to hold the other contracting party, and his heirs, executors and ad- 
ministrators to a performance thereof, on his and their part. 


Sec. 37. Whenever the sureties in any bond given to the judge of [705] pro- 
bate shall be insufficient, the district court or the probate court, on the petition of 
any person interested, and after notice to the principal in the bond, may require 
a new bond to be given, with such surety or sureties as the court shall judge 
sufficient. 


Sec. 38. Any surety in a bond given to the judge of probate, may at any 
time after the expiration of six years from the date of the bond, upon his 
petition to the district court or court of probate, be discharged from all further 
responsibility upon such bond, if the court after due notice to all persons in- ` 
terested, shall think it reasonable and proper to discharge him, and the principal 
shall thereupon give a new bond with such surety or sureties as the court shall 
judge sufficient. 


Sec. 39. If, in the cases specified in the two — sections, the prineipal 
shall not give such new bond within such time as shall be ordered by the court, 
he shall be removed from his trust and some other person may be appointed in 
his stead, as the circumstances of the case may require. 


Sec. 40. When a new bond shall be required as above provided, the sureties 
in the prior bond shall, nevertheless, be liable for all breaches of the condition 
committed before the new bond shall be approved by the judge of probate. 


Sec. 41. When any account is rendered in the probate court by two or more 
joint executors, or administrators, or trustees, the judge of probate may, in his 
discretion, allow the account upon the oath of any one of them. 


Sec. 42. When an executor, administrator, guardian, or trustee, shall have 
paid or delivered over to any person, entitled thereto, the money, or other prop- 
erty, in his hands, as required by any decree of distribution, or other decree of 
the probate court, he may perpetuate the evidence of such payment by presenting 
to the said court, within one year after such decree was made, an account of 
such payments, or the delivery over of such property, which being proved to the 
satisfaction of the judge, and verified by the oath of the party, shall be allowed 
as his final discharge, and ordered by the judge to be recorded, and such dis- 
charge shall forever exonerate the party and his sureties from all liability under 
such decree. unless his account shall be impeached for fraud or manifest error. 


Sec. 43. If any sum of money, directed by a decree of the probate court to 
be paid over, as mentioned in the last section, shall remain, for the space of six 
months, unclaimed, the executor, administrator, guardian, or trustee, may de- 
posit the same in some safe institution, or [706] may invest it in some stock or 
stocks, as the court of probate shall direct, to accumulate for the benefit of the 
person entitled thereto, and such deposit or investment shall be made in the name 
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of the judge of probate, for the time being, and shall be subject to the order of the 
said judge and his successors in office, as hereinafter provided, and the: person 
making such deposit or investment, shall file in the probate court a memorandum 
thereof, with the original certificates, or other evidence of title thereto, which 
shall be allowed as a sufficient voucher for such payment, under the said decree. 

Src. 44. When the person entitled to the money deposited, shall satisfy the 
judge of probate, for the time being, of his right to receive the same, the judge 
shal} cause it to be paid over and transferred to him. 


Sec. 45. The court of chancery may hear and determine, in equity, all dis- 
putes and controversies between co-executors and co-administrators, and between 
their respective legal representatives, in all cases where there is not a plain, 
adequate and complete remedy at law. 


Sec. 46. Any person aggrieved at any order, sentence, decree, or denial, of 
the judge of probate, in any case, or relating to any matter provided for in 
this act, may appeal therefrom to the district court, in the manner prescribed by 
law. 


CHAPTER X. 


Of the sale of lands for the payment of debts, by executors, administrators, 
and guardians. 


Section 1. When the goods and chattels of any deceased person, in the hands 
of his executor or administrator, shall be insufficient to pay all his debts, with 
the charges of administering his estate, his executor or administrator may sell 
his real estate for the purpose, upon obtaining a license therefor, and proceed- 
ing therein, in the manner hereinafter provided. 

Sec. 2. Such license may be granted by the district court, or by the court of 
probate, in the county in which the letters testamentary, or of administration, 
were granted. 

Sec. 3. In order to obtain such license the executor or administrator shall pre- 
sent to the court a petition, setting forth the amount of the debts due from the 
deceased, as nearly as they can be ascertained, and the amount of the charges 
of administration, and the value of the personal [707] estate, and if it shall be 
necessary to sell only a part of the real estate, he may also set forth the value, de- 
scription, and condition of the estate, or of such part thereof as he shall propose 
to sell, and the court may, in all cases when it is not necessary to sell the whole, 
decide and direct what specific part of the estate shall be sold. 


Sec. 4. If it shall be represented in such petition, and shall appear to the 
court, that it is necessary to sell some part of the real estate, and that by such 
partial sale the residue of the estate, or some specific part or piece thereof, would 
be greatly injured, the court may license the sale of the whole estate, or such 
part thereof as the court shall think necessary and most for the interest of all 
concerned therein. 

Sec. 5. Every such petition, when made to the district court, shall be accom- 
panied by a certificate from the judge of probate of the county where the exec- 
utor or administrator was appointed, setting forth the amount of the debts due 
from the deceased, so far as they are ascertained, and the value of his real and 
personal estate, and when the petitioner shall pray for the sale of more than 
is necessary for the payment of debts, in order to prevent damage to the residue, 
the judge of probate shall further certify his opinion, whether it is necessary that 
the whole or a part of the estate should be sold, and, if part only, what part. 

Sec. 6. When the executor or administrator is licensed to sell more than is 
necessary for the payment of debts, he shall, before the sale, give bond, with 
sufficient surety or sureties, to the judge of probate for the county in which he 
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was appointed, with condition to account for all the proceeds of the sale that 
shall remain after payment of the debts and charges for which the land was 
sold, and to dispose of the same according to law. 

Sec. 7. If there should be, in the last will of the deceased, any disposition of 
his estate for the payment of his debts, or any provision whieh may require or 
induce the court to marshal the assets in any manner different from that which 
the law would otherwise prescribe, such devises or parts of the will shall be set 
forth in the petition, and a copy of the will shall be exhibited in the eourt, and 
the assets shall be marshaled accordingly, so far as it can be done consistently 
with the rights of the ereditors. 


Sec. 8. No such license shall be granted until notice of the petition, and of the 
time and place of hearing the same, shall have been given to all persons interested 
in the estate, that they may appear and show cause why the same should not 
be granted; such notice to be served on them personally, fourteen days at least 
before the time appointed for [708] hearing the petition, or to be published three 
weeks, successively, in such newspaper as the court shall order; provided, how- 
ever, if all the said persons interested signify, in writing, their assent to such 
sale, the notice may be dispensed with. 

Sec. 9. Such license shall not be granted, if any of the persons interested in 
the estate, shall give bond to the executor or administrator, in such sum, and 
with such sureties, as shall be approved by the court, with condition to pay all 
the debts mentioned in the petition that shall eventually be found due from the 
estate, with the charges of administering the same, so far as the goods and chat- 
tels, rights and credits, of the deceased shali be insufficient therefor. 

Sec. 10. If the facts set forth in the petition shall be proved to the satisfaction 
of the eourt, and if no sufficient cause be shown to the contrary, the court shall 
grant the license, and the executor or administrator shall be thereupon authorized 
to execute, in due form of law, conveyances of such real estate as he shall sell, 
which conveyances shall be effeetual to pass to the purchaser all the estate, right, 
title, and interest in the granted premises which the testator or intestate had 
therein at the time of his decease, or which was then in any way chargeable with 
the payment of his debts. 

Sec. 11. Every executor and administrator, licensed to sell real estate as afore- 
said, shall, before fixing on the time and place of sale, take and subscribe an 
oath before the judge of probate, or before some justice of the peace, in sub- 
stance as follows: that in disposing of the estate which he is licensed to sell he 
will use his best judgment in fixing on the time and place of sale, and that he 
will exert his utmost endeavors to dispose of the same in such manner as will be 
most for the advantage of all interested therein. 

Sec. 12. When the oath prescribed in the preceding section shall be taken 
before a justice of the peace, the executor or administrator shall, within one year 
thereafter, return into the probate office a certifieate thereof under the hand of 
the justice of the peace before whom such oath was taken. 

Sec. 13. The executor or administrator shall give public notice of the time 
and place of such sale, by causing notifications thereof to be pasted up, thirty 
days at least before the sale, in some public place in the township where the 
deceased person last dwelt, and in two adjoining townships, if there be so many 
in the county, and also in the township where the lands lie, or the court which 
licenses the sale, may order such notice to be published three weeks, successively, 
in any news-[709]-paper instead of the pasting up of such notifications, and the 
executor or administrator shall publish the same accordingly. 

Sec. 14. An affidavit of the executor or administrator, or of the person em- 
ployed by him to give such notice, being made before the judge of probate, or 
before some justice of the peace and filed and recorded, together with a copy of 
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the notice in the probate office within one year after the sale, shall be admitted 
as evidence of the time, place and manner of giving the notice. 


Sec. 15. Every such sale shall be made by publie auction, and if, at the time 
appointed for the sale, the executor or administrator shall deem it for the interest 
of all persons concerned therein, that the sale should be postponed, he may ad- 
journ it for any time not exceeding three months. 


Sec. 16. In case of such adjournment, notice thereof shall be given by a public 
declaration at the time and place first appointed for the sale, and if the ad- 
journment shall be for more than one day, further notice thereof shall be given 
by posting or publishing, as the time and circumstances may admit. 


Sec. 17. No such license shall be in force for more than one year after the 
granting thereof. 


Sec. 18. When a testator shall have given any legacy, by a will, that is effec- 
tual to pass or charge real estate, and his goods, chattels, rights, and credits, 
shall be insufficient to pay such legacy, together with his debts and charges of 
administration, the executor or the administrator, with the will annexed, may 
be licensed to sell his real estate for that purpose in the same manner and upon 
the same terms and conditions as are prescribed in this act in the case of a sale 
for the payment of debts. 


Sec. 19. When an executor or administrator shall be appointed in any other 
territory or state, or in any foreign country, on the estate of any person dying 
out of this territory, and no executor or administrator shall be appointed in 
this territory, the foreign executor or administrator may file an authenticated 
copy of his appointment in the probate court for any county in which there 
may be any real estate of the deceased, after which he may be licensed by the 
same probate, or by the district court in any county, to sell real estate for the 
payment of debts or legacies and charges of administration, in the same manner 
and upon the same terms and conditions as are prescribed in the case of an 
executor or administrator appointed in this territory, excepting in the particu- 
lars in which a different provision is hereinafter made. 


[710] Sec. 20. When it shall appear to the court granting the license, that 
such foreign executor or administrator is bound with sufficient surety or sureties, 
in the state or country in which he was appointed, to account for the proceeds of 
such sale, for the payment of debts or legacies; and charges of administration, 
and a copy of such bond, duly authenticated, shall be filed in the probate court 
of the county where the copy of his appointment is filed, no further bond, for 
that purpose, shall be required of him here, otherwise, before making such sale 
he shall give bond, with sufficient sureties, to the judge of probate for the 
same county, with condition to account for and dispose of the said proceeds for 
the payment of the debts or legacies of the deceased, and the charges of ad- 
ministration accordihg to the law of the state or country in which he was ap- 
pointed. 


Sec. 21. When such foreign executor or administrator is licensed to sell more 
than is necessary for the payment of debts, legacies, and charges of administra- 
tion, as before provided for in this aet, he shall, before making the sale, give 
bond, with suffieient surety or sureties, to the judge of probate, with condition 
to account, before the same judge, for all the proceeds of the sale that shall re- 
main after the payment of the said debts, legacies, and charges, and to dispose 
of the same according to law. 

Sec. 22. Every foreign executor or administrator, licensed to sell real estate 
as provided in this act, shall, before fixing on the time and place of sale, take 
and subscribe an oath like that required to be taken in the like cases by an 
exeeutor or administrator appointed in this territory, and he shall give publie 
notiee of the time and place of sale, and shall proceed therein in like manner as 
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is prescribed for an administrator appointed here when making such a sale, and 
the evidence of the giving of such notice may be perpetuated in the same manner. 


Sec. 23. All proceedings required to be had in a probate court in this ter- 
ritory, respecting such sale by a foreign executor or administrator, shall be had 
in the court for the county in which an authenticated copy of his appointment is 
filed, as provided in the twenty-first section. 


Sec. 24. When the goods, chattels, rights, and credits in the hands of the 
‘guardian of any minor, or of any idiot, or insane persqn, or of any person under 
guardianship on account of excessive drinking, gaming, idleness, or debauchery, 
shall be insufficient to pay all the just debts of the ward, with the charges of 
managing his estate, the guardian may be licensed to sell his real estate for that 
purpose, in like man-[711]-ner and upon the like terms and conditions as are 
preseribed in this ehapter in the ease of a sale by executor or administrator, 
excepting in the particulars in which a different provision is hereinafter made. 


- Sec. 25. If it shall be represented in the petition by the guardian, and shall 

_ appear to the court, that it is necessary to sell some part of the real estate of 
the ward, and that by such partial sale the residue of the estate, or of some 
specific piece or part thereof, would be greatly injured, the court may license a 
sale of the whole estate, or of such part thereof as the court shall think necessary 
and most for the interest of all concerned, the guardian giving bond to account 
for the surplus of the proceeds of the sale in like manner as is preseribed in this 
chapter in the case of a like sale by an executor or administrator. 


SEC. 26. No license shall be granted, as provided in the two preceding sec- 
tions, in any case excepting that of minors, unless the overseers of the poor of 
the township or eounty of which the ward is an inhabitant, or in which he resides, 
shall certify, in writing, their approbation of such proposed sale. 


SEc. 27. All those who are next of kin, and heirs, apparent or presumptive, 
-of the ward, shall be considered as interested in the estate, and may appear as 
such, and answer to the petition of the guardian, and when personal notice of 
the petition is required to be given, they shall be notified as persons interested, 
according to the provisions respecting similar sales by executors and adminis- 
trators, contained in this chapter. 


Sec. 28. Such license, to a guardian in all the cases specified in this chapter, 
may be granted by the district court in any county, or by the probate court in 
which the guardian was appointed. 


Sec. 29. When any minor, insane person, or spendthrift, residing without 
this territory, shall be put under guardianship in the territory or country in 
which he resides, and shall have no guardian appointed in this territory, the 
foreign guardian may file an authenticated copy of his appointment in the pro- 
bate court for any county in which there may be any real estate of the ward, 
after which he may be licensed to sell the real estate for the payment of the 
debts of the ward and the charges of managing his estate, in the same manner 
and upon the same terms and conditions as are prescribed in this chapter, in 
the case of a guardian appointed in this territory, excepting in the particulars in 
which a different provision is hereinafter made. 


Sec. 30. When it shall appear to the judge of probate that the foreign guar- 
dian is bound, with sufficient surety or sureties, in the terri-(712]-tory, state, or 
country, where he was appointed, to account for the proceeds of such sale, and an 
authenticated copy of such bond shall be filed in the probate court, no further 
bond shall be required here, otherwise he shall give bond in like manner as is 
prescribed in this chapter in case of sales by foreign executors or administrators. 

Sec. 31. When such foreign guardian shall be licensed to sell more than 
is necessary to pay the debts and charges, he shall, before making the sale, give 
bond, with sufficient surety or sureties, to the judge of probate, with condition 
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to account, before the same judge, for all the proceeds of the sale that shall 
remain after payment of the said debts and charges, and to dispose of the same 
according to law. j 


Sec. 32. In all cases of a sale, by an executor, administrator, or guardian, of 
part, or the whole, of the real estate of his testator, or intestate, or ward, under 
a license granted by any court, by virtue of the provisions of this chapter, whether 
such executor, or administrator, or guardian, shall have been appointed in this 
territory or elsewhere, the surplus of the proceeds of the sale, remaining on the 
final settlement of the accounts, shall be considered as real estate, and disposed 
of among the same persons, and in the same proportion, as the real estate would 
have been by the laws of this territory, if it had not been sold. 


Sec. 33. Every guardian, whether appointed in this territory, or elsewhere, 
when licensed to sell real estate, as provided in this chapter, shall, before fixing 
on the time and place of sale, take and subscribe an oath, like that required to be 
taken in the same case by executors and administrators, and he shall give notice 
of the time and place of sale, and shall proceed therein in like manner as is pre- 
scribed in the same case for executors and administrators, and the evidence of 
the giving of such notice may be perpetuated in the same manner. 


Sec. 34. If any person shall appear and object to the granting of any license, 
prayed for under the provisions of this chapter, by an executor, administrator, 
or guardian, and if it shall appear to the court that either the petition or ob- 
jection thereto is unreasonable, they may, in their discretion, award costs to 
the party prevailing in the case. 


Src. 35. No action, for the recovery of any estate, sold by an executor or ad- 
ministrator, under the provisions of this chapter, shall be maintained by any 
heir, or other person, claiming under the deceased testator or intestate, unless 
it be commenced within five years next after the sale, and no action, for any 
estate, sold in like manner by a guardian, shall be maintained by the ward, or 
by any person claiming under him, unless it be commenced within five years 
next after the ter-[713]-mimation of the guardianship, excepting only that persons 
out of the territory, and minors, and others under any legal disability to sue at 
the time when the right of action shall first accrue, may commence such action at 
any time within five years after the removal of the disability, or after their return 
to the territory. i 


Sec. 36. In case of an action relating to any estate sold by an executor, ad- 
ministrator, or guardian, in which an heir, or other person, claiming under the 
deceased, or in which the ward, or any other person claiming under him, shall 
contest the validity of the sale, it shall not be avoided on account of any irregu- 
larity in the proceedings, provided it shall appear, 


1. That the executor, administrator, or guardian, was licensed to make the 
sale, by a court of competent jurisdiction. 
| 9. That he gave a bond, which was approved by the judge of probate, in 
case any bond were required by the court upon granting the license. 

3. That he took the oath prescribed in this chapter. 
" d That he gave notice of the time and place of sale, as prescribed herein. 

n 

5. That the premises were sold accordingly, by publie auction, and are held 
by one who purchased them in good faith. 


Sec. 37. If, in relation to such sale, there shall be any neglect or misconduct 
in the proceedings of the executor, administrator, or guardian, by which any 
person interested in the estate shall suffer damage, such aggrieved party may 
recover compensation therefor in a suit on the probate bond, or otherwise as 
the case may require. 


WILLS, ADMINISTRATORS, ETC. 501 


Sec. 38. If the validity of a sale by an executor, administrator, or guardian, 
shall be drawn in question by any person claiming adversely to the title of the 
deceased testator or intestate, or of the ward, or claiming under any title that 
is not derived from or through the deceased person, or the ward, the sale shall 
not be held void on account of any inequality in the proceedings; provided it 
shall appear that the executor, administrator, or guardian, was licensed to make 
the sale by a court of competent jurisdiction, and that he did accordingly execute 
and acknowledge, in legal form, a deed for the conveyance of the premises. 


(714] CHAPTER XI. 


Of the sale of lands of minors and other persons under guardianship, and securing 
the proceeds for their use. 


Section 1. When the income of the estate of any person, under guardianship, 
whether as a minor, insane person, or spendthrift, shall be insufficient to main- 
tain the ward and his family, and to educate the ward when a minor, and the 
children of such insane person or spendthrift, his guardian may sell his real 
estate for that purpose, upon obtaining a license therefor, and proceeding therein, 
in the manner hereinafter provided. 

Sec. 2. When it shall appear, upon the representation of any such guardian, 
that it would be for the benefit of his ward, that his real estate, or any part 
thereof, should be sold, and the proceeds thereof be put out on interest or in- 
vested in some productive stock, his guardian may sell the same accordingly, upon 
obtaining a lieense therefor and proceeding therein, as hereinafter provided. 

Sec. 3. If the estate is sold for the maintenance of the ward and his family, 
and for the education of the ward when a minor, or the children of such insane 
person or spendthrift, as provided in the first section, the guardian shall apply 
the proceeds of the sale to that purpose, so far as necessary, and shall put out the 
residue, if any, on interest, or invest it in the best manner in his power, until 
the capital shall be wanted for the maintenance of the ward and his family, and 
for the education of the ward when a minor, and the children of such insane 
person or spendthrift, in which case the capital may be used for that purpose, 
as far as may be necessary, in like manner as if it had been personal estate of 
the ward. 


Sec. 4. If the estate is sold in order to put out and invest the proceeds, as 
provided in the second section, the guardian shall make the investment accord- 
ing to his best judgment, or in pursuance of any order that may be made, relating 
thereto, by the probate court, or by the district court, as provided by law. 

Sec. 5. In every case of the sale of real estate, as provided in this chapter, 
the residue of the proceeds, if any, remaining upon the final settlement of the 
accounts of the guardianship, shall be considered as real estate of the ward, and 
shall be disposed of among the same per-[715]-sons, and in the same manner as the . 
real estate would have been, if it had not been sold. 


Sec. 6. Such license, in either of the cases aforesaid, may be granted by the 
district court in any county, or by the probate court for the county in which 
the guardian is appointed, and when the application is made to the district court 
it shall be accompanied by a certificate from the judge of probate for the same 
county, setting forth his opinion as to the necessity or expediency of making the 
proposed sale. 

Sec. 7. In order to obtain such license the guardian shall present to the court 
a petition setting forth the condition of the estate, and the facts and circum- 
stances on which the petition is founded, tending to show the necessity or ex- 
pediency of a sale, and if, after a full examination, on the oath of the petitioner 
or otherwise, it shall appear to the court, either that it is necessary or that it 
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would be for the benefit of the ward that the real estate, or any part of it, should 
be sold, they may grant a license therefor, specifying therein, whether the sale 
is to be made for the maintenance of the ward and his family, or in order that 
the proceeds may be put out and invested as aforesaid. 

Sec. 8. No such license shall be granted until notice, by publie advertisement 
or otherwise, as the court shall order, shall have been given to the next of kin 
of the ward, and to all persons interested i in the estate, to appear and show cause 
why the same should not be granted. 

Sec. 9. No such license shall be granted for the sale of any real estate, ex- 
cepting that of a minor, unless the director of the poor of the township or place 
of whieh the ward is an inhabitant, or in whieh he resides, shall certify, in 
writing, their approbation of such proposed sale. 


Sec. 10. Every guardian, licensed to sell real estate as aforesaid, shall, before 
the sale, give bond to the judge of probate for the county in which he was ap- 
pointed, with surety or sureties, with condition to sell the same in the manner 
prescribed for sales of real estate by executors and administrators, and to ac- 
eount for and dispose of the proceeds of the sale in the manner prescribed by 
law. 


Sec. 11. Such guardian shall also, before fixing on the time and place of sale, 
take and subscribe an oath, in substance, like that required to be taken by execu- 
tors, administrators, and guardians, when licensed to sell real estate. 


Sec. 12. He shall also give public notice of the time and place of sale, and 
shall proceed therein in like manner as is prescribed in the case of a sale by a 
guardian, and the evidence of the giving of such no-[716]-tice may be perpetu- 
ated in like manner and with the same effect as is provided in the like case in the 
law regulating the sale of lands for the payment of debts. 


Sec. 13. No license, granted in pursuance of this chapter, shall be in force 
for more than one year after the time of granting the same. 


Sec. 14. When any minor, insane person, or spendthrift, residing without this 
territory, shall be put under guardianship in the state or country in which he 
resides, and shall have no guardian appointed in this territory, the foreign guar- 
dian may file an authenticated copy of his appointment in the probate court for 
any county in which there may be any real estate of the ward; after which he 
may be licensed by the probate court for the same county, or by the district 
court, to sell the real estate of the ward, in any county, in the same manner and 
upon the same terms and conditions as are prescribed in this chapter in the case 
of a guardian appointed in this territory, excepting in the particulars herein- 
after mentioned. 


Sec. 15. Every foreign guardian, so jerne to sell real estate, shall take and 
subscribe the oath required in the like case of guardians appointed in this ter- 
ritory, and shall give notice of the time and place of sale, and conduct the same 
in the manner prescribed for guardians appointed here, and may perpetuate the 
evidence of the notice in the same manner. 


Sec. 16. All the proceedings required to be had in any probate court in this 
territory, respecting such sale by a foreign guardian, shall be had in the court for 
the county in which the authenticated copy of his appointment is filed. 

Sec. 17. Upon every such sale, by a foreign guardian, the proceeds of the 
sale, or as much thereof as may remain upon the final settlement of the accounts 
of the guardianship, shall be considered as real estate of the ward, and shall be 
disposed of among the same persons, and in the same proportions, as the real 
estate would have been, according to the law of this territory, if it had not been 
sold; and the foreign guardian shall, in every case, before making the sale, give 
bond, with surety or sureties, to the judge of probate, with condition to account 
for and dispose of the same accordingly. 
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. Sec. 18. If any person shall appear and object to the granting of any license 
prayed for under the provisions of this chapter, and if it shall appear to the 
court that either the petition or the objection thereto is unreasonable, they may, 
in their discretion, award costs for the party prevailing in the case. 


[717] Sec. 19. No action for the recovery of any estate, sold by a guardian 
under the provisions of this chapter, shall be maintained by the ward, or by any 
person elaiming under him, unless it be commenced within five years next after 
the termination of the guardianship, excepting only, that persons out of the terri- 
tory, and minors, and others under any legal disability, to sue at the time when 
the right of action shall first accrue, may commence their action at any time 
within five years after the removal of the disability, or after their return to the 
territory. 

Sec. 20. In case of an action relating to any estate sold by a guardian, under 
the provisions of this chapter, in which the ward, or any person claiming under 
him, shall contest the validity of the sale, the same shall not be avoided on ac- 
count of any irregularity in the proceedings, provided it shall appear, 

1. That the guardian was licensed to make the sale by a court of competent 
jurisdiction. . 

2. That he gave a bond, which was approved by the judge of probate, in 
case any bond were required by the court upon granting the license. 

3. That he took the oath prescribed in this chapter. 

4. That he gave notice of the time and place of the sale, as prescribed herein. 
And 

5. That the premises were sold accordingly, by public auction, and are held 
by one who purchased them in good faith. ` 

SEc. 21. If, in relation to such sale, there should be any neglect or misconduct 
in the proceedings of the guardian, by which any person interested in the estate 
shall suffer damage, such aggrieved party may recover compensation therefor in 
a suit on the guardianship bond, or otherwise, as the case may require. 

Sec. 22. If the validity of any sale made by a guardian, under the provisions 
. of this chapter, shall be drawn in question by any person claiming adversely to 
the title of the ward, or elaiming under any title that is not derived from or 
through the ward, the sale shall not be held void on account of any irregularity 
in the proceedings: provided, it shall appear that the guardian was licensed to 
make the sale by a court of competent jurisdiction, and that he did accordingly 
execute and acknowledge, in legal form, a deed for the conveyance of the prem- 
ises. 


(718] CHAPTER XII. 


Relative to probate court, and defining its powers. 


Section 1. Every judge of probate shall hold a probate court in his county, 
at the times and places established by law, and may adjourn the same, from time 
to time, as the occasion may require. 

Sec. 2. All orders of notice, and other official acts, which are passed as matters 
of eourse, and whieh do not require a previous notice to an adverse party, may 
be made and done in vaeation as well as at stated court. 

Sec. 3. The judge ef probate for each county shall have power to take the 
probate of wills, and to grant administration of the estates of all persons de- 
ceased, who were, at the time of their decease, inhabitants of, or residents in, 
the same eounty, and of all who shall die without the territory, leaving any estate 
to be administered within sueh eounty, and also to appoint guardians to minors 
and others, in the eases prescribed by law. 
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Sec. 4. The judge of probate shall have jurisdiction of all matters relating 
to the settlement of the estates of such deceased persons, and of such minors and 
others under guardianship: 


Sec. 5. All his decrees and orders shall be made in writing, and the judge 
of probate shall record in books, to be kept for that purpose, all such decrees and 
orders, and also all wills proved in court, with the probate thereof; all letters 
testamentary and of administration; all warrants, reports, returns, accounts, and 
bonds, and all such other acts and proceedings as ought to be recorded. 


Sec. 6. The several judges of probate shall, from time to time, make rules for 
regulating the practice and conducting the business in their respective courts in 
all cases not expressly provided for by law, and they shall, within one year after 
this act shall take effect, return a statement of their rules, and course of pro- 
ceeding, to the district court, and shall make a like return of all their rules there- 
after made, as soon as conveniently may be after making the same, and the 
district court shall have power to alter and amend all such rules, and to make 
other and further rules, from time to time, for regulating the proceedings in all 
the probate courts of the territory, as they shall judge necessary, in order to 
maintain regularity and uniformity in the said proceedings. 


Sec. 7. The judge of probate, for each county, shall make and is-[719]-sue all 
warrants and processes that may be necessary or proper to carry into effect the 
powers granted to him, and when no form for any such warrant or process is 
prescribed by statute, or by the rules of court, he shall frame one in conformity 
with the principles of law, and the usual eourse of proceedings in this ter- 
ritory. - 

Sec. 8. The judge of probate shall have power to keep order in his court, 
and to punish any contempt of his authority, in like manner as such contempt 
might be punished in the district court. 


Sec. 9. All sheriffs, deputy sheriffs, coroners, and constables shall serve and 
execute all legal warrants and processes to them directed by the judge of pro- 
bate. 

Sec. 10. The jurisdiction assumed in any case by a judge of probate, so far 
as it depends on the place of ‘residence of any person, shall not be contested in 
any suit or proceeding whatever, except in an appeal from the probate court 
in the original case, or when the want of jurisdiction appears on the same record. 


Sec. 11. When the validity of any decree of the probate court shall be drawn 
in question in any other suit or proceeding, everything necessary to have been 
done or proved, in order to render the decree valid, and which might have been 
proved by parol evidence at the time of making the decree, and was not required 
to be recorded, shall, after twenty years from such time, be presumed to have been 
done or proved, unless the contrary appears on the same record. 


Sec. 12. When a case shall be originally within the jurisdiction of the pro- 
bate court, in two or more counties, the court which shall first take cognizance 
thereof, by the commencement of proceedings, shall retain the same throughout. 

Sec. 13. When a judge of probate shall be interested in any case within his 
jurisdiction, the case shall be transferred to the probate court of any adjoining 
county, and shall there be disposed of and settled in the same manner as if it 
had originally occurred within the latter county. 

Sec. 14. No judge of probate shall be retained or employed as counsel, or 
attorney, either in or out of court, in any suit or matter whatever, which may 
depend or in any way relate to any sentence or decree made or passed by 
him, nor shall he be counsel or attorney for or against any executor, admin- 
istrator, or guardian, appointed within his jurisdiction, in any suit brought by 
or against the executor, administrator, or guardian, as such, nor in any suit re- 
lating to the official conduct or duty of such party. 
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[720] Sec. 15. No clerk, or other person, employed in the office of any court of 
probate, shall be commissioner of insolvency, appraiser or divider of any estate, 
in any case that is within the jurisdiction of such court. 


Sec. 16. When any executor, administrator, or guardian, or trustee, who is 
required to make oath to an account, is unable, by reason of sickness or other- 
wise, to attend personally in the probate court for that purpose, the judge may 
either proceed himself to administer the oath to the accountant out of court, or 
may, by his commission, authorize any justice of the peace to administer it, and 
a certificate of the oath, with the account and the vouchers produced therewith, 
on the commission, if any, shall be returned into the office of the judge of pro- 
bate, and be there filed and recorded. 


Sec. 17. All other oaths required to be taken by executors, administrators, 
guardians and trustees, and all oaths required of commissioners of insolvency, 
appraisers, and dividers of the estates or of any other persons, in relation to any 
proceeding of the probate court may be administered either by the judge of 
probate or by any justice of the peace, and a certificate thereof, when taken out 
of court, shall be returned into the office of the judge of probate and be there 
filed and recorded. 


Sec. 18. Any warrant or commission, for the appraisement, of any estate, 
for examining the claims on insolvent estates, for the partition of real estate, or 
for the assignment of dower, may be revoked by the judge of „probate for suf- 
cient cause, and the judge may thereupon issue a new commission, or proceed 
otherwise therein, as the circumstances of the case shall require. 


Sec. 19. No bond required by law to be given to the judge of probate, or to be 
filed in the probate office, shall be deemed sufficient unless it shall have been ex- 
amined and approved by the judge, and his approval thereof, under his official 
signature, written thereon. 


Sec. 21. Any person aggrieved by any order, sentence, decree or denial, of a 
judge of probate, may appeal therefrom to the district court, to be held for the 
same county, next after the expiration of thirty days from date of the proceeding 
appealed from. 


Sec. 22. Such appeal shall be claimed, and notice thereof given at the probate 
office within thirty days after the date of the act appealed from. 


Sec. 23. The appellant shall file in the probate office his reasons for such ap- 
peal, and cause an attested copy thereof to be served on the [721] adverse party 
fourteen days at least before the time when the appeal is to be entered. 


Sec. 24. If any person aggrieved by any act of the judge of probate shall, 
from any cause, without default on his part, have omitted to claim or prosecute 
his appeal, according to law, the district court, if it appears to them that justice 
requires a revision of the case, may, on the petition of the party aggrieved, and 
upon such terms as they shall think reasonable, allow an appeal to be entered 
and prosecuted with the same effect as if it had been done seasonably. 


Sec. 25. No such appeal shall be allowed without due notice to the party ad- 
versely interested, nor unless the petition therefor be filed within one year after 
passing the decree or order complained of, except as provided in the following 
section. 


Sec. 26. If the petitioner were without the United States at the time of the 
passing the decree or order, he may file his petition at any time within three 
months after his return, provided it be done within two years after the act com- 
plained of. 


Sec. 27. The petition may, in all cases, be filed in the clerk’s office in vacation 


as well as in the court in the term time, and the clerk shall note on it the time 
when it is filed. 
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Sec. 28. After an appeal is claimed and notice thereof given at the probate 
office, all further proceedings, in pursuance of the order, sentence, decree, or 
denial appealed from, shall cease until the determination of the district court 
shall be had thereon. 

Sec. 29. The district court may reverse or affirm, in whole or in part, the 
sentence or act appealed from, and may pass such decree thereon as the judge 
of probate ought to have passed, and may remit the ease to the probate court 
for further proceedings, or may take any order therein as law and justice shall 
require. 

Sec. 30. If the appellant in any ease shall fail to enter and prosecute his 
appeal, the distriet court may, upon the complaint of any person interested in 
the case, affirm the former sentence or take such other order therein as law and 
justice shall require. 

Sec. 31. If, upon the hearing of an appeal in the district court, any question 
of fact shall occur that is proper for a trial by jury, the court may cause it to be 
so tried upon an issue to be formed for the purpose under the direction of the 
court. 

Sec. 32. In all cases that are contested, either before the judge of probate 
or in the district court, the said courts respectively may, in their discretion, 
award costs to either party to be paid by the other or [722] to either or to both 
parties, to be paid out of the estate which is the subject of the controversy, as 
justice and equity shall require. 

Sec. 33. When costs are to be awarded to one party to be paid by the other, 
the said courts, respectively, may issue execution therefor in like manner as is 
practiced in courts of common law. 

Sec. 34. But all printed blanks used in probate proceedings, and all sta- 
tionery, and all the incidental expenses of the office shall be furnished and paid 
by the judge of probate. 

Sec. 35. There shall be a probate court held in each organized county on the 
first Monday of each month, and on such other days as the judge of probate shall 
&ppoint. 


CHAPTER XIII. 


Of the descent of property. 


Section 1. When any person shall die seized of any lands, tenements or 
hereditaments, or of any right thereto, or entitled to any interest therein, in fee 
simple, or for the life of another, not having lawfully devised the same, they 
shall descend, subject to his debts, in manner following: 


1. In equal shares to his children, and to the issue of any deceased child by 
right of representation, and and if there be no child of the intestate living at his 
death, his estate shall descend to all his other lineal descendants, and if all the 
said descendants are in the same degree of kindred to the intestate, they shall 
share the estate equally, otherwise they shall take aecording to the rights of rep- 
resentation. 

2. If he shall leave no issue, his estate shall descend to his father. 

3. If he shall leave no issue, nor father, his estate shall descend in equal shares 
to his brothers and sisters, and to the children of any deceased brother or sister 
by right of representation: provided, that if he shall leave a mother also she 
shall take an equal share with his brothers and sisters. 

4. If the intestate shall leave no issue, nor father, and no brother or sister, 
living at his death, his estate shall descend to his mother, to the exclusion of 
the issue, if any, of deceased brothers or sisters. 
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5. If the intestate shall have no issue, and no father, mother, brother, or 
sister, his estate shall descend to his next of kin in equal [723] degree, excepting 
that when there are two or more collateral kindred in equal degree, but claiming 
through different ancestors, those who claim through the nearest ancestor shall 
be preferred to those claiming through an ancestor more remote: provided, 
however, 

6. If any person shall die, leaving several children, or leaving one child, and 
the issue of one or more others, and any such surviving child shall die under 
age and not having been married, all the estate that came to the deceased child 
by inheritance from such deceased parent shall descend in equal shares to the 
other children of the same parent, and to the issue of any such other children 
who shall have died by right of representation. 

7. If at the death of such child, who shall die under age and not having 
been married, all the other children of his said parent shall also be dead and any 
of the same shall have left issue, the estate that eame to said child by inher- 
itanee from his said parent, shall descend to all the issue of the other children 
of the same parent; and if all the said issue are in the same degree of kjndred 
to the said child they shall share the said estate equally, otherwise they shall take 
aecording to the right of representation. 

8. If the intestate shall leave no kindred his estate shall escheat to the 
people of this territory or state. 


Sec. 2. Every illegitimate child shall be considered as an heir of his mother, 
and shall inherit her estate in whole or in part, as the case may be, in like man- 
ner as if he had been born in lawful wedlock, but he shall not be allowed to 
claim, as representing his mother, any part of the estate of any of her kindred 
either lineal or collateral. 


Sec. 3. If any illegitimate child shall die, intestate, without lawful issue, 
his estate shall descend to his mother, excepting in the ease provided for in the 
following section. 


SEC. 4. When, after the birth of an illegitimate child, his parents shall 
intermarry, and his father shall, after the marriage, acknowledge him as his 
child, such child shall be considered as legitimate to all intents and purposes. 


Sec. 5. The degrees of kindred shall be computed according to the rules of 
eivil law, and the kindred of the half blood shall inherit equally with those of 
the whole blood in the same degree. 


Sec. 6. Any estate, real or personal, that may have been given by the in- 
testate in his life time as an advancement to any child or other lineal descend- 
ant, shall be considered as a part of the intestates estate, so far as it regards 
the division and distribution thereof among his is- [724]-sue, and shall be taken by 
such child or other descendant towards his share of the intestates estate. 

Sec. 7. If the amount of such advancement shall exceed the share of the 
heir so advanced, he shall be excluded from any further portion in the division 
and distribution of the estate, but he shall not be required to refund any part 
of such advancement, and if the amount so received shall be less than his share, 
he shall be entitled to as much more as will give him his full share of the estate 
of the deceased. 

Sec. 8. If any such advancement shall be made in real estate, the value 
thereof shall, for the purposes of the preceding section, be considered a part of 
the real estate to be divided, and if be in personal estate it shall be considered 
as & part of the personal estate, and if in either case it shall exceed the share 
of real and of personal estate respectively that would have come to the heir so 
advaneed, he shall not refund any part of it, but shall receive so much less out 
of the other part of the estate as will make his whole share equal to those of 
the other heirs who are in the same degree with him. 
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Sec. 9. All gifts and grants shall be deemed to have been made in advance- 
ment if they are expressed in the gift or grant to be so made, or if charged, in 
writing, to the intestate as an advancement, or acknowledged, in writing, as 
such by the child or other descendant. 

Sec. 10. If the value of the estate so advanced, shall be expressed in the 
conveyance or in the charge thereof made by the intestate, or in the acknowledg- 
ment of the party receiving it, it shall be considered as of that value in the 
division and distribution of the estate, otherwise it shall be estimated according 
to its value when given. 

Sec. 11. If any child or other lineal descendant so advanced, shall die be- 
fore the intestate, leaving issue, the advancement shall be taken into consider- 
ation in the division and distribution of the estate, and the amount thereof 
shall be allowed accordingly by the representatives of the heir so advanced, 
as so much received towards their share of the estate, in like manner as if the 
advancement had been made directly to them. 

Sec. 12. Nothing contained in this chapter shall affect the title of a husband 
as tenant by the courtesy, nor that of a widow as tenant in dower. 

Sec. 13. Inheritance or succession, ‘‘by right of representation,’’ takes place 
when the descendants of any deceased heir take the same share or right in the 
estate of another person that their parent would [725] have taken if living. Post- 
humous children are considered as living at the death of their parent. 

Sec. 14. That an act relative to wills and testaments, executors and ad- 
ministrators, and the settlement of estates, approved January 25, 1839, and an 
act to amend an act relative to wills and testaments, approved January 15, 
1841, also an act to authorize the appointment of public administrators in the 
several counties of this territory, and to prescribe their duties, approved Jan- 
uary 19, 1839, be and the same are hereby repealed; provided, that nothing 
herein contained shall be so construed as to prevent executors and administrators 
heretofore appointed, from proceeding to final settlement of the estates under 
their care, in the same manner as if this act had not been passed. 


Approved February 13, A. D. 1843. 
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JOINT RESOLUTIONS 


RESOLUTION NO. 1. 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


That the seal, submitted to the legislative assembly, by the secretary of the 
territory, be adopted as the great seal of the territory of Iowa. 
Approved January 4, A. D. 1839. 


RESOLUTION NO. 2. 


Resolved, (the council concurring herein,) That the enacting clause of all 
laws passed by the legislative assembly of Iowa, shall be as follows: ‘‘Be st 
enacted by the Council and House of Representatives of the Territory of Iowa.’’ 

Approved January 4, A. D. 1839. 


RESOLUTION NO. 3. 


A JOINT RESOLUTION to provide for the sale of the surplus Pd of the statutes 
of this territory. 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


‘That the secretary of the territory be and he is hereby au-[728]-thorized and 
required, to distribute all the surplus copies of the acts of the several sessions of 
the territorial legislature (after retaining one hundred and fifty copies of each 
in the territorial library) in equal portions to the several boards of county com- 
missioners of this territory. 

That the said commissioners are hereby authorized to receive and sell the 
same for the following prices, to wit: The acts of the first session of said legis- 
lature for one dollar each, and the acts of the subsequent session for fifty cents 
each, except the acts of the extra session held in the year 1840, which they are 
hereby authorized to sell at twenty-five cents each. 

That the several boards of county commissioners shall, so soon as the said acts 
shall be sold, or any part of them, pay over, to the order of the treasurer of the 
territory, the amount of money for which the same may sell, and return all 
copies remaining unsold, and deliver the same at their respective offices. 


Approved January 3, A. D. 1842. i TPE 
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RESOLUTION NO. 4. 


JOINT RESOLUTION relative to the printing of the laws. 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


That there shall be re-printed and bound with the laws of a general nature 
passed at the present session, all the acts of a general nature now in force, 
except such other acts as have been repealed during the present session. 

Resolved further, That there shall also be re-printed and prefixed to said 
laws, the declaration of Independence, the constitution of the United States, 
the ordinance of eighty-seven, the organic law and the amendments thereto, 
and the treaty with France, of April 30, 1803, by which Louisiana was ceded 
to the United States; and there shall be published as an appendix to said laws, 
a synopsis of the laws of the United States upon the subject of naturalization 
of aliens, to be copied from Gordon’s Digest, page 312; and also an explanation 
of technical terms and phrases used in law. 


" Approved February 16, A. D. 1843. 


[729] RESOLUTION NO. 5. 


A JOINT RESOLUTION extending the time required to deliver the general laws of 
the present session. ' 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


That Hughes & Williams, publishers of the laws of the present session be 
allowed until the twentieth day of June next, to deliver the laws of a general 
nature to the secretary of the territory. 

Approved February 16, A. D. 1843. 


RESOLUTION NO. 6. 


A JOINT RESOLUTION relative to Iowa manufacture. 


Wuarreas, Experience has made it self-evident that the clime and soil of 
Iowa are equal to any in the United States for wool growing, and that it is the 
duty of all legislative bodies to give encouragement to home industry and do- 
mestic manufactures: Therefore, 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


That we recommend that the members of the next annual session of the leg- 
islature of Iowa meet and appear clad in Iowa manufacture. 


Approved January 6,.A. D. 1843. 
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RESOLUTION NO. 7. 


JOINT RESOLUTION authorizing the committee on printing to administer oaths, &c. 


Resolved, by the Council and. House of Representatives of the Territory of Iowa: 


That the joint committee appointed to report a bill of priees hereafter to be 
allowed for the publie printing of this territory, be au-[730]-thorized to admin- 
ister oaths and examine witnesses before said committee. 


Approved January 6, A. D. 1843. i 


RESOLUTION NO. 8. 


JOINT RESOLUTION authorizing Hughes & Williams to print the laws of the iaa 
session. 


Resolved, by the Council and House of Representatives of the TEE of Iowa: 


That Hughes & Williams, publishers of the Iowa Capital Reporter, be and 
they are hereby employed to print two thousand five hundred copies of the laws 
of a general nature, and one thousand copies of the laws of a local and private 
nature, of the present session, at the prices and on the conditions prescribed 
by law. 


Approved February 13, A. D. 1843. 


RESOLUTION NO. 9. 


JOINT RESOLUTION relative to the printing of the decisions of the supreme court. 


Resolved, by the Council and House of Representatives of the Territory of Iowa: 


That the reporter of the decisions of the supreme court be requested to cause 
to be printed five hundred copies of the reports of the decisions of said court, 
made in the year 1840, and to deposite them with the librarian, in conformity 
with the joint resolution passed at the extra session of the legislature in that 
year, to be disposed of according to the terms of said resolution. 

And be it further resolved, that the secretary pay to said reporter, therefor, 
the sum of four hundred dollars, according to the requirements of said reso- 
lution, out of any moneys not ‘otherwise appropriated: provided, that said 
reporter shall hereafter bring no charge against this territory for said reports, 
and that no money shall hereafter be paid from the territorial treasury therefor. 


(781) 
NUMBER AND TITLE 


Of the acts passed at the late session of the legislature, together with the number 
and the titles of the acts to be reprinted in accordance with the acts upon that subject. 


Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 


9. 
10. 


11. 


12. 


An act relative to pleas in abatement, and the abatement of suits by the 
death of parties. 


An act concerning apprentices and servants. 

An act concerning amendments and jeofails. 

An act concerning reference to arbitration by agreement before a justice 
of the peace, or to referees by agreement before the district court. 

An act for the encouragement of agriculture. 

An act for the encouragement of agriculture and domestic manufactures. 
(M) 

An act to authorize boards of commissioners to appoint agents to dispose 
of real estate. 


An act entitled an act supplementary to an act providing for the appoint- 
ment of a superintendent of public buildings at Iowa City, and the 
appointment of a territorial agent, and for other purposes. 


An act to define the duties of territorial agent, and for other purposes. (M) 


An act to authorize the legislative assembly to punish for contempt, and to 
privilege the members from arrest. 


An act to provide for the annual organization of the council and house 
of representatives of the territory of Iowa. 


An act fixing the time for the annual meeting of the legislative assembly. 


[732] Chapter 13. An act to repeal an act relative to the officers of the legislative as- 


Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
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14. 


15. 
16. 
17. 


18. 


19. 


20. 
21, 
22. 
23. 
24. 
26. 
26. 
27. 
28. 
29. 


sembly. (M): 
An act to fix the time for the first session of the supreme court of the terri- 
tory of Iowa, and for other purposes. 


An act to regulate the admission of attorneys. 
An act allowing and regulating writs of attachment. (M) 


An act providing for the appointment and duties of auditor of public 
accounts, and regulating the duties of territorial treasurer. 


An act regulating the salary of the auditor of public accounts, and treas- 
urer. (M) : 


An act to repeal an act entitled an act relating to auctioneers and auction 
sales, approved January 17th, 1840. (M) 


An act to amend the several acts therein named. 

An act concerning bail. 

An act to restrain unincorporated banking associations. 

An act concerning bills of exchange. 

An act to regulate blacks and mulattoes. 

An act to provide for the collection of demands against boats and vessels. 
An act in relation to bonds and other securities. 

An act relative to proceedings in chancery. 

An act for the election of constables and defining their duties. 

An act to legalize the acts of county commissioners. 
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Chapter 


Chapter 
Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 
Chapter 


30. 


31. 
32. 


33. 


34. 


35. 


36. 
3T. 
38. 


39. 


40. 


41. 
42. 


43. 


44. 


46. 


TITLES OF ACTS 


An act making the clerk of board of county commissioners elective by the 
people. 


An act organizing a board of county commissioners in each county. (M) 


An act authorizing the several boards of county commissioners to grant 
permita. for constructing dams across navigable rivers. (M) 


An act in relation to that portion of country which is attached to the 
several organized counties in this territory for judicial purposes. 


An act to establish new counties and define their boundaries in the 
late cession from the Sac and Fox Indians, and for other purposes. (M) 


An act to repeal an act of the legislative assembly of [733] the territory of 
Wisconsin, approved January 19, 1839. 


An act for establishing courts of probate. 
An act to amend an act establishing the court of probate. 


An act fixing the terms of the supreme and district courts of the territory 
of Iowa, and for other purposes. 


An act to amend *''an act fixing the terms of the supreme and district courts 
of the territory of Iowa, and for other purposes." 


An act to change the time of holding the district courts in the second and 
third judicial districts. 


An act supplemental to an act fixing the terms of the district courts. 


An act to change the time of holding the district courts in the second 
judicial district. (M) 


An act to provide for a special term of the supreme court, and to cliange 
the time of holding the annual session of the same. 


An act to authorize the clerks of district courts of the territory of Iowa, 
to appoint deputies. 


An act requiring the clerks of the district court to give bond. 

An act defining the jurisdiction of the supreme and district courts. (M) 
An act regulating criminal proceedings. 

An act supplemental to act regulating criminal proceedings. 

An act defining crimes and punishments. (M) 


An act to repeal the 42nd section of an act defining crimes and punishments, 
passed at the session of 1842-43. (M) 


An act relative to coroners and their duties. 

An act to provide for the support of illegitimate children. 
An act for the relief of certain carriers. 

An act to regulate conveyances. (M) 


An act in relation to the safe custody of persons arrested for crimes and 
misdemeanors. 


An act concerning costs and fees. (M) 


An act to regulate the mode of taking depositions and to provide for the 
perpetuation of testimony. 


[734] Chapter 58. An act providing for the appointment of district prosecutors, and de- 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 


Chapter 


59. 


60. 


61. 


62. 
63. 
64. 
65. 
66. 


67. 


68. 


fining their duties. 


An act to district the territory of Iowa into electoral districts, and to ap- 
portion the representation of each. 


An act to amend an act to district the territory of Iowa into electoral dis- 
tricts, approved July 30, 1840. 


An act to provide for receiving the proportion of money to which Iowa will 
be entitled under the distribution law. 


An act to provide for the payment of the debts of the territory. (M) 
An act to abolish imprisonment for debt. (M) 

An act to prevent injury by dogs. (M) 

An act relative to divorce, alimony and other purposes. 


An act confirming grants of property made for the encouragement of edu- 
cation and for other purposes. 


An act to regulate the institution of suits by foreign executors and guard- 
ians within this territory. 


An act providing for and regulating general elections. (M) 
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Chapter 69. An act to amend an act entitled an act to allow and regulate the action 
of ejectment and the action of right. (M) 


Chapter 70. An act to allow and regulate the action of ejectment. (M) 
Chapter 71. An act to authorize evidence by the oath of parties. (M) 
Chapter 72. An act to regulate ferries in certain cases. 

Chapter 73. An act regulating ferries. (M) 


Chapter 74. An act to authorize the arrest and detention of fugitives from Justice from 
other states and territories of the United States. 


Chapter 75. An act to prevent frauds. : 

Chapter 76. An act to prevent and punish gaming. (M) 

Chapter 77. An act relative to Habeas Corpus. 

Chapter 78. An act concerning insane persons. 

Chapter 79. An act for the benefit of insane persons. 

Chapter 80. An act to prohibit and punish the sale of intoxicating liquors to Indians. 
(M) 

Chapter 81. An act regulating interest on money. (M) 

Chapter 82. An act for the prevention of certain immoral practices. (M) 

Chapter 83. An act concerning grand and petit jurors. 


Chapter 84. An act to define the jurisdiction of the several counties in this territory 
that front upon the Mississippi river. 


[735] Chapter 85. An act to prevent the exercise of foreign jurisdiction within the limits 
of the territory of Iowa. 


Chapter 86. An act to provide for the election of justices of the' peace, to prescribe 
their powers and duties, and to regulate their proceedings. (M) 


Chapter 87. An act relative to landlords and tenants. 
Chapter 88. An act to regulate grocery license. 
Chapter 89. An act to provide for the appointment of librarian and for other purposes. 


Chapter 90. An act relative to the time of taking effect of the laws of the present 
session. (M) 


Chapter 91. An act defining the number of copies of the laws of the present session to 
be published, and the mode of their distribution.. (M) 


Chapter 92. An act relative to mechanics’ liens and other purposes. (M) 


Chapter 93. An act for the limitation of suits on penal statutes and criminal prosecu- 
tions. 


Chapter 94, An act for the limitation of actions, and for avoiding vexatious law suits. 
M) 

Chapter 95. An act to make certificates of purchase of lands from any register or 
recelver of ány land office in this territory, evidence of title in the 
purchaser. 


Chapter 96. An act to organize, discipline and govern the militia of this territory. 
Chapter 97. An act to organize, discipline and govern the militia of this territory. 
Chapter 98. An act to amend the militia law. 

Chapter 99. An act concerning minors, orphans and guardians. 

Chapter 100. An act regulating marriages. 


Chapter 101. An act supplementary to an act regulating marriages, approved January 
6, 1840. 


Chapter 102. An act regulating mills and millers and for other purposes. (M) 
Chapter 103. An act concerning mortgages. (M) 
Chapter 104. An act regulating the issuing of writs of ne exeat and injunctions. 


Chapter 105. An act to provide for the appointment of notaries public and to prescribe 
their duties. 


Chapter 106. An act relative to promissory notes, bonds, due bills and other instruments 
of writing. 


[736] Chapter 107. An act concerning oaths and affidavits. 


Chapter 108. An act to provide for the collection of demands growing out of contracts 
for sale of improvements on public lands. 


Chapter 109. An act to prevent trespass and other injuries done to the possessions of 
settlers on the public domain, and to define the extent of the right of 


possession of said lands. 
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Chapter 
Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


110. 
111. 


112. 
113. 
114. 


115. 


116. 


117. 


118. 
119. 
120. 
121. 
122. 


123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 


TITLES OF ACTS 


An act to provide for the partition of real property. 


An act to amend an act relative to practice in the district courts in this 
territory. 


An act regulating practice in the district courts. (M) 

An act relative to limited partnerships. 

An act to provide for the erection of a penitentiary and establishing and 
regulating prison discipline for the same. 

An act to amend an act entitled "an act to provide for the erection of a 
penitentiary," &c. 

An act to amend the several acts providing for the erection of a peni- 

tentiary, &c. (M) 

An act to repeal an act to regulate the mode of petitioning the legislature 

jn certain cases. 

An act for the relief of the poor. 

An act to authorize the establishment of poor houses. 

An act establishing the prices of public printing. (M) 

An act to prevent damage by the firing of prairies. (M) 

An act relating to information in the nature of quo warranto, and regulat- 
ing the mode of proceeding thereon. 

An act to provide for laying out and opening territorial roads. 

An act defining the duties of supervisors of roads and highways. 

An act for opening and regulating roads and highways. (M) 

An act to allow and regulate the action of right. 

An act regulating the action of replevin. 

An act relative to incorporated religious societies. 

An act supplemental to an act relative to incorporated religious societies. 

An act to repeal the acts therein mentioned. 


[737]Chapter 131. An act relating to the office of recorder of deeds. 


Chapter 132. 


Chapter 
Chapter 
Chapter 
Chapter 


Chapter 
Chapter 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 
Chapter 
Chapter 


Chapter 


Chapter 


133. 
134. 
135. 
136. 


137. 
138. 


139. 
140. 
141. 
142. 
143. 
144. 
145. 
146. 
147. 
148. 
149. 


150. 


An act to provide for assessing and collecting county and territorial 
revenue. (M) 

An act concerning debtors and their securities. 

An act for the relief of securities of persons charged with criminal offenses. 

An act for the relief of securities of public officers in certain cases. (M.) 

An act to prevent disasters on steam boats navigating the waters within 
the jurisdiction of the territory of Iowa. : 

An act concerning the construction of statutes. 

An act relative to the authentication of statutes without the approval of 
the governor, and for other purposes. 

An act for the appointment and duties of sheriffs. 

An act to establish a system of common schools. 

An act to punish for trespass on school and other lands. 


An act providing for the appointment of a superintendent of public bulld- 
ings at Iowa City, and the appointment of a territorial agent, and for 
other purposes. 


An act to repeal an act to create the office of superintendent of public 
instruction. 

An act to amend an act defining the duties of supervisors of roads and 
highways. 


An act regulating the keeping of stallions and jacks and to improve the 
breed of horses. (M) 


An act defining the duties of county surveyors. (M) 
An act to provide for the recording of town plats. 


An act to provide for the appointment of a territorial treasurer, and defn- 
ing his duties. 


An act to provide for the election of county treasurers, and to define their 
duties. 


An act defining a lawful fence and providing against trespassing animals. 


Chapter 151. 
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An act to provide for levying a tax on real and personal property for 
road purposes. 


Chapter 152. An act for the organization of townships. 
[738] Chapter 153. An act to punish the venders of unwholesome liquors and provisions. 


Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 


Chapter 


Number 
Number 
Number 
Number 
Number 


Number 
Number 
Number 
Number 


154. 
155. 
156. 
157. 
158. 
159. 
160. 
161. 


162. 


th po bo o 


owe 


An act concerning vagrants. 

An act subjecting real and personal estate to execution. (M): 

An act to provide for changing the venue in civil and criminal cages. (M) 
An act to allow and regulate the action of waste. 

An act concerning water crafts found adrift, lost goods, and estray animals 
.An act to encourage the destruction of wolves. 

An act to regulate weights and measures. (M) 


An act to preserve good order in all worshipping congregations in this 
territory. 


An act relative to the probate of wills, executors, administrators, guar- 
dians, trustees of minors, and probate courts, and for defining their du 
ties. (M) 


RESOLUTIONS. 


Relative to territorial seal. 

Relative to the enacting clause of all acts of the legislative assembly. 
Providing for the sale of surplus copies of the statutes of this territory. 
Relative to the printing of the laws. 


Extending the time required to deliver the general laws of the present 
session. 


Relative to Iowa manufactures. 

Authorizing the committee on printing to administer oaths, etc. 
Authorizing Hughes & Williams to print the laws of the present session. 
Relative to the printing the decisions of the supreme court. 


[789] 


APPENDIX 


NATURALIZATION OF ALIENS. 


Declaration by alien previous to na- Exception as to alien minors......... 1101 
$ Nein M al $n eise A senes FA iS Oath required from allen ...... naires 1102 
xception, as to aliens residing with- 
in the United States before the 29th ic Te ipi 
of January, 1795 .................. 10975 ee Ae TL ke ae ae ee m 
Exception as to aliens residing within Renunciation of titles and orders...... 1104 
the United States, between 18th of Provision relative to widow and chil- 
June, 1798, and 14th of April, 1802. .1098 dren of alien ................eeuus. 1105 
Further provision respecting such Minor children of naturalized citizens 
Alens 4c) pcos i oriek a repr P shes 1099 become citizens, when ............ 1106 
Exception as to aliens residing within What courts may administer the nat- 
the United States, between 14th of uralization laws .................. 1107 


April, 1802, and 18th of June, 1812..1100 Five years residence necessary, when.1108 


Arr. 1096. Any alien, being a free white person, may be admitted to become 
8 citizen of the United States, or any of them, on the following conditions, and 
not otherwise. 

That he shall have declared, on oath or affirmation, before the supreme, su- 
perior, district, or circuit court, of some one of the states, or of the territorial 
districts of the United States, or a circuit or district court of the United States, or 
before the clerk of either of such courts, (1) two (2) years at least, before his ad- 
mission, that it was bona fide, his intention to become a citizen of the United 
States, and to renounce forever all allegiance and fidelity to any foreign prince, 
potentate, state, or sovereignty, whatever, and particularly, by name, the prince, 
potentate, state, or sovereignty, whereof such alien may, at the time, be a 
citizen or subject.(3) 

[740] 1097. Any alien who was residing within the limits, and under the juris- 
diction of the United States, before the twenty-ninth day of January, one 
thousand seven hundred and ninety-five, may be admitted to become a citizen, 
on due proof made to some one of the courts aforesaid, that he has resided two 
years at least, within and under the jurisdiction of the United States, and one 
year at least, immediately preceding his application, within the state or terri- 
tory where such court is at the time held; and on his declaring on oath, or 
affirmation, that he will support the constitution of the United States, and that 
he doth absolutely and entirely renounce and abjure all allegiance and fidelity 
to any foreign prince, potentate, state or sovereignty, whatever, and particularly 
by name, the prince, potentate, state, or sovereignty, whereof he was before a 
citizen or subject; and, moreover, on its appearing to the satisfaction of the 
court, that, during the said term of two years, he has behaved as a man of good 


(1) Act May 26th, 1824, sec. 3. (3) Act 14th April, 1802. 
(2) Ibid., sec. 4. 
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moral character, attached to the constitution of the United States, and well dis- 
posed to the good order and happiness of the same; and where the alien, apply- 
ing for admission to citizenship, shall have borne any hereditary title, or been 
of any of the orders of nobility in the kingdom or state from which he came, 
on his moreover making in the court an express renunciation of his title or order 
of nobility, before he shall be entitled to such admission: all of which proceed- 
ings, required in this proviso to be performed in the court, shall be recorded 
by the clerk thereof. (1) 


1098. From this condition (art. 1096,) is exempted, any alien being a free 
white person, who was residing within the limits and under the jurisdietion of 
the United States at any time between the eighteenth day of June, 1798, and 
the fourteenth day of April, 1802, and who has continued to reside within the 
same. (2) 


1099. Nothing in the first section act 22d of March, 1816,* shall be con- 
strued to exelude from admission to citizenship, any free white person who was 
residing within the limits and under the jurisdietion of the United States at 
any time between the eighteenth day of June, one thousand seven hundred and 
ninety-eight, and the fourteenth day of April, one thousand eight hundred and 
two, and who, having continued to reside therein without having made any decla- 
ration of intention before a court of record as aforesaid, may be entitled to become 
a citi-[741]-zen of the United States according to act 26th of March, 1804. When- 
ever any person without a certificate of such declaration of intention, as aforesaid, 
shall make application to be admitted a citizen of the United States, it shall 
be proved to the satisfaction of the court, that the applicant was residing within 
the limits and under the jurisdiction of the United States, before the fourteenth 
day of April, one thousand eight hundred and two, and has continued to reside 
within the same, or he shall not be so admitted. And the residence of the appli- 
cant within the limits and under the jurisdiction of the United States for at 
least five years immediately preceding the time of such application shall be 
proved by the oath or affirmation of citizens of the United States; which citi- 
zens shall be named in the record as witnesses. And such continued residence 
within the limits and under the jurisdiction of the United States, when satis- 
factorily proved, and the place or places where the applicant has resided for at 
least five years; as aforesaid, shall be stated and set forth, together with the 
names of sueh citizens, in the reeord of the court admitting the applieant; 
otherwise the same shall not entitle him to be considered and deemed a citizen 
of the United States. (1) 


1100. That any alien, being a free white person, who was residing within 
the limits, and under the jurisdiction of the United States, between the four- 
teenth day of April, one thousand eight hundred and two, and the eighteenth 
day of June, one thousand eight hundred and twelve, and who has continued 
to reside within the same, may be admitted to become a citizen of the United 
States, without having made any previous declaration of his intention to be- 
come a citizen: provided, that whenever any person, without a certificate of such 
declaration of intention, shall make application to be admitted a citizen of the 
United States, it shall be proved to the satisfaction of the court, that the appli- 
cant was residing within the limits, and under the jurisdiction of the United 
States, before the eighteenth day of June, one thousand eight hundred and 
twelve, and has continued to reside within the same, or he shall not be so ad- 
mitted; and the residence of the applicant within the limits, and under the 
jurisdiction of the United States, for at least five years immediately preceding 


(1) Act April 14th, 1802, sec. 1. [741] (1) Act 22d March, 1316, sec. 2. 
(2) Act March 26th, 1804, sec. 1. 


*The first section of the act 22d of March, 1816, was repealed by act 24th of May, 1828. 
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the time of such application, shall be proved by the oath or affirmation of citi- 
zens of the United States; which citizens shall be named in the record as wit- 
nesses, and such continued residence within the limits and under the jurisdiction 
of the United [742] States, when satisfactorily proved, and the place or places 
where the applicant has resided for at least five years, as aforesaid, shall be stated 
and set forth, together with the names of such citizens, in the record of the 
court admitting the applicant; otherwise the same shall not entitle him to be 
considered and deemed a citizen of the United States. (1) 


1101. Any alien, being a free white person and a minor, under the age of 
twenty-one years, who shall have resided in the United States three years next 
preceding his arrival at the age of twenty-one years, and who shall have continued 
to reside therein to the time he may make application to be admitted to a citi- 
zen thereof, may, after he arrives at the age of twenty-one years, and after 
he shall have resided five years within the United States, including the three 
years of his minority, be admitted a citizen of the United States, without having 
madé.the declaration required in the first condition of the first section of the 
act to which this is in addition (article 1096,) three years previous to his ad- 
mission: provided, such alien shall make the declaration required therein at the 
time of his or her admission; and shall further declare on oath, and prove to 
the satisfaction of the court, that, for three years next preceding, it has been 
the bona fide intention of such alien to become a citizen of the United States; 
and shall. in all other respects, comply with the laws in regard to naturaliza- 
tion. (2) 

1102. An alien shall, at the time of his application to be admitted, declare, 
on oath or affirmation, before some one of the courts aforesaid, that he will 
support the constitution of the United States, and that he doth absolutely and 
entirely renounce and abjnre all allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty, whatever, and particularly, by name, the prince, 
potentate, state, or sovereignty, whereof he was before a citizen or subject; 
which proceedings shall be recorded by the clerk of the court. (3) 

1103. The court admitting such alien shall be satisfied that he has resided 
within the United States five years, at least, and within the state or territory 
where such court is at the time held, one year at least; and it shall further 
appear to their satisfaction, that, during that time, he has behaved as a man 
of good moral character, attached to the principles of the constitution of the 
United States. and well disposed to the good order and happiness of the same: 
The oath of the applicant shall, in no case, be allowed to prove his residence. (4) 


1104. In ease the alien, applying to be admitted to citizenship shall [743] have 
borne any hereditary title, or been of any of the orders of nobility, in the 
kingdom or state from which he came, he shall, in addition to the above re- 
quisites, make an express renunciation of his title or order of nobility, in the 
court to which his application shall be made, which renunciation shall be re- 
corded in the said court: provided, that no alien, who shall be a native citizen, 
denizen, or subject, of any country, state, or sovereign, with whom the United 
States shall be at war, at the time of his application, shall be then admitted to 
be a citizen of the United States. (1) 

1105. When any alien, who shall have complied with the condition specified 
in article No. 1096, and who shall have pursued the directions prescribed in 
section 2, act 14th April, 1802,* may die, before he is actually naturalized, the 


(1) Act May 24, 1828, sec. 2. (4) Ib. ib., Con. 3. 
(2) Act May 26, 1824, sec. 1. [743] (1) Act April 14, 1802; sec. 1; 
Con. 4. 


(3) Act April 14, 1802, gec. 1, Con. 2. 


*This second section was repealed by act 24th May, 1828. It provided for the registry 
of the alien. 
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widow and the children of such alien shall be considered as citizens of the 
United States; and shall be entitled to all rights and privileges as such, upon 
taking the oaths prescribed by law. (2) 


1106. The children of persons duly naturalized under any of the laws of 
the United Stetes, or who, previous to the passing of any law on that subject 
by the government of the United States, may have become citizens of any one 
of the said states, under the laws thereof, being under the age.of twenty-one 
years, at the time of their parents being so naturalized or admitted to the rights 
of citizenship, shall, if dwelling in the United States, be considered as citizens 
of the United States; and the children of persons who now are, or have been, 
citizens of the United States, shall, though born out of the limits and jurisdiction 
of the United States, be considered as citizens of the United States: The right 
of citizenship shall not descend to persons whose fathers have never resided 
within the United States: And no person heretofore proscribed by any state, 
or who has been legally convicted of having joined the army of Great Britain 
during the war of the revolution, shall be admitted a citizen without the consent 
of the legislature of the state in which such person was proscribed. Children 
of persons naturalized before the fourteenth of April, 1802, under age at the 
time of their parents’ naturalization, were, if dwelling in the United States 
on the fourteenth of April, 1802, to be considered as citizens of the United 
States. (3) 

[744] 1107. Every court of record, in any individual state, having common law 
jurisdiction, and a seal, and clerk or prothonotary, shall be considered as a 
district court within the meaning of the naturalization act; and every alien, 
who may have been naturalized in any such court, shall enjoy the same rights 
and privileges, as if he had been naturalized in a district or circuit court of 
the United States. (1) 


1108. No person who shall arrive in the United States after February the 
seventeenth, 1815, shall be admitted to become a citizen of the United States, 
who shall not, for the continued term of five years, next preceding his admis- 
sion, have resided within the United States, without being at any time during the 
said five years, out of the territory of the United States. (2)! 


(2) Act March 26, 1804, sec. 2. [744] (1) Act April 14, 1802, sec. 3. 
Campbell v. Gordon, al. 6 Cr. 177. (2) Act March 3, 1813, sec. 12. 
(3) Act 14th of April, 1802, sec. 4. 


¢The oath of naturalization, when taken, confers the rights of a citizen. It is not nec- 
essary that there should be an order of court admitting the alien to become a citizen— 
Campbell v. Gordon, and al 6 Cr. 176. Nor that it should appear by the record of natur- 
ralization that all the requisites presented by law for the admission of aliens have been 
complied with.—Starke v. Chesapeake Ins. Com., 7 Cr. 520. 

The citizens of each state shall be entitled to all privileges and immunities of citizens 
in the several states.—Con. art. 4, sec. 2. 

Citizens of the United States have a right to expatriate themselves in time of war as 
well as of peace, until restrained by congress. Such right is subject to the control of the 
legislature, and to render the exercise of it valid, there must be an entire departure from 
the United States for a purpose which is not illegal, nor in fraud of the duties at home 
of the emigrant.—Talbort v. Janesen, 3 Dall. 133.—Santissima Trinidad, 7 Wheat. 548.— 
See U. S. v. Williams, 4 Hall's L. Journal, 461.—U. S. v. Gillies, 1 Pet. 161. 

A citizen of the United States by becoming a citizen of another country, does not 
thereby cease to be a citizen of the United States. nor is he absolved from his original 
allegiance.—Ibid, ibid. He may acquire in a foreign country the commercial privileges 
attached to his domicile, and be exempted from the operation of commercial acts embrac- 
ing only persons resident in the United States or under its protection.—Murray v Charm- 
ing Betsy, 2 Cranch, 120. 


[745] 


EXPLANATIONS 


Of certain terms made use of in the existing Laws of Iowa. 


Administrator de bonis non.—Administrator of the goods of the deceased, not admin- 
istered by the former executor or administrator. 


Ad quod damnum.—aAn inquest of damages, being a jury summoned specially to find a 
verdict as to the sum of injury to real estate by a road going through lands or 
such like. 

Aid prayers.—When a tenant in a real action prays in aid, or calls for the assistance 
of another person who is interested, to help him to plead. 

Alias.—Otherwise; a second writ, issued when the first has not been served. 

Allodial— Absolute property. 

Bona fide.—Wlth good faith. 

Capias ad respondendum.—Process of arrest to compel the defendant to appear in 
court and answer the plaintiff. 

Capias ad satisfaciendum—A writ of execution against the person. 

Capias ut lagatum.—A writ against a person outlawed. 

Cepi Corpus.—I have taken the body. A return to a writ of capias. 

Caveat.—A caution entered in the probate court to stop probates, administrations, li- 
censes, etc. 

Certiorari.—To be certified. A writ commanding an inferior to certify the proceedings 
in a cause to a superior court. 

Cestuique trust.—He for whom the trust is; the person for whose benefit a trustee 
holds an estate. 

Choses in action.—Things in action, as notes, bonds, bills, etc. 

Covinous.—Secret assent to defraud another. 

De bene esse.—That it may be well. 

De novo.—Anew. 

Distringas.—That you distrain. A writ to compel an appearance of a person pre- 
vlously summoned, by distraining his goods. 

Defeazance.—A condition annexed to a deed, bond, recognizance, or judgment, which 
when performed defeats or destroys it. 

[746] Demurrer.—1s an issue upon matter of law to be determined by the court, and 
proceedings are delayed until the matter of law be determined. 

Ez officio.—By virtue of office. 

Ez parte.—On one side. 

Ez post facto.—After the act done. 

Exoneretur—aA discharge. 

Femme couverte.—A. married woman. 

Femme sole.—An unmarried woman. 

Fieri facias.—That you cause to be made. A writ of execution against goods and 
chattels. 

Habeas corpus.— That you have the body. A writ commanding him who holds the 
person of another in custody to bring him before the court or Judge. 

Habeas corpus cum causa.—lIg a writ that issues from a superior court when a person 
is sued in some inferlor court, and is desirous to remove the cause into the superior 
court. 

Livery of seizin—A delivery of possession of lands. 
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Mandamus. We command. A writ issuing from a superior court to some individual, 
corporation, or tribunal, commanding them to do some act. 


Mesne process.—Intermediate process. It is the writ by which the defendant is 
brought into court. 


Moiety.—The one-half. 

Mortgagor.—The pereon who mortgages. 

Mortgagee.—The person to whom the mortgage is made. 

Ne exeat.—A writ to restrain a person from going out of the Territory. 
Nihil.—Nothing. A return upon a writ of scire facias. 


Nihil dicit.—He says nothing. Is a failure by a defendant to put an answer to the 
plaintiff's declaration by the day assigned. 


Nolle prosequi.—Prosecute no further. 


Non Comins mentis l Not. of sound mind. 

Non est inventus.—He is not found. A return on a capias. 

Non est factum.—It is not the deed. 

Non sum informatus.—I am not informed. A formal answer by an attorney who is 
not informed or instructed to say anything material in defence of his client. 

[747] Prima facia.—On first appearance. Evidence, prima facia, is that which is at 
least presumptive until it is obviated by other evidence. : 

Parol demurrer.—Is a privilege allowed to an infant that the action may stay tíll he 
comes of full age. 

Posse comitatus.—Power of the county. 

Pro confesso.—For confessed. 

Procedendo.—To proceed. Is & writ which lies where & cauge has been called up from 
an inferior to a superior court, and such superior court decides the cause of removal 
suffücient. This writ sends back the cause, and commands the court below to proceed 
to final judgment. 

Quare clausum fregit—Why he broke the close. 

inh tam.—A writ in the name of the plaintiff, who sues, as well for himself as the 
public. 


Quo warranto.—aA writ requiring one to show by what authority he exercises the duties 
of an office. 


Swubpoena.—Under penalty. Process to compel attendance of witness or suitors. 
Subpoena ad remrendum.—Process to revive a suit in chancery. 

Scire facias.—A writ to show cause. 

Scire feci.—A return upon a writ of scire facias. 

Supersedeas.—A writ to stay proceedings at law. 


Tales men.—Such men as. are summoned in lieu of jurors who do not attend, in order 
to make up the deflciency. 

Testatum.—It is testified. When a capias cannot be served in a county in which it 
is first issued, a similar writ is sent to some other county, in which writ there is a 
suggestion that it 1s testified that the person does not regide in the first county, and 
such writ is called a testatum capias. 


Venire, That you cause to come. 
Venire facias. § First process for convening a jury. 


Venue.—Vicinage, neighborhood. The county in which the action is laid. 


Venditioni ezponas.—That you expose to sale. A writ commanding the officer to offer 
for sale property previously levied, by virtue of a former writ of execution. 
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By whom and for how leng appointed............ 
Bond and oath 0f............... cee ee ee eee 
Suits on bond of.................... lees 
To sign all warrants on treasurer of territory...... 
Treasurer to countersign warrants............... 
Receipts to be countersigned by................. 
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Chapter 
AUDITOR —Continued 
To keep accounts of the territory................ 17 
When to grant warrantS............ seller en 17 
Further duty 0f................ cece eee n 17 
To keep record of warrants.............. eee 17 
How to proceed against collectors............... 17 
Treasurer to give additional bond............... 17 
Accounts and etc., to be delivered to successor... 17 
Duties of treasurer. ....... 0.2... eee eee eee 17 
CIEL 17 
Suits in favor ot territory by whom instituted..... 17 
How to proceed when warrant is lost ............ 17 
Vacancy how filled........... 0... ee eee eee ee 17 
Act of 1839, relative to territorial treasurer, re- 
pealed 4.2.2 emn acm omn aa eters! a cata te ia. 17 
, Compensation of .......... leen. 18 
Part of act of 1840, relative to compensation of, 
repealed |... manane iea ue tuer ein, ann ws 18 
When to pay brigade inspector................. 97 
Duty of, relative to militia accounts. ............ 97 
Account of warden of penitentiary to be audited by. 
Duties of, upon receiving assessment roll......... 132 
Duty of, against public officers for failing to pay 
over territoria] revenue.................... 132 
Duty of, against county commissioners’ clerk for 
failing to transmit a copy of assessment roll.. 132 
Duty of, against collector for failure to pay over to 
territorial treasurer ................ eere 132 
B 
BAIL, 
Amount of, inserted in order and endorsed on capias 21 
Defendant discharged on giving................. 21 
Defendant committed for want of, fact to be stated 
in return of writ................. eere 21 
In actions commenced by capias, special being filed, 
defendant and securities may be released..... 21 
Who shall be admitted to special ............... 21 
Special to be by recognizance................ s 21 
Recognizance in, to be before open court......... 21 
If insufficient, course to be pursued............. 21 
In what justification of, to consist. .............. 21 
If justification of, be not in open court, to be by 
affidavit filed ,............. ccce 21 
Security in, may defend action by capias. ......... 21 
Judgment against security in............... les. 21 
Executions on bond............... eee 21 
Of any defendant may surrender their principal... 21 
To be discharged on certificate of surrender....... 21 
Surrender before or after special................ 21 
May arrest defendant ................. eee 21 
May arrest defendant in any part of the Territory.. 21 
Costs in cu. Ses Ea ate ie is ADOS RU EU SERIE Sle oo tare ee 21 
When suit may be brought on recognizance of..... 21 
What may plead in action..............-.0000 08 21 
When released ............. c.r neces 21 
Judgment and execution against special.......... 21 
In criminal cases, see act regulating criminal pro- 
ceedingg een ee eee 47 
Undertaking of ball in civil action............... 63 
Scire facias against, when issued................ 63 
What shall be judged a good defense of, against 
Scire facla8-.— 54-2 y secede ais oes ean a se 63 
Choice of proceedings given to, against whom a 
right of action has accrued................ &3 
Of fugitives from justice... ........... lesse 74 
BANKING ASSOCIATIONS, 
Notes of, not to be issued without authority of law. 22 
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Chapter 
BASTARDY, > 
See illegitimate children................... eese 52 
BIGAMY, . i 
Defined and its punishment.................... 49 
BILLS OF EXCHANGE, ` . 
Foreign, when protested how to be paid......... . 23 
Inland, when protested how to be paid............ 23 
BLACKS AND MULATTOES, 
Conditions of settlements in this Territory for..... 24 
Failing to comply, proceedings to be instituted 
against ............... Su NIE Die RE Tu ere 24 
Penalty for committing to prison without authority. 24 
Penalty for hiring, before they have given bond... 24 
Servants of travellers exempt................... 24 
Sheriff to arrest and deliver to owners, found in this 
Territory, on proper authority.............. 24 
Violations of act relative to, to be prosecuted..... 24 
Marriage of white persons with, vold............ 100 
Not to be evidence against white person. ......... 112 
BOATS AND VESSELS, 
When liable for debt...................... eene 25 
Suits against, how instituted. .................. 25 
Complaint against, filed............. 00. ce eee 25 
Demand against verified...............2-. 0000: 25 
Warrants against when issued.................. 25 
Proceedings against in district court............. 25 
Who may plead in behalf of.................... 25 
Time and manner of pleading.................. 25 
To be discharged on giving bond to plaintiff....... 25 
May be sold to satisfy judgment................. 25 
Judgment to be entered against security of........ 25 
Justices of the peace to have cognizance of cases 
under this Act... ocu rr x e rw 25 
Proceedings against, before justice.............. 25 
Warrant against to be returned forthwith......:. 25 
Warrants against, how served.................. 25 
. Sale of to satisfy judgment................0.06. 25 
Continuance of cause against, to be granted on 
£OO0d /CRUSB--.os oy oe] ea und pe SIUS Ld on 189 A 25 
Continuance not to-be granted to plaintiff........ 25 
Officers fees under this act................ elus. 25 
Appeal allowed to............. clle eere 25 
Limitation of actions against................... 25 
BONDS, 
Replevim 2. 4. xA Uus ue ed 16 
Replevin bond, when flled...................... 16 
Conditions of, not broken by unavoidable accident.. 16 
Instruments under seal binding................. 26 
Security under statute, to be by bond............ 26 
Action maintained for breach of................. 26 
County commissioners to maintain action on, in- 
tended for security to county............... 26 
Suit prosecuted in name of person to whom bond is 
made payable ................ eere 26 


Copy of, to be furnished by clerk of district court.. 26 
Provisions of act relative to, to be observed as far as 


practicable 2... rr hy ra rre RS we 26 
See act relative to promissory notes, etc.......... 106 
Actions on penal bonds, see act relative to practice. 112 
Treasurer to prosecute on bond to predecessor.... 149 


BREACHES OF THE PEACE, 
Proceedings in cases of—see act relative to justices 


of the peace, art. 13.................. lees 86 
Form of warrant in.......... eee ee eee 86 
Venire for jury in.............. leere 86 
Constables return in.............. eese 86 
Oath of Jurors: foie wie. ek Pa ee eee er ERR mca ae. 86 


Verdict of jury in... cee ee ee ee eee eee 86 
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Chapter Secti P: gs es 
a r ec n age 
BRIBERY, É . ME 
Punishment for, of witnesses or jurors........... 49 27 189 135 
Of any judge, justice of the peace, etc............ 49 30 190 135 
Fine for attempt to effect the escape of a person 
in confinement, by bribery............... 49 31 190 135 


BRIGADIER GENERALS, 
And major generals—see act relative to militia, 


article-2.. vel ruo imo T © Ww Ee age UTR 97 25 407 287 
BRIGADE INSPECTORS, 
Duty of, and their compensation................. 96 14 391 216 
Rank 0f.;..... ek uu mro oy ae ene TE ak Guar ones OR ae 97 26 407 287 
Duty of, relative to returns of reviews............ 97 38 413 292 
Compensation of........ ccc cece twee eee ace 97 21 425 299 
To transmit inspection returns to adjutant general. 97 5 421 301 
BURGLARY, 
Defined, and its punishment. ..................s. 49 36 172 123 
[6] 
CAPIAS, 
To be first process in actions on contract.......... 21 1 92 66 
May also issue in actions of trespass............ 21 2 92 67 
In other actions ex delicto, not to issue without 
order of judge of supreme court........... 21 4 92 67 
Amount of bail to be endorsed on............... 21 7 92 67 
In other cases what to be endorsed.............. 21 8 92 67 
How served. ioc ics eck a rere are RI REEF S ails 21 10 93 67 
Bail may arrest defendant 0on................. 21 31 95 69 
When valid in other counties. ............. sees 21 32 95 69 
May be issued by court for persons indicted...... 41 51 154 110 
To whom directed in such cases................. 47 52 154 110 
Forfeiture of officer for failure to make return of.. 47 57 154 111 
CERTIORARI, 
Writ of, in criminal cases.............. 000 eee 47 73 156 112 
See act relative to justices of the peace, art. 9.... 86  1to6 336-337 237-238 
CHANCERY, 
Jurisdiction granted to district courts............ 21 1 107 178 
Special terms in, appointed.................. Ls. 21 2 101 71 
Rules of proceedings in courts of............... 21 3 107 77 
Applications, how made................... eese 27 4 107 11 
Summons to defendants in..................... 21 5 107 77 
Form and service of. ...... 002 eee eee ee ee ete 27 6 107 77 
Institution of suits in... ... eek ee ee ee ee eee 27 T 107 17 
Process in, how served............0 ccc ee eceee 27 g 107 (7 
Notice of petition in, to be published............. 27 9 108 T7 
Costs in, in certain cases........... 2.00 ce eee ee 27 10 108 78 
Proceedings in, against heirs................ e 21 11 108 78 
Time of filing plea or answer................... 27 12 108 78 
Plea not filed, decree rendered................. 27 13 108 78 
Issue tükem 655d ores, Fal Gece erede a Reece oe 27 14 108 78 
Demurrer and answer in............2 cece eee eee 27 15 108 78 
Plaintiffs petition in, when taken as confessed.... 27 16 108 78 
Costs of demurrer in.............. cele eee 21 17 108 78 
Replications or exceptions in............. eese 21 18 109 78 
Answer referred to master................. ess. 27 19 109 .78 
Costs of reference. ........ 022 cece eee eee en 21 20 109 78 
Defendant in, sworn to his ans8wer.............. 27 21 109 78 
Answer relative to a new party................. 27 22 109 78 
Interrogatories exhibited to complainant......... 27 23 109 79 
Not answered, petition dismissed with costs...... 27 23 109 79 
Cross petition in... ... 2... cee ee eee eee eee 27 24 109 79 
All orders in, entered of course...............6- 27 25 109 79 
All amendments in, made without costs........... 27 26 109 79 
When cause deemed at 18806. .............. lese 27 27 109 19 
What deemed a true answer............... een 21 28 109 79 
Issue as to matters of fact may be tried by jury.... 27 29 110 79 


Pleadings in, how served.............. eese 27 30 110 79 
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CHANCERY — Continued 


Depositiong in ....... ues y ur Ro Rh y Ri ee 27 31 110 19 
Witnesses in, how examined.................... 21 32 110 19 
Complainant failing to attend, bill dismissed with 

COBÜB i2. vrl apa E rro Res arai ERR ee BUR 27 33 110 79 
Defendant failing, decree to be made........... . 27 34 110 79 
Suits concerning land may be instituted in........ 27 35 110 79 
Costs in such suits........ cece eee eee eee een 27 36 110 79 
Security demanded of petitioner in, in certain cases 27 37 110 79 
Not given, property sequestered................. 27 38 110 80 
Defendant, heirs or assigns may answer after decree 27 39 111 80 
May file his petition for a settlement............. 27 40 111 80 
Failing to adopt either measure, decree confirmed.. 27 41 111 80 
Decree in, to have same force as judgment at law.. 27 42 111 80 
All proceedings in, to be filed in clerks office.... 27 43 111 80 
Operation of decree in, when party fails to comply. 27 44 112 80 
Decree in, when recorded to operate as a lien..... 27 45 112 80 
Decree for a sale of mortgaged premises.......... 27 46 112 80 
All sales of real under decree of court of, made by 

sheriff of county............. cece eee eee 27 47 112 - 80 
Deeds, by whom executed...................... 27 48 112 81 
Proceeds of 8816............... l.l ee eee lees 21 49 112 81 
Execution to issue if insufficient................. 21 50 112 81 
Abatement of suits in................. lees 21 51 112 81 
Proceedings in, when suit will not admit of sur- 

vivorBhlp- oi: bce heiress we ee Ed eU. 27 52 112 81 
Revival. of suit ins 6 220.055 vill sek Me €x 27 53 113 81 
Effect of parties failing to appear in suit revived.. 27 54 113 81 
When persons interested in suit in, may be entered 

as complainants .................. eese 27 55 113 81 
Failing to do 80, proceedings. ............... ss 21 56 113 81 
Rules of proceedings in............... eel 21 57 113 81 
May be amended, revoked, etc................ s 21 58 113 81 
Orders of reference to masters in........ feng ua inate 21 59 113 82 
Power of courts of, to enforce its decrees........ 21 60 114 82 
Process of court of, by whom carried out........ 27 61 114 82 
What interests subject to execution to satisfy judg- 

ments or decrees in............ eee ee wees 27 62 114 82 
Application to court of, for that purpose.......... 27 63 114 82 
Power of court of, to enforce all decrees.......... 27 64 114 82 
Sale of equitable interests. .............. lees 21 65 114 82 
Writ of attachment in. ....... cee eee ee wees 27 66 114 82 
Appeals 1 iio bed ois e erac E ees Sons 27 67 115 82 
Notice of appeals in.......... 0c ee cece eee ee eee 27 68 115 82 
Papers and records to be certified up............ 21 69 115 82 
Not to operate as stay without security from 

appellant Jicesscweggee ua um v Ee E oe eee aS 21 10 115 82 
Damages against appellant if decree be confirmed.. 27 71 115 83 
No lien to be vacated by appeal................. 27 72 115 83 
Petition for a rehearing in................ eee 27 73 115 83 
Petition for a review in... ..... cece eee eee wee 27 14. 115 83 
When may be filed as original.................. 21 15 115 83 
When filed, with leave of court................- 27 76 115 83 
Court may stay proceeding8.............. eee 27 TT 115 83 
Motion for @ Stay.. casi aa eia ieni ee eee eee 27 78 116 83 
Security in case of stay.... 0... cece eee eee eee 27 79 116 83 
Not stayed, decree to be complied with........... 21 80 116 83 
Writs of injunction in.............. eere eee 21 81 116 83 
Security to be given by applicant for injunction.. 27 82 116 83 
Bond in case of stay......... eee eee et eee eee 27 83 116 83 
Test and service of writ.............. eee 27 84 116 83 
Attachment for contempt.......... leere 21 85 116 83 
Motion to dissolve injunction..................- 27 86 116 84 
Affidavits by complainant ............. eese 27 87 116 84 
Terms imposed by court for an injunction........ 27 88 117 84 
Writs of ne exeat......... ccc eee ee eee 27 89 117 84 
Petition and affidavit necessary.............. eee 21 90 117 84 


In what cases writ shall not be granted........... 27 91 117 84 
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CHANCERY —Continued 
When defendant may be discharged.............. 
Perpetuation of testimony. ............. lees 
Names and interrogatories, and cross interrogatories 
to be flled. 1... eee siya: hkl here Fiano pace 
Depositions to be evidence................... s. 


Further proceedings in relation to depositions..... 
Fees of masters in.............. ee eee eee . 
Persons guilty of usury may be compelled to answer 

for amount of sàmÍe......... eee eee 


CHILDREN, ILLEGITIMATE, 


Proceedings against supposed father of, before jus- 
tice of the peace... ...... ee eee eee 
Mother neglecting, county commissioners to bring 
suit against father of............. 00 ee eeee 
Proceedings in case accused father fails to appear 
before justice ........ cc ee ee eens 
Accused father pleading not gullty to be tried by 
lis Ag ai he eee Sys ad PE 
Order for maintenance 0f.................. len. 
Mother of, unable to attend suit, to be postponed.. 
Accused not appearing scire facias to issue against 
BecürltleB 4... 0l. mesh rera ee Ow wea 
Judgments entered against them................ 
Orders for maintenance to be recorded........... 


CLERK OF SUPREME COURT, 


To Keep record of admission of attorneys......... 
Fees Of Soo eis Pisce a Sse aa o, eoo tate e Oa Oat ele 
To provide record books of supreme court........ 
May administer oaths and affidavits.............. 


CLERK OF DISTRICT COURT, 


To keep record of admission of attorneys......... 
May appoint deputies....................002 ee 
Liable for acts of deputies.................005- 
Boüuds Of. Ssa aaee poaa aE aee e e Deae oue 
Rees Of... e oER Or woes N vor a due eres 
To grant license to ministers to solemnize marriages 
To record name of ministers licensed............ 
To grant licenses for marriage.................. 
Duty of relative to legality of marriage, age of 
parties, consent of parents, etc.............. 
To record certificates of marriage. .............. 
To receive and file records of notaries public...... 
To make and certify copies and fees for the same... 
Allotment of shares by, in cases of partition of land 
May administer oaths and affidavits............. 
To keep docket ................... e nnne "m 
To issue subpoenas and penalty for refusal........ 
To keep a fee book..................eeeeee eee 
To keep for entry of, return of executions..... e 
Duties of in relation to common schools. ........ : 


CLERKS, COUNTY COMMISSIONERS, 


Time of election, term of office..............ss 
Manner of electing .............. ewer erence 
Vacancies in office of.... 0... cece cere eee ee eee 
Contested elections for.................. eese 
Forfeiture for failure to deliver over papers, etc., 

tO succeaSOT . 1... ccc ce e ehh nns 
Acts authorizing the appointment of, repealed..... 
Dutles: Of ....:.2. 9o Seed ot Ae ee ae 
Duty relative to county orders. ............ ees 
Bond and oath of .............. leere 
Suits upon bond o0f............... eee eee eee eee 
To transmit to auditor certified copy of valuation 

of taxable property........... leeren 
To issue county orderB..........-.. eee 
Fees Of..-isó0sc $e. 0 oe e tier acte SCR ob d a ca 
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LERKS, COUNTY COMMISSIONERS—Continued 


Election and term of service. ............... eens 
To make out and deliver notice of appointment to 
Judges of election, and when............... 
To deliver to sheriff notices of election and when.. 
To furnish judges of election with poll book...... 
To make abstract of votes and transmit to secretary 
To make distribution of copies of the laws to certain 
territorial and county officers ............... 
To give notice of vacancy in office of recorder, to be 
filled by election ................... eese 
Duties and compensation of, when persons disagree 
as to value of lands transferred. ............ 
To prepare blank assessment rolls. .............. 
To furnish assessor with plat of each township.... 
To calculate amount of taxes, and certify to county 
rir) AMPPrPCT""-"-—-————————— 
May grant special license, and when............. 
Mandamus against clerk for refusa] or neglect to 
return & copy of assessment roll to territorial 
Budltor- .. ulis rd ve Wei hte Ree STER fe 
To transmit reports of school inspectors to legis- 
lative assembly, annually ...2............. 
To give county treasurer a statement of taxes, jury 
fees, fines, etc., unaccounted for by sheriff or 
collecto? i. 3x nore actas reta scare 
Fee to, for granting permit to exhibit animals, etc. . 


CLERK, TOWNSHIP, 


Duties of, in relation to common schools....... . 
Electloh Of. 5... eerie EV ua aS : 
To keep record of all transactions at township meet- 
i4 RAMONA TP -——————— ET 
To record private roads, cartways, brands, etc., and 
compensation for the same................ 


COIN, 


Power of justices to issue warrants to search for 

counterfeit .................. deve tar eee eR Nee 
Proceedings, when found ..................... 
Counterfeiting ............. clle 
Punishment for counterfeiting, altering or dispos- 

Ing Of... E NR 3E S v t De S 
Altering, or circulating altered ................. 
Counterfeiting bank notes ..................... 
Circulating counterfeit bank notes.............. 


COLLECTOR, 


To be elected annually................ c.l ewes 
Duty of, after receiving assessment roll, and power. 
To pay over to county treasurer monthly......... 
May receive a part in case of gross assessment, and 

balance of taxes to be a lien on remainder.... 
Delinquent list of, to be examined and corrected... 
Return of, damages against, for false return, etc.. 
Power of, and restrictions as to delinquents....... 
List of property assessed by, and amount of taxes 

collected thereon, to be verified............. 
Duty of, in discovering property twice assessed.... 
Vacancies in office of, how filled, etc............. 
Redress of persons aggrieved by................. 
Payments by, when, and to whom, and adjustment 

of his accounts. ....... celle nnn 
When to receive receipt... ...........ll lese 
Fees Of v uro noe eo AL RR PCS a S aue ld ceri 
Liabilities of, on failing to pay over............. 
Liable to prosecution for failure to make return of 

precept sosea ee eee re ra ora e ns 
Penalty against, or other publie officer for with- 

holding money ............eee eee 
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Chapter 
COLLECTOR—Continued 
To pay territorial tax into county treasury, and 
take duplicate receipts. .................ue 132 
Proceedings against, for refusal or neglect to pay 
OVOE. "due Roe oa cer oilseeds cy Qe ears E Wevetlov E arai 132 
Proceedings against, for refusal to pay over, or ac- 
count for taxes collected ................... 132 
Prohibited from purchasing territorial warrants to 
pay territorial revenue................ .... 182 
To collect road tax, and to whom to pay same, 
proviso ........ secsnaveesecsecsecceccascese l1D1 
COMMISSARY GENERAL, 
To have custody of arms and accoutrements...... 96 
Further duties of,—art. 2.................. ees 97 
COMMISSIONERS, 
. For partition of lands, appointed by court, powers 
and duties, see act relative to partition...... 110 
Appointed to locate and establish territorial roads, : 
see act relative to roads. .................. 123 
COUNTY COMMISSIONERS, 
Acts of, heretofore done, made valid............. 29 
Transcripts from records of boards of,^evidence in 
COUTE” ua uy ise a Mere aren RU PE aE LE eve S Reha E ae 29 
Board of, established, and number of............ 31 
Manner of electing and term of service........... 31 
Oath of: sie ce i veni odds wet we tirare es 31 
Board of, made a body politic................... 31 
Time and place of meeting 0f................... 31 
Vacancies in board of, how filled................ 31 
To inspect assessors books, etc................. 81 
To use seal, further duties, penalty for neglecf, etc. 31 
Suits against boards before passage of this act not 
affected ‘by: 1.522 s eine a Be e tae 31 
Appeals from decisions of board to district court. 31 
To provide rooms for district court............. 31 
To provide books and stationery for county officers. 31 
Board of, may hold extra sessions.............. 31 
Elections of board of, under former acts, not vitiated 
By. thls ove e ch xu IER rp ied 31 
Compensation 0of................. ccce 31 
May grant permits for the construction of dams... 32 
To make out and deliver to clerk of district court 
a list of persons qualified to serve as jurors.. 47 
May bring suit against father of bastards........ 52 
Number and election of...................e ee 68 
To appoint judges of elections in unorganized coun- 
io EU Fer M a Seater fate ea outs: ae es 68 
To grant ferry licenses. .............. leere 73 
To fix rate of ferriage....... 0... cece eee eee eee 73 
To select grand jurymen, and when and how...... 83 
To select petit Jurymen, and when and how....... 83 
Duty of, in selecting juries, that it may fall upon 
the citizens in rotation............... eres 83 
To fill vacancies in office of justice of the peace. 86 
May grant grocery license. ...............seeess 88 
Writs of summons against, how served........... 112 
Authorized to erect poor houses................ 119 
To appoint board of directors for poor houses.... 119 
To levy tax for support of poor................. 119 
Compensation allowed to directors of poor houses.. 119 
To appoint fire wardens and lay off fire districts.... 121 
To lay off counties into road districts. ........... 124 
In townships not organized, to prosecute offences... 124 
To appoint supervisor8S............ 2c eee eee eee 124 
To fill vacancy in office of recorder............... 131 
To levy a territorial and county tax.............. 132 
To appoint appraiserB. ............ llle 132 
Duty of, relative to unsold lands................ 132 
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COUNTY COMMISSIONERS—Continued 
To be aided by prosecutor in prosecuting collector.. 132 41 560 395 
Duty of, relative to permits granted by their clerks. 132 41 562 397 
To procure field notes of their counties and file the 


COCHE" ——u ET 146 6 605 421 
Duties of, in laying out towns, see act relative to 

town. plat... uoo ue Sow rur re Ro eaae Umm 147 607 428 
To fill vacancy in office of treasurer........ ...... 149 6 613 432 
To divide counties into townships............ .. 152 1 618 436 
May alter township boundaries...... Re oo. 152 18 623 439 
May offer reward for killing wolves.............. 159 1 653 459 
To pay for killing out of county treasury.......... 159 3 653 460 
To procure weights and measures............... 160 1 654 460 
To appoint inspector until general election........ 160 18 657 462 

COMPANIES, 

Suits against, not to abate because all parties are 

NOt. jolned.... 2... iba yas 3o omn 1 2 48 33 
How to proceed against in such cases. ........... 1 2 48 33 
Style of suits by, on notes, etc.................. 106 9 456 321 
Writ of summons against, how served. ........... 112 31 475 335 

CONSTABLES, 

Election and number 0f.................. esee 28 1 * 118 85 
Oath of, and before whom taken................ 28 2 118 85 
Bond and security of................ pu OE 28 3 119 85 
Failing to give bond, office to be vacated,........ 28 4 119 85 
In the new purchase, by whom appointed......... 34 14 134 96 
Punishment of, for delay or neglect in serving war- j 

rant on persons charged with crimes punish- 

able with death. .............. eee eee eee 49 38 192 124 
Punishment for delay or neglect when offence is not 

punishable with death. .............0-0.00 49 39 192 124 
Fees of, in civil and criminal cases.............. 56 1 219 155 


To attend at election for preservation of order.... 68 13 249 177 
To make complaint of, violation of act relative to 


sale of liquors to Indiangs.................: 80 2 292 206 
Authority of, in serving process of justice of the 

nro Ne" . 86 18 317 226 
Not to purchase goods sold under execution by him- 

self, art. Vises reba cin peces Wie e son Bre Feb ware soos 86 6 330 233 
To release property taken in execution on judgment 

of justice, on notice of appeal to district court. 86 5 334 236 
Form of constables return in cases of breaches of 

the peace... ces xo REST EA Oe 86 3 365 257 
To take oath and file bond.................:... 152 23 625 440 

CONTRACTS, 
For the sale of goods, etc., when good and binding. 75 7 272 192 
For sale of improvements on public lands....... 108 1-2 456 322 
Proceedings in actiong 0n.............. leere 112 17 472 333 
CONVEYANCES, 

Punishment for fraudulent...................- 49 59 178 127 
Lawful seizin defined ........................ 54 ~- 1 203 144 
Term ''heirs" not necessary in, to fee simple....... 54 2 203 144 
Subsequent estate to pass by............ ll. 54 3 204 145 
Claimant not in possession, may convey interest in 

estato -. erro rA Olle wees: ore os are zia aaae ee 54 4 204 145 
Tenancy in common......... eee 54 5 204 145 
Effect of the words "grant, bargain and sell,” in.... 54 6 204 ' 145 
Proof of deed of, before whom taken........... 54 7 204 145 
Certificate of acknowledgment to be endorsed on.. 54 8 205 145 
HOW. = teste ios feces ene ee ed ae: IUS e esa arb uie m eie 54 9 205 145 
Person making acknowledgment of, to be person- 

ally known to person taking same............ 54 10 205 146 
Requisites of certificate 0f............. eee eee 54 11 205 146 
Execution of, how proved.............. leere 54 12 208 146 
Witness to be known.............. cece eee eee 54 13 206 146 
Certificate of, not granted unless................ 54 14 206 146 
What to set forth in proof of.............. sus 54 15 206 146 
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Proof of, by hand writing, when allowed........ 54 16 206 146 
Certificate of proof of, when granted............ 54 17 206 146 
What to set forth in this proof................. 54 18 206 147 
Witness to, may be subpoenaed to testify......... 54 19 207 147 
Dower how relinquished................... esu. 54 20 207 147 
Relinquishment before whom taken............. 54 21 207 147 
Not to be taken unless such woman be personally 

known to officer taking same, or........ es 54 22 207 141 
Certificate of relinquishment to set forth. ........ 54 23 207 147 
By feme COVETE fo oc eras weeks New oes Dv ees have 54 24 208 147 
Operation of covenants in conveyance by married 

WOMAN) euo ace im REIR ues Bw aA e YR 0 4p E 4 eee 54 25 208 147 
Acknowledgment of a married woman, by whom 

taken lr ia TDS Won res ecm ela 54 26 208 147 
Not to be taken unless personally Known to person 

taking same .............-. eee ete eens 54 27 208 147 
What certificate to set forth.................... 54 28 208 148 
To be recorded in recorders office............... 54 29 208 148 
Filing the same to be notice.................25. 54 30 208 148 
Not valid until deposited with recorder.......... 54 31 209 148 
Letters ef attorney to make, must be recorded..... 54 32 209 148 
When letters are revoked................... een 54 33 209 148 
In accordance with this act, may be evidence...... 54 34 209 148 
Lost, record to be proof. ..................lues 54 35 209 148 
Neither. conclusive. ............ ll. eee eee eee 54 36 209 148 
Not to be received if proof was taken on oath of in- 

competent witness .............. leeren 54 37 209 148 
Term “real estate" what to include in........... 54 38 209 149 
For lands in this territory acknowledged in an- 

other, effectual and valid.................. 54 40 210 149 
Former declared good and valid................ 54 41 210 149 
Execution of, prima facia evidence of same....... 54 42 210 149 
According to the provisions of this act, good and 

välja oasis er a Sie a ee Sekt earache Stee a eee 54 43 210 149 
Act of January 4th, 1840, and of January 13, 1841, 

repealed 522229 aes se ee lee eee Sk eg rxUS 54 44 211 149 
For improvement on public lands binding and ef- 

fectual- -spessa i n cece ale ee oe Hae WA Rec 108 2 456 322 
For land sold by commissioners of partition....... 110 44 465 327 

CORONERS, 
Election of, term of office, etec..............0.00- 51 1 194 138 
To perform duties of sheriff in certain cases....... 51 2-3-4 195 138-139 
To take inquest upon dead bodies................ | B1 5 195 139 
To summons JULY... ee eee ee ee tee 51 6 195 139 
Duty of constables, jury, and forfeiture for failure. 51 7 196 139 
To administer oath to jurv.......... 0. cee eee 51 8 196 139 
To issue subpoenas for witnesses.............-.- 51 9 196 139 
To administer oath to witnesges............... e. 51 10 196 140 
To reduce testimony of witnesses to writing....... 51 11 196 140 
Verdict of coroners jury.............. eere 51 12 197 140 
When witness before, to recognize.............. 51 13 197 140 
To cause accused to be arrested................. 51 14 197 140 
To cause bodies of strangers to be decently buried. 51 . 15 198 140 
Magistrate to act in absence of...............--. 51 16 198 140 
Expense of burial, and when to take place........ 51 17 198 140 
Not to bury body without notice. ................ 51 18 198 141 
Fees Of Lol Vr enV rers RADAR Re opaleue abel RTROE 56 1 217 154 
Election of, and term of service. ............. sse 68 1-2 245 174 
COSTS, 

Arbitrators may award for............. eese 4 12 59 42 
Of demurrer in chancery................ eevee 27 17 108 18 
Of reference in chancery ................eeeess 27 20 109 78 
Bill in chancery, when dismissed with costs....... 27 33 110 79 
Cases in which defendants in chancery may be 

charged with ......s.seseesoesssesseneneee 27 36 110 79 


In criminal cases against whom rendered in the 
event of the acquittal of a prisoner.......... 47 6 161 115 
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COSTS — Continued 
Act concerning costs and fees.................. 56 212 151 
Party in whose favor judgment is given to recover.. 56 2 222 158 
In prosecution against the United States, judgment 

against defendant, he is liable for costs. ...... 56 3 222 158 
ActB of January 23, 1839, and February 15, 1842, 

relative to costs and fees, repealed.......... 56 18 224 159 

COUNCIL, 
Organization of ................ cle 11 1 12 52 
Duty of secretary of........... 0c cece eee ences 11 1-2-3 72 52 
Committe on election in............... ee ee ee es 11 4 72 52 
Officers Of- senaosa tw eee, Geta a ss alan drew OO 11 5 72 52 
Election of members o0f............... eese 68 2 245 174 
Printing journals of,—see act relative to public 

printing... esiste rr yh e UE 120 499 353 

COUNTIES UNORGANIZED, 
Rights of inhabitants in................ eee ss 33 1 130 93 
Proviso relative to authorities in................ 83 2 131 . 94 
Boundaries of Davis .................... ene 34 1 131 94 
Boundaries of Appanoose .................. es 34 2 132 94 
Boundaries of Wapello ................... enn 34 3 132 94 
Boundaries of Kiskekosh ................... ee 34 4 132 95 
Boundaries of Keokuk ....................... 34 5 132 95 
Boundaries of Mahaska ..................... 34 6 132 95 
Boundaries of Iowa ................... ceres 34 1 138 95 
Boundaries of Poweshiek ..................... 34 8 133 95 
Boundaries of Benton ...................... .. 34 9 133 95 
Boundaries of Tama .................... see - 34 10 133 95 
Boundaries of Black Hawk . Dara e allenic, Eoo; eUe sata “84 11 134 96 
Boundaries of, by whom surveyed........ "a 34 12 134 96 
Justices of the peace appointed in, and by whom. 34 13 134 96 
Justices may appoint constables in. $e ee eredi Eos . 34 14 134 96 
Expenses of, survey of, by whom borne. Mp 34 15 135 96 

COURT SUPREME, 
First and third sections, of act of January 17, 1840, i 

relative to terms of, repealed............... 20 2 90 65 
Act of Wisconsin, January 19, 1838, concerning su- 

preme and district courts repealed........... 35 1 135 97 
Term of, held at Iowa City............... eese 43 1 143 102 
Annual. term to be holden on the first Monday in v ; 

J&nü&ry .....2.92. zz ooh eee Ren eee ee 43 2 148 102 
Appellate Jurisdiction of.................... s 46 1 146 104 
Powers Of 5.2: ems ys Baya weve TNR EIE UA 46 2 145 104 
Rules of practice in................... per 46 3 145 104 
Sittings Ol. aba eink ei e OP Vide ei Re alee leno, ne 46 4 145. 104 
To have supervision of inferior courts........... . 46 5 146 . 104 
Writ of error from, to district court...........-.. 46 .6 145 104 
Appeals from district to... 1... . cee eee ee eee 46 1 146 10b 
Judgment of, how given, etc........... cece eee 46 8 147 105 
Power of, in criminal cases 47 75 158 112 
Division in opinion of judges of, provided for...... 112 34 475 336 

COURT DISTRICT, 
First and third sections of act of January 17, 1840, 

relative to terms of, repealed............... 20 2 70 65 
Chancery, jurisdiction granted to................ 27 1 107 TT 
Act of Wisconsin, January 19, 1838, amending act 

concerning supreme and, repealed........... 1 135 97 
Adjournment of, at the commencement of term... 38 6 139 99 
Special term8 0f.......... cece cece atn 38 8 139 99 
Terms of, in the first district. ................s 39 2 139 100 
Terms of, in the third district. ...............us 40 1 140 100 
Additional terms of, in Dubuque county.......... 41 1 141 101 
Terms in second district. ............... clle 42 1 142 101 
Terms when held, jurisdiction, power, etc......... 46 9 147 106 
Authority to hear and determine all cases of crimes 

and misdemeanors................ eese 46 10 147 106 


Power and practice of, in criminal cases. ......... 47 109 160 115 
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Duty of, relative to insane persons............... 
May order sale of real estate of orphan minors.... 
Equity powers in cases of partition of land....... 
Power of, to compel parties to produce books and 
PAPEIS vna cium ewiure] merae i Y viu. 
Charge of, to jury, what it shall contain......... 


COURTS OF PROBATE, 

lo nwIrrcMPCP——————— 
Judges 0f ..:... 2.2.2 esL Cede v S Large cries 
Time of holding.................. eee 
Appeal to district court from, and writs of error.... 
Vacancy in office of judge of..............0-000 
Fees and compensation of................... en. 
SealB Of ode c ee dw Shere Bienen aie, Rae ace oleae 
Power of, to appoint guardians for insane persons.. 
To examine into insanity... ................ ess 
To appoint guardians for.................... sn 
To have power to make order for support, etc., of 

insane persons and family.................. 
May direct sale of insane persons real estate. ..... 
To execute deed ............... llle een 
May remove guardian of insane persons. .......... 
May appoint guardian for orphan minor........... 
Proceedings of, when father of minor entitled to 

estate be living ................. cece eee 
If father insane, to appoint guardian............ 
To take bond of guardiang. ................. lese 
Power to compel guardians to account to them..... 
May remove guardians................ s. eee 
Account of money from sale of minors estate by 

guardian, to be rendered to................ 


COURTS MARTIAL, 
For trial of absent officers...................... 
For trial of absent privates. ............. leues 
President of, to make out return of persons fined, 
and amount ....... 4.4 me mmu y sS scs 
For trial of major generals................ ses 
For trial of brigadier general.................. 
For trial of non-commissioned officers. ........... 
General provisions relative to................ese 
Regimental and battalion.................0002, 
General provisions applicable to, and courts of in- 
QUIY eae ev a ra sre Eee Y sc S DUeiRUE e e is 
No action allowed against members of........... 
Compensation and fees of members of............- 


CRIMINAL PROCEEDINGS, 


Certain alterations and amendments of the act re- 
lating to, made ............ eee 
CHAPTER 3. 

Jurors, 
Who shall be competent ...... E 
Persons excused from serving a8................ 
Grand. Juror iore ree ter reir rS 
Venire for, how and when gerved................ 
Deficiency in pannel of..................e esee 
Foreman of, power and duty.................... 
Sufficient number, and number to concur in finding 
indictment ....u le eI.k eee Reed oo Sere 
Names of witnesses to be endorsed on indictment of. 
Fine for not attending 88.................. eee 
District attorney to attend.............. eevee 
Compensation of ....... cc ce eee ee ee tere ences 
May be required to testify before................ 
To be sworn, provision for failure to summons, or 
after their discharge. .............. esee. 
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CHAPTER 4. 
Indictments, 

By grand jury to be tiled and made public record... 47 34 152 109 
Not to be disclosed by jury..................... 47 35 152 109 
Limitation... 4 Au er rea es dco ora Ue E E DUE 47 37 152 109 
Placa Of oeoc 2e RE Ra ora Wiehe IU! rase nec Ug 47 38 152 109 
For offences on board of vessels. ............. LL. 41 39 152 109 
For offences committed within certain distance of 

county lines 2... ss seek ERGs aces hase ej 47 40 152 110 
For offences committed on the property of joint own- 

GFS uud Site Ai ve munawa e ers opel tsi ca eias Mic seid QR 47 41 153 110 
For crimes committed in one county and consum- 

mated in another ................... eee 47 42 153 110 
Of accessories fuk ce ec cece wce rhon sn 47 43 153 110 
When accessories may be tried.................. 47 44 153 110 
Charges and specifications in an................. © 4T 45 153 110 
Mistakes or omissions in, may be amended........ 47 47 153 110 
What need not be stated in..................ee. 47 48 153 110 
What evidence necessary to sustain charges In..... 47 49 153 110 
Clerical errors in: ca i 2... 2.2.6 emo ho y ewe ee 47 50 15% 110 
Capias and ball .............. c.c a eere 41 51 153 110 
To whom directed... ........... llle eee 41 52 154 110 
Court may take recognizance............... ess 41 53 154 110 
Recognizance and release of prisoner............. 47 54 154 111 
Clerk to issue subpoenas................ lerne 47 55 154 111 
Where served and by whom................. een. 47 56 154 111 
Forfeiture for failure to make due return of sum- 

uhr uM" 41 57 154 111 
Dilatory pleas .....:...- 2 xc] ees wae 41 58 154 111 
Testimony by defendants ...................... 47 59 154 111 

CHAPTER 5. 
Trial and ite incidents, 

Change of venue ......... ccc eee ee eee ee eee 47 60 155 111 
Jüry drawn oee oaet anaa siani acne: Senate E W SOS eas ene 47 61 155 111 
Challenge of jurors .......... clle 47 62 155 111 
Challenge by either party same as in civil cases.... 47 63 155 111 
Counsel assigned prisoner................. es 41 64 155 111 
Persons not to be tried for felony unless personally 

present. v9 ide aue x SE Some ens REESE 41 65 155 111 
Accused may have copy of indictment............ 41 66 155 111 
When admitted to ball and when discharged...... 47 67 155 111 


Two or more persons jointly indicted, one may be 
discharged before evidence is closed, it insuffi- 


cient to put him on trial............:... vv 4T 68 156 112 
When separate trial may be had................. 47 69 156 112 
Exceptions to the decision of the court may be 
taken, 06er rm rS S UTR IIS A Sake aveb AUI. 47 70 156 112 


What proceedings necessary if taken by defendant.. 47 71 156 112 
When defendants need not find sureties......... 47 72 156 112 


Writ of certiorari..... ———: PD . 47 73 156 112 
. Clerk to make return thereto...............+.65 47 74 156 112 
Power of supreme court.......... leeren 41 75 156 112 
Writ of error, when not permitted.,............-. 47 76 156 112 
In other cases to issue as a matter of course...... 47 71 157 112 
Application for the writ............. eee eee eee 47 78 157 112 
Clerk to make returns thereto. ............ lesse. 47 79 157 118 
Stay of proceedings. .......... lee een 47 80 167 113 
Defendant admitted to b8il................. ene 47 81 157 113 
Proceedings if judgment be reversed or affirmed... 47 82 157 113 
Arrest of judgment  ............. eren 47 83 157 113 
Defect in indictment not to arrest Judgment....... 47 84 157 113 
Certified copy of proceedings to be evidence....... 47 85 158 113 

Fine part of the sentence, defendant committed until 
paid: HE "cp TIC TA 41 86 158 113 


Jury allowed to fix punishment in certain cases.... 47 87 158 113 
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May separate for refreghment.................e. 
Offenders liable for costs when guilty............. 
Compensation of witnesses............. leues 


CHAPTER 6. 


Miscellaneous provisions, 


What certain words in miscellaneous act shall be 

deemed to include ................... Sri ena 
Definition of felony ................... cere 
In what case process shall not be deemed void..... 
Penalty for failure to comply with recognizance.... 
Compliance with recognizance............... se. 
Mittimu: Pr 
Bail in capital and other cases................. 
Habeas corpus ... essee eea cece eee ee eens 
Recognizance, how taken .................. s... 
Pardon and conditions ................. Lern 
Non-appearance and breach of recognizance...... 
Criminal process to whom directed .............. 
When bail may surrender their principal.......... 
Execution of orders and judgments.............. 
Conviction in a criminal prosecution no bar to a 

CAVED ast nr 
When action may be commenced................ a 
Service of process ......... 0... ce eee eee eee 
Proceedings when two or more are tried jointly... . 
Power and practice of courts in criminal cases.... 
Certain acts repealed .................... esr. 
No bill of indictment quashed on account of neglect 

of county commissioners, etc., etc...........-. 


Costs in the events of the acquittal of accused, 


against whom rendered .................. e 
Bail in capital cageB. ............. llle 
Fine constituting a portion of the punishment, de- 
fendant to stand committed 16 days, if costs 
and fine are not paid .................... 
Jury may retire for food, etc., except in trial for 
felohy |: 56 une hw ae e a wees 
CRIMES AND PUNISHMENTS, 
Punishment for aiding or procuring the commission 
of offences made criminal by act relative to... 
Place of trial of persons committing act in one 
county, producing death in another.......... 
Punishment of jailor for inhumanity to prisoners.. 
Punishment of persons resisting officers in discharge 
of their duty ....... 0... 2c eee eee ee teen 
For rescue of persons convicted of crimes punishable 
with death or otherwise ................. e. 
Fine for rescue of persons from civil process...... 
Fine for compounding criminal offences.......... 
Of officers for refusing to arrest...............- 
Conspiracy and its punishment.................. 
Effects of sentence upon persons convicted of...... 
Punishment of persons injuring officers in the dis- 
charge of thelr duty............ cee eee nee 
Fine for fraudulent conveyances, etc...°......... 
Punishment for unlawful exercise of office, etc..... 
Punishment of officers for stirring up suits and quar- 
fOlB odios E ecole Sere Ada qr BUR e ROS S WE ERU 
Punishment of officers for oppressions ........... 
Punishment injuring bridges, dams, etc.......... 
Punishment for injuring tombstones............. 
Punishment for disinterment of the dead......... 
Altering marks of cattle, ete., and its punishment. . 
Fine for refusing to aid officers in apprehending 
persons charged with offences .............. 
Menaces with intent to extort money............. 
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Punishment for rescue of persons convicted or 
charged with crimes punishable by imprison- 


Mente eieaa aa E aa ies Oe aE 49 25 189 134 
Punishment for attempt to corrupt jurors........ 49 27 189 135 
Fine for injuring orchards, ornamental trees, etc.. 49 33 191 135 
Fine for altering or defacing finger boards, mile 

Posts, eie ol oie us uz e eet eR esie isis 49 34 191 136 
Jailor liable to indictment for neglect of jall...... 49 35 191 136 
Property of offender bound..................... 49 44 193 137 
Act of January 25, 1839, relative to, repealed...... 49 48 193 137 
Forty-second section of act of February 17, 1843, 

MILIUM 50 1 194 138 

CRIMES AND MISDEMEANORS, 
Act relative to transfer of persons arrested for, etc. 55 1-8 211 150 
Acts to amend an act relative to, of November 26, 
1839, approved February 10, 1842, repealed.. 55 8 212 150 
D 
DAMS, 
County commissioners may grant permits to build, 

to give bond isc. cee Oh weer ee ee Rr 32 1 128 92 
Persons applying for permit to build to give bond.. 32 2 129 92 
Builders of, liable for obstruction of navigation,... 32 3 129 92 
Penalty for wilful injury to............... een 32 4 129 92 
Location of, on same stream ................ ees 32 5 129 93 
To have locks of certain dimensions............ 32 6 129 93 
Obstructing navigation declared nuisance......... 32 7 129 93 
Already constructed injuring navigation declared 

nülsanCeg zc eet saree bh wes xe ue x is i 32 8 130 93 
Tax for permit to build ....................... 32 9 130 93 
Manner of obtaining permit to build. ............ 32 10 130 93 

DEATH, 
Punishment of, how inflicted ................... 49 18 183 131 


DEBT, IMPRISONMENT FOR, 
When a person may be arrested upon an original 


mesne or final process, and required to give bail 63 1 235 167 
Undertaking of, bail in civil action.............. 63 2 235 168 
Scire facias issued against bail and execution 
üwarded- Vv nae ar RN eran OS, Sb elev e ete RU 63 3 236 168 
What considered a due execution of scire facias.... 63 4 236 168 
What shall be adjudged a good defence of bail 
against scire facias. ..............l eee eee 63 5 236 168 
Choice of proceedings given to bail, against whom a 
right of action has accrued................. 63 6 236 168 
Act of January 17th, 1840, to abolish, repealed... 63 7 236 168 
DEBT, 

limitation of actions for, etc...............006- 94 4 385 272 
DEBTS OF TERRITORY, 

Treasurer to give notice that the debts will be paid, 

and manner of doing it................ lun. 62 1 234 167 

Certificate of balance due to be given. ........... 62 2 235 167 
DECLARATION IN ACTION, 

Of right. osc eek cele Ado Wee er eL OE des 126 533 372 
DECREES IN CHANCERY, 

Defendant failing to file plea to be made......... 27 13 108 78 

How made, when defendant fails to attend hearing 

OL CRUBe uev Eee eg n ve ble Kia a ee mir iere BS, 27 34 110 79 
Confirmation of ......... 0c ce eee ence eee ee 27 41 111 80 
To have same force as judgment................ 27 42 111 80 
Operation of decree for conveyance, release, etc... 27 44 112 80 
When to operate as a lien................. eese 27 45 112 80 
For sale of mortgaged premises..............0.-8 27 46 112 80 
Enforcement Of sé hoes ces ls ene ERR Reo 27 60 114 82 


What interest, subject to the payment of......... 27 62 114 82 
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DEEDS, 
Punishment for destroying .................... 49 63 179 128 
To be.recorded ......: aea cc 9 vk e 8 SRW ee eS 54 29 208 148 
Filing to be notice............. eee a 54 30 208 148 
Not valid, except between the parties, unti] recorded 54 31 209 148 
In acordance with act relative to be evidence...... 54 32 209 148 
Lost record may be proof...................... 54 33 209 148 
For lands in this territory, acknowledged in an- 
other, effectual and valid................... 54 40 210 149 
Made previous to passage of act of 1843, good and , 
VAA ss sex aie wi eer titers ness nate de E paved eee! ees 54 41 210 149 
For lands in this territory, acknowledged and pro- 
vided in another, good and valid ............ 54 42 210 149 
Execution and delivery of, prima facia evidence of 
SAME oo ise oie ee crests da ases a erp NR A CRUS SERO RT ern 54 43 210 149 
Fees for recording deeds and mortgages.......... 56 16 225 159 
Of trust, void unless in writing ................. 16 5 211 192 
DELEGATE TO CONGRESS, 
Election and term of service. ................... 68 2 245 174 
Votes for, how canvassed............ ll. ee eer eee 68- 17 251 179 
DEMURRER, i 
In, court to decide only the causes of same set forth 3 i 
by the party demurring ................. es. 3 10 56 39 
Certain omissions and defects not cause of........ 3 10 56 39 
All omissions and defects, save those set forth as 
cause, may be amended after demurrer joined. 3 11 56 40 
Im chancery cS ule i.a RA SaL eMe eds 21 15 108 18 
If overruled no other allowed................... 27 16 108 78 
Costs of, in... cuoc cese See ho ema VIR E Ela e 27 17 108 78 
DEPOSITIONS, 
In chancery, how taken............. eee een 21 31 110 19 
What petitions for taking, shall set forth......... 21 93 117 84 
Proceedings before taking ................ lees. 21 94 117 84 
To be evidence in suits in law or equity, relative to . 
which they were taken................ een. 21 95 117 84 
Order for the taking of, in cases of necessity..... 27 96 117 84 
Of non-resident witnesses ..................... 57 1 225 160 
Of resident witnesses ................ll eee eee 57 2 226 160 
Oath of witnesses, etc., annexed to............... 57 3 226 161 
Taken as provided in act of December 19, 1838, 
may be read in evidence ................... 57 4 227 161 
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pe&ce,:art. 5 2. ullo mee E A eee ln a 86 1-17 323-326 228-230 
Of judgments by confession before justices, and 
transcript thereof, art. 6 ......0.....0e veer 86 1-19 326-330 230-233 
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Of district court .. 0... ccc ccc ccc cee err tnn 46 9 147 106 
Of counties bordering on the Mississippi river .... 84 1 300 212 
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Trial by, before justices of the peace in civil cases— 
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District attorney may attend ................... 41 31 151 108 
Compensation of ........... celer nt 47 32 151 108 
May be required to testify ................ eese. 41 33 151 109 
TO:De;.SWOT. «iue Goa wae eyesore ie na. € ma oe are 47 5 151 109 
Provision for failure of county commissioners to 
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May compel attendance of witnesses ............. 86 15 347 245 
Jury to be sworn ............. ee eee eee 86 16 347 245 
Plaintiff to support complaint .................+. 86 17 347 245 
Defendant found guilty, writ of restitution to issue. 86 18 347 245 
Verdict of Jury: ssie ia e ev E eevee ce En 86 19 348 245 
Defendant not guilty, plaintiff to pay costa ........ 86 20 348 245 
Proceedings before justice to be docketed ......... 86 21 348 245 
Justice may grant a new trial upon good cause 
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Merits of the title not to be enquired into ......... 86 23 348 245 
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When may be committed ................ cele 86 7 352 248 
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Proceedings when property is found ............. 86 5 356 251 
Ownership established to be given up ............ 86 6 356 251 
Warrant to search for counterfeit money ......... 86 1 357 251 
Proceedings when found ....................... 86 8 357 251 
Statement of prisoner ................ leere 86 9 3517 251 
Testimony may be reduced to writing ............ 86 10 357 251 
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Quired: i. ool lx Esas, ET S 86 12 357 251 
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Subpoena ® 15s Eu seh piiri a a Diae aA aE a a Ea 86 “ 4 359 252 
Venire for a jury 2.0... cee ee cece ete 86 '" Pb 359 253 
Writ of attachment .......... esce eer 86 “* 6 359 253 
Oath of Jury a2 ae sain Saree aaa a0 Ss arme mis RUN e's 86 “ 7 860 253 
Oath of witnesses ............ eee 86 “ 8 360 253 
Affirmation of witness ........... leere 86 “ 9 360 254 
Oath of volr dire cn. dc oc ieee eme ER s 86 “ 10 360 254 
Form of judgments. ............ eee 86 “ 11 361 254 
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Scire facias (on transcript) ..................s. 86 “ 20 
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May administer oaths and affidavits.............. 107 1 
May appoint fence viewers...........0.cc0eeeee 150 5 
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Pay of superintendent ............. 0. cee ee ee eae 115 5 488 345 
Governor to draw appropriation, &c. ............. 115 6 488 345 
Superintendent authorized to issue certificates .... 115 7 488 345 
Payment of same ............... cerne 115 8 488 345 
Of rewards for recovery of convicts ............. 115 9 489 345 
Appropriation to Wells and Wilson .............. 115 10 489 345 
Accounts of warden to be audited by auditor of ter- 
PICO ius oe i e uice eom SORORE I) eee hae 116 1 489 346 
Late director and superintendent to report from 
date of last, Gi ...... cv ce leer ees 116 2 490 346 
PERJURY, 
Defined and its punishment ................... 49 30 171 122 
Subornation of, and its punishment .............. 49 31 171 123 
Directions relative to trial for .................. 49 32 171 123 
PETITION, 
An act to regulate the mode of, to legislature of 
January 25, 1839, repealed ................ 117 1 490 346 
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In chancery when filed .................... sese 41 12 108 78 
Not filed decree rendered ...................... 27 13 108 78 
Dilatory to indictment to be verified by affidavit .. 47 58 154 111 
In ejectment osoo oeie E a E D E Rn 70 8 260 184 
Operation of plea of general issue in ejectment.. 70 9 260 184 
See act relative to practice ............ eeu 112 11-12 410 332 
Tn Action of right... uo Áuellee la Re s 126 533 372 

POOR LAWS, 
Insane persons having no property entitied to bene- 

TG OL Ch vn vcr 78 5 287 202 
Legal residence and settlement defined .......... 118 1 491 347 
Blacks and mulattoes excluded from settlement... 118 2 491 341: 
Provisions of, not to exciude voters ............. 118 3 491 347 
Warrant of constable to warn poor persons to de- 

AT) Seer toe wach eret ea ra ACA EROS Ter are 118 4 491 347 
Provision for poor legally settled in a township. . 118 5 492 348 
Duty of overseer to afford relief, and how ........ 118 6 492 348 
Proceedings under order of directors to receive 

PAUPELS .. Qu c 4e wy rv tee eed ww 118 T 492 348 
Temporary relief by overseer ................... 118 8 493 348 
Removal of paupers, by whom, and expense how 

|o, "racc 118 9 493 348 
May be removed to state or county in which they 

have legal settlement ..................eesn 118 10 493 348 
Duty of overseer to Keep account of expenses, 

names, &C. odie eee ee eS eas DE ac eee 118 11 493 349 
Trustees to issue demands accruing under this act.. 118 12 493 349 
Provision for grants and devises to the poor ...... 118 13 494 349 
Act for the reilef of poor of January 16, 1840, re- 

pealed..: i-e |a Re ERIS OS PI EU 118 14 494 349 
County commissioners to erect poor houses, pur- 

chase landa «em Re iES Cr vr rss 119 1 495 350 
County commissioners to appoint & board of direc- 

tors for poor houses ................. ees 119 2 495 350 
Board of directors made a body corporate ........ 119 3 495 350 
Superintendent of, appointed ................... 119 4 496 351 
Examination of poor houses .............. ens 119 5 496 351 
Report of directors to be made annually ......... 119 6 496 351 
Children may be bound apprentice, &c. ........... 119 6 496 351 
Order on county commissioners for expenses of 

poor houses .......... ccc eee eee ee eee 119 8 496 351 
Order for admission of paupers, causes of non-ad- 

missioni, BO. ienga eea Sassi wie le ace Wie Sere vin 119 9 497 351 
Authority of directors to remove non-residents... 119 10 497 352 
Paupers restored to health discharged ........... 119 11 497 352 
Provision for non-resident paupers that cannot be 

removed s 2.24 puce aes yn era ee es 119 12 498 352 
County commissioners to levy tax for support of 

OOK ola Satta org ae MRIK Gite auas EE afar din 119 13 498 352 
Compensation of directors of poor houses ........ 119 14 498 352 

PRACTICE, 
Act of 1843 relative to ........ ee eee ees 20 6 90 65 
Duty of clerks to issue subpoenas for witnesses into 

any adjoining county .......... 00 e ee ee eens 111 1 466 329 
Authority, test, date and return of writ .......... 112 1 468 331 
Service and return of .................. esee 112 2 468 331 
Continuance of suit when granted ............... 112 3 468 331 
Proceedings ou tria] when one or more defendants 

ATE: absent oor. eee kw See weil eR ewe e i ede eet 112 4 468 331 
Sheriff refusing or neglecting to return summons 

punished for contempt ................ ess 112 5 469 331 


Effects of failure to file declaration before first cr 
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&C. vu ve Te eie v — MEE 112 7 469 332 
Duty of clerks as to witnesses ...............-08 112 8 469 332 
When court may decide law and facts ............ 112 9 410 332 
Partles may be required to produce books ........ 112 10 410 332 
Time of pleading, judgment by-'default, continu- . 

atë; EC ooi a Ease V kie ea e pner a GS we a 112 11 410 332 
Multiplicity of pleas, general issue, special matter. 

verification of pleas, &c. ............. eee eee 112 12 470 332 
Damages, how assessed when judgment by default.. 112 13 471 333 
When judgment by default set aside ............ 112 14 471 333 
Affidavits made during court to be filed .......... 112 15 471 333 
Actions on penal bonds, breaches of covenants, &c.. 112 16 471 333 


Set off, plea, notice and judgment for defendand.. 112 17 472 333 
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take documentary evidence, &c. ............ 112 18 472 333 
Bills of exception part of record, refusal of judge to 

allow remedied by supreme court ........... 112 19 472 334 
Verdict, how rendered, motion for a new trial .... 112 20 472 334 
General verdict, how sustained ................. 112 21 473 334 
Judgment by confession release of errors, award in 

BUCH: CASES oi. rove ración dos eR e es ela waves ee 112 22 473 334 
Judgment arrested for error, order of court ...... 112 23 473 ` 334 
Fee book of clerk .................. cene 112 24 413 334 
Bill of costs to correspond with fee book, what to 

state in same .......... llle 112 25 473 334 
Docket book, character and correction of fee book. 112 26 474 335 
Judgment docket to be kept ................... 112 27 474 335 
Remedy against sheriff for refusal to return exe- 
. CUtlon. cri n, e enero vcre Suh acetal wok Sue arene n . 112 28 474 335 
Return of executions to be entered .............. 112 29 475 335 
Writs of summons, how served .............. .. 112 30 475 335 
How served against corporations .............+.+ 112 31 475 335 
How against county commissioners............. 112 32 415 336 
Costs for plaintiff in actions of tort ............ 112 33 475 336 
Division of opinion of judges of supreme court, 

cause to stand continued .................. '112 34 475 336 
Charge of district court to jury confined to law.. 112 35 475 336 
Scrawl equal to seal .......uesuesesrssesrecese 112 36 475 336 
Negroes and mulattoes incompentent witnesses 

against white person ............s eene 112 37 475 336 
Non-joinder in appeal or on writ of error not to ' 

affect proceedings thereon................+. 112 38 476 336 
Minors may sue by next friend ................. 112 39 476 336 
Proceedings when defendant resides in different 

countleS cis 2 e 9 xo eee se epee ere RR io Dare 112 40 476 336 
Interpreters: .. .. seseo 099 lare eee Bele s aetate 112 41 476 336 
Not necessary to file declaration in scire facias to 

revive Judgment ............... cee eee eens 112 42 476 336 
Suit on bond or note, how brought ............. 112 43 416 336 
When holding note or bound as assignee ........ 112 44 477 337 
Petition in such case equal to declaration ........ 112 45 411 337 
Defects after verdict, how and ................. 112 ., 46 417 337 
Certain acts relative to practice repealed ........ 112 47 477 $37 
Execution with attachment served on garnishee... 112 48 477 337 
Judgment against garnishee ............... se. 112 49 478 337 
Writs of scire facias not necessary to revive judg- 

ments until lapse of five years ............. 112 50 478 338 
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Fines recovered for use of county .............- 121 5 503 356 
Compensation of fire wardens ................- 121 6 503 356 
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their completion, printing bills, &c. ......... 120 
Laws and journals to be examined by secretary .. 120 
Ordered for either house to be for use of both un- 
less otherwise provided ................... 120 
Prices. fOP. 2... lir r$ a Pa ue sce ate nox leads 120 
Printer of laws and journals to give bond ...... 120 
Indexing, superintending, distributing journals .. 120 
PRISONERS, 
Where confined when jail contains no cells ....... 49 
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manner of tender ........................ 106 
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In actions certificate of register or receipt of re- 


ceiver to have same effect as patent ........ 95 1 387 213 
Action, proper remedy for recovery of interest in 

lands, EC: ouv yes ren RE saw on am 126 1 527 372 
What required for recovery ............ eee 126 2 527 373 
Action, when brought and how ....... a EE 126 3 527 373 
Against whom ............ HER 126 4 527 373 
Tenant to give notice of action against himself to 

landlord:. 2: eee tie So 2b siete wi s we eO. 126 5 527 373 
Substitution of landlord ................... een. 126 6 527 373 
The writ, how served .................e eese .. 126 7 527 373 
Non-residents and their agents ................. 126 8 527 373 
Service of summons abroad ............. een 126 9 527 373 
Return and proof of service .................... 126 10 628 373 
Notice by advertisement given, where and how long. 126 11 528 373 
Contents and requirements of such notice ........ 126 12 528 373 
Declaration what to set forth ............... esee 126 13 528 373 
Undivided shares ......... 0... cece cere enone 126 14 528 373 
Several tracts ....... cece eee ee cee ee eene 126 15 528 373 
Declaration may be amended .................. 126 16 528 373 
Defendants, joint or separate ..............0.-- 126 17 528 373 
Plea to the merits ....--..... cee eee eee eee neee 126 18 528 374 
Demurrer or plea .............. leere 126 19 528 374 
Evidence cein oe Seach a hee S tarea adres sre ee eae 126 20° 628 374 
Damages assessed by jury ................ sees 126 21 528 374 
Judgments by default, and damages assessed...... 126 22 529 374 
Restoration of right, damages and-costs .......... 126 23 529 374 
Verdict and judgment in certain cases ........... 126 24 529 374 
Default, action on the case, new trial, &c. ....... 126 25 529 374 
Proceedings on new trial ................. een 126 26 529 374 
Restitution of damages ........-.0.c cee cence 126 27 529 874 
New trial, when allowed, and to whom ........... 126 28 629 874 
Proceedings, on trial, when some of defendants oc- 

cupy different parcels of the property ........ 126 29 529 374 
Discontinuance, in what cases ............ eee 126 30 530 374 
Verdict and judgment relative to defendants ...... 126 31 530 314 
Relative to plaintiff ................. eee eee eee 126 32 . 530 375 
Specifications in verdict ................ lee 126 33 530 375 
General verdict and judgment.................. 126 34 530 375 
Judgments in this action .......sesssssessessna 126 35 530 375 
New trial granted ............. leeren nn 126 36 530 375 
Limitations to heirs, &c. ............... ee ee 126 37 530 375 
Insane persons, &C. ............. TE 126 38 530 375 
Married women, privileges of ............... eee 126 39 530 375 
Limitation to persons out of the United Btates .... 126 40 530 375 
Writ of possession .......... 00 ccc eee ee eens . 126 41 531 875 
Judgment against tenant, conclusive against land- 

lOfd 3. Ss Goeste.lek soie cde dw mop eevee: aerwice,0 ese 126 42 531 875 
Want of notice, &£c, &c. ............. eere 126 43 531 375 
Suit not to affect persons not a party ............ 126 44 531 375 


Plaintiff to recover on the strength of his own title.. 126 45 531 375 
Twenty years quiet possession a bar to this action.. 126 46 531 375 


Limitation to persons insane ......sssssssssse. o 126 47 531 $75 
Widow's dower, action commenced tor AE EA 126 48 531 376 
Suit by joint tenants and tenants in common...... 126 49 531 376 
Arrest of judgment, &c.............. eee ees. 126 50 531 376 
Warrant of attorney ........... ccce tnn 126 51 531 376 
Waste and damages ......... eee eee eee eee 126 52 531 376 
Permanent improvements to be valued in certain 
CAROS uoo LIRE iios wield Wan aye est RUP eae 126 53 532 376 
Joining of issue ......... eller eee 136 54 532 376 
County lines ........... ccc ere renee oto 126 55 532 376 
Assignment of dower established by this action.... 126 56 532 376 
Forms—Summons8 ............. ecce ec ernccsncees 126 532 376 
Advertisement .. .. ........ cree cence 126 . 533 371 
Declaration .. 1... cece cece cc eet ete Rn 126 533 377 
Plea to the merits ........... eene .. 126 . 533 371 


Writ of possession ....... eser .. 126 534 377 
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RIOT, R E 
Fine and punishment of ...................eees 49 5 185 132 
Fine of persons refusing to aid officers in sup- , 
pressing .-— i4. 4 e o Ly Nurs so o eus 49 6 185 132 
Fine and imprisonment of rioters for refusiag to 
disperse CC 49 7 185 132 
Officers injuring persons engaged . p CERE 49 .8 185 132 
ROADS, 
Territorial to be laid out within one year ........ 123 1 511 361 
Special provisions a8 to the mode ....... Vni a da RR 123 2 511 362 
Certified return of survey and plat .............. 123 3 511 362 
Where to be recorded .....................sess 123 4 511 362 
Expense paid by counties .................euese 123 5 512 362 
Established width of ........................ e. 123 6 512 362 
No part of expense to be paid by territory ........ 123 1 512 362 
ROADS AND HIGHWAYS, 
Persons liable to labor .................. eese. 124 1 513 363 
Penalty of delinquents .......... 0. eee eee eee 124 2 513 363 
Persons having performed labor to get certificate 
from supervisor ......... 0c cece cence ences 124 3 514 363 
Time to appear on road with such tools as super- 
visor may direct ........... cee cece eee eee 124 4 514 364 
Persons exempt ........ l.l. . 124 5 514 364 
In case of sickness or absence .................. 124 6 514 364 
Districts formed ................. eee > 124 7 514 364 
Fines, how collected and paid .................. 124 8 514 364 
Supervisor to open and repair roads .............. 124 9 515 364 
Damages in making or laying out road .......... 124 10: 516 365 
Guide posts to be set up ............. eee eee nee 124 11 516 365 
Supervisors to make repairs, power to call out la- 
borerB paie eee See ee ue ERES "PES 124 12 516 365 
Certificate assignable .............. cc eene 124 13 516 365 
Trustees to settle accounts. ........... leen 124 14 517 366 
Forfeiture of supervisor for giving false certificate. 124 15 517 366 
Compensation of supervisors ................ es 124 16 518 366 
County commissioners to appoint supervisors, and 
penalty for injuring or removing guide posts.. 124 17 518 366 
Width of bridges—seventeenth section to be given in : 
charge to grand juries .................. ees 124 18 518 366 
Roads to be opened and kept in repair according to 
this act sie ss Se ee diel: ey Ree a lee wis Es ew eae 125 1 519 367 
Application for laying out or altering roads to be 
made to county commissioners ............. 125 2 519 367 
Notice of application to be given by advertisement. 125 3 520 367 
Duty of YleWérB |... luu re rS th ene msn 125 4 520 367 
Review allowed on application of twelve house- 
bolders ce 2 neasa saena i esr p S CAS E ES 125 b. 521 308 
Damages to land holders, how assessed, and how 
Dac EQ PP 125 6 522 369 
Vacation of useless road, upon application of 
twelve householders, and sustained by viewers. 125 T 522 369 
Boundaries of & road uncertain, to be reviewed 
and re-located ......... 0. cee eee eee cence 125 8 523 369 
Alteration of road, manner of applying for, view, 
report, survey, &C. ..........eeeeee nn 125 9 523 370 
Penalty for refusal or neglect of viewers ......... 125 10 b24 310 
Compensation ..., vanos. me roS orn n minim non ela m Rn 125 11 524 370 
Location of road along the county line, report of E 
Vlewers, EC uolo av Iur atre a eee Rea m un nie 125 12 524 370 
Report sustained by commissioners, road to be 
Opened. ex xk EES ai e xor una Re is AA 125 13 525 371 
Manner of opening ................ cerne 125 14 525 371 
Applicants for opening, altering, or relocating of, to 
give bond and security .................... 125 15 525 371 
Record of plat in counties interested when re- 
ppl" ———PET . 125 16 525 371 
Repealing clause ............. eee cece eee eee 125 17 525 371 
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ROBBERY, 
Defined and its punishment .,............ eee 49 37 173 123 
With intent to kill and its punishment ........... 49 38 173 124 
Assault with intent to commit ................. 49 39 173 124 
8. 
SABBATH, 
Fine for engaging in common labor, fishing, &c., on. 82 1 295 208 
For selling liquors on .............6¢ ——— sece 82 2 295 208 
SCIRE FACIAS, 
Against ball.::...:.2. 04-9 ok eines ries n .. 63 3 236 168 
What considered & due execution upon writ ot. 63 4 236 168 
Form of eie: eb es id ch oe ees wi ale Reid es dca ci RC a 86 20 364 256 
Declaration in scire facias not necessary to revive 
judgment .. .. ce eee cece ee Rh hn 112 42 476 836 
When necessary to revive judgment ............. 112 50 478 338 


SCHOOLS, COMMON, 


Notice of the formation of district to be given .... 140 1 584 412 
All voters to be notified .................. enone 140 2 584 412 
Forfeiture for neglect to serve notice ............ 140 3 584 412 
Officers chosen 1.0.0... 0... cc ee ce ee eee ee hh nan 140 4 584 412 
WOteTB. ue Seeded hie ha, RE eS ra S Whe a slew are lec agai 140 5 584 413 
Failure to organize ......... ccc cence eee mnn 140 6 585 413 
When districts dissolved ................ eese 140 7 585 413 
Special meetings ........... eee nn 140 8 585 413 
Annual meetings ........... cece eect ewer na 140 9 585 413 
Each district a body corporate .................. 140 10 585 413 
Suits against district ............. cece eee ee eee 140 12 585 413 
Power of district voters .......... 0... eee e cere 140 13 585 413 
1st. to adjourn ,..... celle eee eee eee 140 13 585 413 
2nd. to designate site for schoo] ............... 140 13 585 413 
8rd. to purchase same ............ eee etree 140 13 586 413 
4th. to impose tax for expenses .......-.++--++-- 140 13 586 413 


5th. to impose tax for the purchase of library .... 140 13 586 414 
6th. to select place for library, and librarian also .. 140 13 586 414 
7th. to fix the time for keeping school, and price ot 


tultlOB-— us Wess hg e SIS cons EN UE Noe Le S a 140 13 586 414 
8th. to order sale of any property belonging to 

the-distriet. ..- vo rec e emer XS Rh Hal 140 13 586 414 
Duration of officers .......... Bg Euer a sas secon o mom 140 14 586 414 
Penalty against officer refusing to serve .......... 140 15 586 414 
Duties of moderator .......... eel nnn 140 16 587 414 
Duties of aSSeBSOT ...... clle 140 17 587 414 
1st. to amend transcript of assessment roll for his 

district... lllo d exe sere ERE Set S esI Eee 140 17 587 414 
2nd. to post up list of persons taxed and amount 

Ol (8X. a Sa or ule dou wide es ase eS ee arii aue e oars 140 17 587 414 
3rd. to call meeting of the board in case of com- 

plaint |. oS oed ae a ord sch e a wae FUP wl ae sel sas 140 17, 587 414 
4th. to collect taxes ..... 0... cece cence eee eens 140 17 588 415 
5th. to appear for his district in any suits against 

SAME 2. sn hace Deka eK qe d Pb Be cae RAS 140 11 588 415 
Power and duty of director ....-....0 cee oek 140 18 588 415 
1st. to record proceedings of district ............ 140 18 588 415 
2nd. to employ teachers ........... «leere 140 18 588 415 
3rd. to appraise board of the insufficiency to tax .. 140 18 588 415 
4th. to take the census of his district ........... 140 18 588 415 
5th. to furnish teachers with copy of the same .... 140 18 588 415 
6th. to provide necessaries for schoo] house ...... 140 18 589 415 
7th. to lay the same before board .............- 140. 18 589 415 
8th. to give notice of district meetings .......... 140 18 589 415 
9th. to report yearly to board of inspectors ........ 140 18 589 415 
Duty of board of district ........... ee ee eee eee 140 19 589 416 
1st. to levy and assess tax .........- eee eee eee 140 19 589 416 
2nd. to equalize assessment rolls ............ 140 19 589 416 
3rd. to purchase or lease a site for a school house.. 140 19 589 416 
4th. to assign and apply moneys collected ........ 140 19 590 416 


5th. to require bond of assessor ............ e 140 19 590 416 
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6th. to make annual report .............-¢ Pee 140 19 590 416 
Board to fill vacaricies .......... ates E ere p ees 140 20 590 416 
District entitled to proceeds of fines ............ 140 21 590 416 ` 
Compensation of board ..............use eee 140 22 590 416 
School inspectors ........... leer 140 23 590 416 
Thelr:düly- «eee Ies pa aeree aya Rp ais Dc 140 24 ` 591 416. 
Ist. to hold meetings ........... celere 140 24 591 417 
2nd. to divide townships into districts ........... 140 24 591 417 
3rd. to receive school Moneys .....-....-00ece008 140 24 591 417 
4th. to describe and number districts ............. 140 24 591 417 
5th. to apportion school money ................. 140 24 591 417 
Chairman to give bond ............... lesen 140 25 591 417 
To make report 4i..eevb.93 hoes a See we BR Oncaea ew 140 26 591 417 
Penalty for failure ........... cece eee earns 140 27 592 417 
District in two townships ........... PCT hake 140 28 592 417 
To examine teachers ...............ceee ree 140 29 592 417 
May annul certificates ......... 0.0 c cece ene enno 140 30 592 418 
To visit schools .........ccceee cece m 9n eh 140 31 592 418 
To fill: vacanclé8- o ex ere eere pacc qe ge de 140 32-33 592 418 
Compensation .. .. ...... lese ertet 140 34 593 418 
Forfeiture for failure or refusal to act ........... 140 35 593 418 
Clerk and his duty .............. cee eee eee eee 140 36 593 418 
1st. to attend all meetings, &c. ............... uo 140 36 593 418 
2nd. to receive and keep report ...............« 140 36 593 418 
3rd. to receive and answer communications ....... 140 36 593 418 
4th. to transmit reports ................e lees 140 36 593 418 
Duties of clerk of district court............0e cece 140 31 593 418 
To make report annually.............. eese 140 38 593 418 
Penalty for fallure...............Lu. S ea MATIN E 140 39 593 418 
Moneys when paid ...................eeele eer 140 40 594 419 
Treasurer of county to apply for and receive...... 140 41 594 419 
To give notice to school board.............. . 140 42 594 419 
Disposition of moneys unexpended by directors. . 140 43 594 419 
Clerk of county to transmit certifled copies of the 

amount of money to be disbursed In each town- 

[y Arr EE 140 44 594 419 
Money to be raised in townships................ 140 45 594 419 


To be paid to chairman of board of inspectors.... 140 46 594 419 
Moneys how paid when townships fail to organize.. 140 47 594 419 
Penalty against officers for failure to deliver books, 


moneys, papers, etc., to successors in office.. 140 48 595 419 

Repealing clause .......... cece eee ee eee 140 49 595 419 
SCHOOL INSPECTORS, 

To report to clerk of board of commissioners...... 143 2 601 424 
SCHOOL LANDS, l 

Trustees of school lands............. cece eeeeee 141 1 595 420 

Trespassers, penalty .............. leeren 141 2 595 420 

On refusal or neglect to pay, to be imprisoned..... 141 3 596 420 

Trespassers on other lands, and penalty.......... 141 4 596 420 

Occupants to have fire wood...............lese 141 h 596 420 

Penalty for trespassing on public grounds........ 141 6 596 420 

Act when in force......... 00 ee eee eae 141 7 596 421 
SECURITIES, 1 


Security when apprehensive that principal will be- 
come insolvent, may require creditor to put his 


bond in suit. ......... elle. e*»:6s se 133 1 565 399 
To whom provisions of this act extend, and to whom 

ft shall Tot irea koe sia) Sere ee ae 133 2 -566 399 
Security to have judgment for the sum paid, with 

interest and co8t8. ...... 2... cece ee eee ene 133 3 b66 400 
Proceedings when principal obligor becomes in- 

SOlVent ieu ok Eee a Ghar whe eR Re eR a gon 133 4 566 400 
Securities suffering Judgment by default.......... 133 5 566 400 
Special bail of judgment debtor................ se 133 6 567 400 


Notice to be given to persons upon whom judgment 
is to: operate. .... n em eR eORGS 133 T 561 400 
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SECURITIES—Continued 
When securities may surrender their principal.... 
Securities of sheriffs or other county officers, when 
apprehensive, may be discharged by court upon 
petition to that effect............... eee eee 
Securities of executors or administrators may, by pe- 
tition to judge of probate court, be discharged 
according to first section........ — è 
New bond being given, old securities discharged 
from further liability on their bond....... 
Officers failing or refusing to give new bond, his 'ot- 
fice to be considered vacated................ 
SEALS, 
Counterfeiting .............. lecce 
Scrawl] equivalent to. ...............lel.lee ee eee 
SERVANTS, 
See act relative to apprentices and............... 


SET OFFS, 
In attachment .............lleeeeeeeee rh has 
When party offering may be examined relative to... 


SHERIFFS, 

Misprision of, may be corrected as well after judg- 

ment as upon matter of law pleaded......... 
To make sale of real estate under decree in chancery 
E'ees of. 2 be Sails 2x59 xe.cy Ian acces wy stares OS 
Compensation of, for attendance upon supreme court 
Compensation for attendance upon district court.. 
Election of, and term of gervice................. 
To post up election notices. .................... 
To make complaints of all violations of, relative to 

sale of liquor to Indians................. s 
Duty of sheriff in selecting juries, and penalty for 

neglect 4... cnr peace eer cec RU Rene Bee aoe 
Punishment of, for failure to return summons..... 
Punishment for refusal to return summons....... 
Tenure and oath of office................... len. 
Bond given, conditions, sum.................-.-. 
Same to be filed, recorded, etc.................. 


Duty of sheriff as regards the execution and return 
Of pFfOCeBB ... i535 65 ouo OSS oh RNC Xa s 
To give certificate of writ in certain cases......... 
Proceedings against sheriff for neglect or refusal to 
pay over money; prOViSO........... eene 
Proceedings by board of commissioners against 
Sheriff for a failure or refusal to settle and 
pay over to them............. cc eee e eee eae 
Annual settlement in April... ... 0... ce eee eee 
Duty of sheriff in preserving the peace, and their 
powers herein ........ 0.0. sce eee e weer eso 
Sheriffs to attend courts and to have charge of court 
house and j81l........:.... eee ect ee a 
Penalty for taking unlawful fees, and how recovered. 
Sheriffs not to purchase at their own sales. ....... 
Sheriffs may appoint deputies, in what manner, pro- 
vision in case of death, resignation or removal 


of sheriff and deputy. ............2 eee eee 
Expiration of sheriff’s office, his powers and duties, 
transfer of prisoners, papers, etc............-. 
Executions, fee bills, tax list, etc., when to be re- 
tained 22. lli. 3$ EUER UTE Sere ee 
Duty of sheriffs and jailors with regard to prison- 
OTS, Oli S. iie vao eC RR cR OS ES EORR 


Male and female prisoners to be kept in separate 

rooms, penalty for violation of this provision... 
What shall be deemed an escape............ eese 
Penalties, on conviction of bribery, for escapes..... 
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SHERIFFS--Continued 
Duty of sheriffs as to jails, and providing for security 
Of prisoners ..... 0... cece eee eee ee rne o 
See sections 4, 5, 6 following, for amendments to 
first and second sections of this act.......... 


SLAVES, 
See blacks and mulattoeB............... eee 


STAFF DEPARTMENT, 
Organization of, see act relative to militia, article 2. 


STALLIONS AND JACKS, 
Stallions and jacks not to be kept within the limits 
of cities or towns, unless................... 
Stud horses running at large may be gelded, if done 
by a competent person................ ee eee 
Persons negligently suffering stud horse to run at 
large, liable for expenses of taking up ...... 
Person gelding horse to take reasonable care of him, 
and to receive reasonable compensation for the 
SAME earen uo Ru carior e e Rss e ocala, alts CR TS dua d. aL 


STATUTES, CONSTRUCTION OF, 

Laws to be promulgated by printing.............. 
Acts of incorporation to be considered public...... 
Statutes to take effect at the same time throughout 

the territory oe eed otters ote eee 
Time of taking effect of statutes when the time is 

not specified ...... 0.0.0... ee eee eee eee 
Rules for the construction of statutes............ 
lst. manner of constructing words and statutes.... 
2nd. number, words and things .-............... 
3rd. joint authority .................. leere 
4th. meaning of grantor and grantee ............ 
5th: HACW WY eeepc base ae ee eee we fe 
6th. Inhabitant .........-.-. en Sere won ee wees 
7th. insane person, who included by the term .... 
8th. issue, who it includes ..................... 
9th. lands, what is included ................... 
10th. month and year ................... seen 
1lth. oath and affirmation .................. es. 
12th. persOn- 4... ooh eye MER Ir Rs 
13th. soal uc ess come VIR CR nto e ec wae n o Ue og 
14th: StBte: 11. vote EI wr bre ee WS Sheva US Lis 
15th. OWD. iov vitse Y aor vr IS EARE 
T6th. will. uem trm ene ayers e ap eee aaa a Roce 
lith, written, proviso with regard to written signa- 
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STATUTES, AUTHENTICATION OF, 
Authentication of bill returned without signatures, 
and fofi) cone fice ha 81. rei eie y iras 
Authentication of bills not returned, and form..... 
Printed laws of other states evidence............ 
Copies of printed statutes evidence............... 
Fees of secretary for copies. ........... ele 


SUITS, 
Before justices of the peace how conducted, art. 2.. 
Before justices of the peace continued, art. 3.... 


Form of summons in civil ca88e68............. es 

Limitation of, 8ee act relative to limitation....... 

And BCE ........ e esee n kosten o " 
SURGEONS, 


General, division, brigade and regimental, and ranks 
of each, see militia, art. 2.................. 
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INDEX 
SURVEYORS, 
Fes Of fanz: bane Stelaiale ih rano free wise ators aal AaS 
Election of, and term of service. ................ 
Surveyor elected and commissioned, to give bond, 
eter = aes Fate: e esorne viv sus Ea e S OUS OD Gas Eaa S 
To take oath and by whom administered.......... 
May appoint deputies. ...... 0... cee eee ee enne 
To make surveys as 800n after application as possible 
Chainmen to, be sworn. ........... eee c ee aeee 
County commissioners to procure field notes of their 
counties and flle the same.................. 
Special directions relative to surveyors, field notes, 
TéCOrId, etC.. osse yes a] isle: eye eee eR aea 
Official record to be given up to successor, penalty 
for refusing to do 80................ ese. Ss 
Record not to be conclusive, may be reviewed..... 
Compensation of SUPVeyOTB......... eee ert 
Surveyors to provide themselves with compass of 
Rittenhouse construction .................. 
Manner of subdividing a section................. 


Surveys made by other person than county sur- 
veyor, unless by mutual consent of parties, not 
good evidence in suit.............0 ewe 

Calculation of irregular pieces of land............ 

This act not to be construed to affect surveyors 
elected under other law................... 

Repealing clause ............. ce eee err 

To survey town platS................. neces 

Certify survey to county commissioners.......... 

Compensatii ....-..5.. . ohm. sia eo E n nr eile 

SUPERVISORS OF ROADS AND HIGHWAYS, 

Duties of—see act relative to roads and highways.. 

Competent to prove warning................ ee 

duties of— see act relative to road t&x............ 

To purchase scraper and ploughs................ 

STEAM BOATS, 

Duty of masters as regards officers, crew, boilers, 
ete, elO olore ee E age E Us OE Ronin 

Regulation relative to passing of boats in ascending 
and descending ............. eee 

Management of boats meeting in night time, or in 
narrow channel ............... eee 

Duty of passengers in the observance of rules..... 

Responsibilities of masters and owners........... 

Officers guilty of manslaughter if loss of life ensue 
from negligence .......... eee tee ee ee eee 

Racing prohibited, and accountability thus incurred 

Loss of life occasioned by racing, and penalty in- 
QUITed io.eesss 9 ha SRE eee: Site ora race ELS LN Ue 

Duty of masters in landing passengers........... 

Penalties for violation of preceding section........ 

Gunpowder as freight, how and where to be stowed, 
penalty for failure or neglect to comply here- 
With. ius arie s alates aie (rr a n^ viter e è 

Duty of passengers as to gunpowder.............. 

This act to be printed and put up in boats, and 
penalty for neglect............. cee eee eee 

Where suit may be brought under this act. ....... 
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Will not effectual to pass estate without having been 
duly proved and allowed before probate court. 162 30 


CHAPTER 2, OF CHAPTER 162. 
Of letters testamentary, and other proceedings on the 
probate of a will. 


Letters testamentary to be granted, and to whom.. 162 1 
Executor to give bond, and conditions of same .... 162 9 
When residuary legatee, to whom to give bond .. 162 3 
Such bond not destroy lien on real estate of tes- 
tator 1. 1 ilu odere ice Re] Dig eee eens S38 162 4 
To whom letters may be granted ............... 162 5 
To whom, when person appointed executor is & 
minor sel SUE n Role Se ie are and S ib sw Wane eee m Lo 162 6 
Executors failing or becoming unable to perform 
duties may be removed ................ ls 162 T 
Administrators, with the will annexed, to give bond. 162 R 
Power and duty of such ...... 0... 0... cee eee ewes 162 9 
Executrix marrying, to lose her authority as such. 162 10 
When executor of an executor may administer estate. 162 11 
CHAPTER 3, OF CHAPTER 162. 
Of the administration and distribution of the estates of 
intestates. ; 
Distribution of personal estate of deceased person 
not disposed of by will .................... 162 1 
Ist. allowance to widow ............... eee eee 162 
2nd. payment of debts provided for ............. 162 
3rd. residue to be distributed and how ........... 162 


4th. when Intestate is a married woman .......... 162 
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5th. one-third of residue to widow, if there be issue. 162 675 475 
6th. no issue, one-half. 162 675 475 
7th. no kindred, the whole .................... 162 1 675 475 
8th, neither husband, widow or kindred, to escheat 

to the county ........... ce. nnt 162 675 475 
Advancement to issue in lifetime of intestate not to 

be considered in computing widow's dower .. 162 2 675 475 
Letters to be granted by judge of probate in the 

county of which intestate was a resident .... 162 3 675 476 
To whom administration may be granted ......... 162 4 615 416 
1st. to widow or next of kin ................. e 162 675 476 
2nd. one or more principal creditors ............. 162 676 476 
3rd. or to other persons, in the discretion of the 

JUD SOs EP 162 676 476 
4th. if married woman, in all cases to her husband, 

when willing and competent ............... 162 676 476 
Administrator to give bond, and its conditions .... 162 5 616 476 
1st. to make and return inventory of deceased estate. 162 676 476 
2nd. to administer on the same ................. 162 676 476 
3rd. to render account of his administration ...... 162 676 476 
4th. to pay over balances as directed by judge .... 162 676 476 
5th. to deliver over letters, in case a will should 

be prOVen co ei di Case, sha Salve, a ere eae ac 162 676 476 
Special administrator may be appointed, and when. 162 6 677 476 
To give bond, conditions of same ............... 162 7 677 477 
Power and duty of such administrator............ 162 8 677 477 
When to cease sorrue nao suen eee eens 162 9 677 477 
Such administrator not liable to action of creditors 

of deceased oie es ais Bia eis katie are Oe Ee, 162 10 677 477 
Persons selling or embezzling any of the effects of 

deceased, liable as executor in his own wrong.. 162 11 678 477 
Also liable to the rightful executor or administrator. 162 12 678 477 
Limitation of original administration ............ 162 13 678 477 


Executor or administrator dying before completing 

administration, letters upon the balance to be 
granted co. Sw aides oie IM ELE Ete wie Wie SUR 162 14 678 477 

: Administrator residing out of the territory, failing 
or becoming incompetent, others to be appointed 162 15 678 418 

If after granting letters of administration, as if an 

intestate estate, a will be proven and allowed, 


same to be revoked and others granted ...... 162 16 678 478 
Unmarried female administratrix marrying, to for- 

feit her authority thereby ................. 162 17 619 478 
Administrators may use money belonging to the 

estate in certain cage8 ............... ees. 162 18 679 478 


CHAPTER 4, OF CHAPTER 162. 
Of the inventory and collection of the effects of deceased 


persons. ‘ 

Administrator to return inventory and when ..... 162 1 679 478 
Effects to be appraised ......... cece eee eren 162 2 679 478 
Order of appraisement .................. 162 3 679 478 
Certain articles to be omitted in making inventory.. . 162 4 680 479 
1st. wearing apparel of deceased to certain amount. 162 680 479 
2nd. if a widow and minor children be left loom, 

spinning, cow, ten sheep, &c. ............... 162 680 479 
The above not to be included in any case ........ 162 5 680 479 
Proceedings against persons, suspected of embez- 

zling property of deceased person ........... 162 6 680 479 
Goods and chattels insufficient to pay debts, real 

estate to be sold .............. eee 162 7 681 479 
Proceeds to be considered as assets .............. 162 8 681 479 
Executor may compound with debtor of deceased .. 162 9 681 479 
Debts secured on mortgages to be considered assets. 162 10 681 480 
Executor empowered to give releases ............ 162 11 681 480 


Real estate held in mortgage, may be sold by execu- 
tor for payment of debts or legacies...... e. 162 12 682 480 
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If not redeemed nor sold, to be divided as part of 
the personal estate of deceased ............. 162 13 682 480 
CHAPTER 5, OF CHAPTER 162. 
Of the payment of debts and legacies of deceased persons. 


Notice of appointment as administrators, to be given. 162 1 682 480 
Evidence of such notice ........ 2. cee eee eee een 162 2 682 480 
Limitation of suits against administrator ......... 162 3 682 480 
Accountability of administrator for money coming 

into his hands after such limit expires ...... 162 4 683 480 
Right of action accruing after such limitation ..... 162 5 683 481 
Decision of probate judge upon such claims not 

conclusive. uoc Saw fe, Sie cece peers S bee 162 6 683 481 
How action to be brought for recovery ............ 162 7 683 481 
How conducted sa. serens pid eee ee eee eee 162 8 683 481 
The preceding sections not to bar action against 

heirs, devisee, etc., as provided for in the chap- 

ter concerning settlement of estates ......... 162 9 684 481 
What suits against executor under such circum- 

stances, not good ,................ eee 162 10 684 481 


When administrator may pay debts due by estate.. 162 11 684 481 
Payment of accounts presented after one year from 


nOtlce-. ues emere e Merete toate brane a Ue 162 12 684 482 
When action against executor not good in the set- 
tlement of an insolvent estate .............. 162 13 685 482 


When legatees receiving their legacy, may be re- 
quired to give bond and security to refund the 


SAME 336-25, yeni ere esate tear etal eee Gee a a DOE 162 14 685 482 
Nothing in this act to bar action for recovery of 

IOEACY d ae be raa a bak UO AX 162 15 685 482 
Executor Hable ‘for delay or neglect in administra- 

tHon ocu Sie aaah ge eee eine weed ote Wie eas 162 16 685 482 
Settlement of disputed claims against estate by . 

executor, to be by arbitration ............... 162 17 685 482 
Or in case of disagreement, to be decided by judge 

of probate or Jury ............. eere 162 18 686 483 
Upon a new administration, additional time granted 

to creditors 4... ees RR wide 6 9k Be Sox 162 19 686 483 
New administrator liable for two years longer..... 162 20 686 483 
If first administrator had not given notice, to be 

liable for four years longer ................ 162 21 686 483 
New administrator to give notice of his appointment. 162 22 687 483 
Liable for assets in his hands after periods limited 

as before ee ee rera mcs aou Ra ede een 162 23 687 483 
Failure to give notice provided for .............. 162 24 687 483 
Not to exempt administrator from damages, on ac- 

count of such failure ................. ees. 162 25 687 484 
Liability of persons on joint contract ............. 162 26 687 484 


CHAPTER 6, OF CHAPTER 162. , 


Erecutors and administrators rendering their accounts, 
and settling estates. 


Executors to render first account within one year, 


and others when requred ................. . 162 1 688 484 
How to account for personal estate .............-. 162 2 688 484 
Not to profit by increase nor be held liable for de- 

crease of estate, provided ................. 162 3 688 484 
Judge of probate, on application, may order sale of 

personal estate within six months .......... 162 4 688 484 
Executor not liable for debts he is unable to collect. 162 5 688 484 
With what executor to be charged in his-account... 162 6 688 484 
To account for income of estate used by him ...... 162 7 689 484 
Compensation for services .................... 162 8 689 484 
May be prosecuted for neglect or fallure to render 

Account. iare Tiete ta an ada ala e mln wm EU A ADA 162 9 689 485 


Account may be ‘contested by persons interested .. 162 10 689 485 
Errors in former accounts may be corrected upon 
[ final settlement ............. eere ee eee 162 11 690 485 
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Judgment and executions against executor in suits 
against him as such ................ eere 


CHAPTER 7, OF CHAPTER 162. 


Regulating the proceedings when the estate of a de- 
ceased person is insolvent. 


Payment of debts due by an insolvent estate and 


Claims to be examined by commissioners of ‘ine 
BOLVONCY ... o eR Ram ee tere Sow ac gus Gace 
Power of commissioners to examine claimants E 
Time allowed to claimants to present and prove 
Claims nao 2. aoan Sete nated, AEA Sais APs Te UNUS 
Contingent claims provided for ....:............ 
When entitled to.an equal dividend .............. 
When not established, or it does not exhaust assets, 
remainder to be divided as before ........... 
Appeals to district courts on disallowed claims .... 
Notice of appeal to be given ................ een. 
Trial before district court .................. eee 
Parties may waive trial at law, and submit the case 
to arbitration 2.0.0... 0.0... cee eee ee eee 
Costs, by whom paid ......... 0.0. cece ee cee nee 
Persons fafling, from inability or accident, to prose- 
cute appeal as above, to be allowed to do so 
under direction of the court ................ 
Decision not to disturb any distribution made before 
notice of such appeal ................200408 
Commissioners may require claimant to make oath.. 
Commissioners may administer the same ......... 
When decree of distribution to be made .......... 
Decree for distribution of assets in the hands after 
first decree corean na a ci err E Reda 
Regulation of action against insolvent estates ..... 
Creditors against insolvent estates not presenting 
claims according to this act to be forever barred 
UNIOBB PME """-—-—-e-—É 
Payment of debts after report of commissioners of 
Insolvency, assets proving sufficient .......... 
When two or more creditors apply, how paid....... 
Execution upon such a88et8. ........ i... lees 
Executor to be removed upon refusal or neglect to 
return accounts, and liable for all damages oc- 
casioned thereby ............... leen 
Allowance to widows in case of insolvent estate... 
Solvency of estate not being determined within 
three years, any creditor whose claim has not 
been before commissioners may bring suit.... 


CHAPTER 8, OF CHAPTER 162. 


For the appointment of trustees for minors, and of their 
powers and duties. 


Trustees to give bond, and conditions of same..... 
When not to give bond. .............. 0c wens 
When not to give bond under this act............ 
Persons not giving bond when required considered 

as declining the trust..........0. eee eeeeeee 
Trustees may resign... ...... 0.2 ee eee eene 
Executor of trustees not bound to accept trust.... 
Trustees becoming incompetent to be removed.... 
Manner of appointment of trustees by judge of 

DODALE ova ec deer ete Ne ta Shear xa E 
Same to give bond............. llle 
Inventory required of trustees how made......... 
Sale and disposition of personal estate by trustee.. 
Bond of trustee may be put in suit, and by whom.. 
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CHAPTER 9, OF CHAPTER 162. 
Gencral provisions concerning the settlement of the 
estates of deceased persons. 
When case may be transferred from one county 
to another ;... 6i er dur mr ede lesu n 162 1 698 490 
Bond and securities of executors and administrators 162 2 698 491 
When may be put in suit by creditor............ 163 3 698 491 
If the estate be insolvent............ Vates soie LUA 4 698 491 
When may be brought by next of Kin...... Ve d edes e 162 5 698 491 
When judge may authorize action upon bond..... 162 6 698 491 
By whom the writ in such cases is to be endorsed.. 162 7 698 491 
Principal on a bond to be made a defendant..... 162 8 698 491 
Service and form of writ upon principal........ 162 9 699 491 
Where suit must be brought and award of execu- 
jn M CCP 162 10 699 491 
lst. when for the benefit of creditor or next of kin 162 699 191 
2d. for breach of conditiong. ................. e. 162 699 491 
3rd. On not accounting of estate. .......... ^... 162 100 492 
4th. for any other breach. .............. eee 162 100 492 
5th. For the use of two or more................ 162 100 492 
6th. costs of suit to be included................ 162 100 492 
Seventh. In whose name execution to be levied.. 162 100 492 
To whom moneys received on execution to be paid. 162 11 700 492 
When writ of scire facias on original judgment may 
be sued OUt... 2... cece ee ae a eee eects 162 12 700 492 
Liability of heirs, etc., for debts which could not be 
sued for against executors.......... 0.000% 162 13 700 492 
Amount of liability of each............... eee 162 14 101 492 
In case of death of heir, etc., before payment, same 
to be paid by his executor8.............. es. 162 15 101 493 
How recovered when more than one is liable...... 162 16 701 413 
If any one of the theirs, etc., be insolvent, others 
liable for whole amount.................. 162 17 101 493 


Suit not to be dismissed because all that might 

have been are not included as defendants.... 162 18 702 493 
Persons in such cases failing on any account to 

pay their proportion Hable to those who may 


dO SO Geien na mars Rue sce EUER ane NO ech E UNES 162 19 102 493 
Sales made, not affected by revocation of letters of 

administration ............ eee 162 20 702 493 
Disposition of property found in this territory, be- 

longing to person deceased in another....... 162 21 702 493 
The- saMe uuu Im orate te eee Iu RR WORK A SEE 162 22 102 493 
Disposition when insolvent ...................* 162 23 702 493 


Not to be transmitted to foreign executor until 
creditors in the territory receive their just 


proportion. .....c re ews o eee oe wee a Ss 162 24 702 494 
Citizens of this territory to be preferred......... 162 25 703 494 
Residue may be paid to other creditors........... 162 26 103 494 
Bil in equity allowed to enforce performance of & 

contract by heirs............... EEE 162 27 703 494 
Decree of court in such cases...... gre Rests Bide ee. 162 28 103 494 
Power of court to authorize a conveyance..... ... 162 29 703 494 
Such conveyance effectual.......... Saige i 6 162 30 703 494 
Defendant refusing to make conveyance, "writ of 

seizin to igBue ....: 2c. eee m hh eee 6% 162 31 104 494 
Qualification of preceding gection............... 162 32 704 494 
Provision in case of the death of a person to whom 

conveyance is to be made.............. ese 162 33 104 494 
When conveyance may be made by executor of de- 

ceased person ............ee.ee et tmm] 162 34 104 495 
Bill in equity in favor of executor of deceased per- 

BOD o realisera ea Eaa s EL USER RUE EUR acm Ern GNI es 162 35 704 495 
Conveyance made, to be a performance of the con- 

TP ACE 25 eee he fede bed) Sat aoSUe 6 E E SLE Rin Sn 162 36 704 495 
When a new bond may be required by judge of pro- 

bate. sessi See ee ea vicem sp si es T TS 162 31 104 495 


Surety in a bond may be discharged after ‘six years, 162 38 705 495 


INDEX 599 
Reprint 
Chapter Section Page Page 


WILLS, ADMINISTRATORS, ETC.—Continued 
Bond not being given in good time, principal to be 


removed... stance Seed SG week ented oe Bie 9488 RU 162 39 705 495 
New bond required not to release sureties on old one 

for breaches under it............ 02 cceeueee 162 40 705 495 
Account may be allowed upon oath of one trustee or 

executor, etc., in case there be two or more. 162 41 705 495 
Final discharge of executors... . 2... ce eee eee 162 42 705 495 
Money unclaimed for six months, to be invested un- 

der the direction of the court of probate...... 162 43 705 495 
When to be paid over... . 0... cece eee ees 162 44 706 496 
When court of chancery to hear disputes between 

co-executors, and co-administrators, etc....... 162 45 706 496 
Appeals from decisions of judge of probate to the 

district court... 2.0... cele eee eee 2... 162 46 706 496 


CHAPTER 10, OF CHAPTER 162. 
Of the sale of lands for the payments of debts, by ere- 
cutors, administrators and guardians. 
Goods and chattels insufficient to pay debts real 


estate may be sold............ 0. cee eee 162 1 706 496 
By whom license may be granted................ 162 2 706 496 
How to, obtain license................. eee eee es 162 3 706 496 
Conditions of license.......... 0... cc cece cee 162 4 707 496 
When petition for sale is made to district court, it 

must be accompanied with certificate of judge of 

probate  :.4uoLauobu eei eh anre ave Bu uec e me 162 5 707 496 
Executor to give bond for the proceeds of sale..... 162 6 707 496 
Proceedings, when circumstances require a devia- 

tion from provisions of a will.............. 162 7 707 497 
Notice of petition for license to sell real estate, to 

be given to all interested. ................. 162 8 707 497 
Any of them being willing to give bond for the 

payment of such debts, license to be granted.. 162 9 708 497 
Upon satisfactory proof of the necessity of the sale, 

license to be granted .................. cease 162 10 708 497 
Oath of executor before 8ale................. s. 162 11 708 497 
Certificate of the same to be returned to judge of 

join PE 162 12 108 497 
Notice of sale to be given............... cee eee 162 13 708 497 
Evidence of notice... ...... cece eee ee eee 162 14 709 497 
How sale to be made......... ccc eee ee eee eee 162 15 709 498 
Notice of adjournment, if any, to be given........ 162 16 709 498 
Limitation of license. ....... 2. cece eee ee eee ee 162 17 709 498 
Sale of real estate to pay a legacy............... 162 18 709 498 
Sale of property granted to a foreign executor.... 162 19 709 498 
To give bond for proceeds of 881e............... 162 20 710 498 
Same ese ees arr are Bieta wtb mie us sc eracatene ea wees. 162 21 710 498 
To take oath, and give public notice of sale........ 162 22 710 498 


Where proceedings, by foreign executor, to be had.. 162 23 110 499 
Guardians of minors may be licensed to sell real 


eBtate. 1 soluce ey ced Menara gore Isis ce conan’ 162 24 710 499 
If necessary to sell more than is required to pay 

the debts, to give bond for the surplus...... 162 25 711 499 
Conditions upon which license to be granted...... 162 26 111 499 
Who are considered as persons interested........ 162 27 711 499 
By whom license may be granted................ 162 28 111 499 
Foreign guardian may be allowed to sell real estate 

of ward in this territory.................ee 162 29 711 499 
When bond shall not be required............... 162 30 711 499 
When licensed to sell more than is necessary to give 

bond for surplus. .......... eee eee 162 31 712 499 
Surplus of sales, under license by court, to be con- 

sidered as real estate. ............ llle 162 32 712 500 
Every guardian to take oath, and give notice of sale 162 33 712 500 
Discretion of court as to costs........-..e2 eee eee 162 34 712 500 
Limitation of actions for recovery of lands sold un- 

der license siamees o ioe 0€ ae ete a Be here aces 162 35 712 500 


Sale not to be avoided on account of any irregu- 
larity in proceedings, provided.............. 162 36 713 500 
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lst. the executor was licensed by a competent court 162 113 500 
2nd. that he gave bond ................ cece eae 162 118 500 
3rd. and took the oath .................. cess 162 713 500 
4th. that he gave notice of sale................ 162 113 500 
bth. and sold the premises at public auction...... 162 713 500 


Executor liable on his bond for any misconduct... 162 37 113 500 
Sale not void on account of any inequality in the 
proceedings, provided ..................... 162 38 713 501 
CHAPTER 11, OF CHAPTER 162. 
Of the sale of lands of minors, and other persons under 
guardianship, and securing the proceeds for their 
use. 


Guardian under license may sell real estate for 

the maintenance of ward ......... 2... 162 1 714 501 
Or when for the advantage of ward for investment.. 162 2 714 501 
If sold for support or education of ward, surplus 

to be invested... ..... cece ee eee eee ee 162 3 714 501 
If for investment, regulations for doing go........ 162 4 114 501 
Residue, upon final settlement, to be considered as 

real estate ..... c.l ee ee eee eain Rin Iain 162 5 714 501 
By whom license may be granted, and how........ 162 6 115 501 
And "when... 4ezk uem dao Ema aranea cas e nra e dr mp 162 1 "15 501 
Not to be granted under any circumstances, until 

all interested are notified... ............... 162 8 715 502 
Or unless the director of the poor certifies his ap- 

probation... oi6 5256s cneasa ace eee ded a eee R 162 | 9 715 502 
Guardian to give bond before sale............... 162 10 715 502 
And take oath 2:22.29 Seek ae eins Sere ey 162 11 115 502 
Notice must also be given................. eens 162 12 115 502 
Limitation of license... ...............eeee eee 162 18 116 502 
Foreign guardian may be licensed to sell real estate 162 14 716 502 
Must take oath and give notice of sale............ 162 15 716 502 
Where sale to be held...................eeees. 162 16 116 502 
Residue of sale to be considered as real estate, and 

disposed of as 820ch................eseeses. 162 17 116 502 
Discretion of court to be exercised ag to costs. ..... 162 18 116 503 
Limitation of actions against guardian............ 162 19 111 503 
Sale not to be avoided on account of any irregu- 

larity of proceedings, provided.............. 162 20 1711 503 
Guardian liable on his bond for misconduct....... 162 21 717 503 
Sale not void on account of irregularity in the pro- 

ceedings, proviso............. ee eee eee eee 162 22 717 503 

CHAPTER 12, OF CHAPTER 162. 
Relative to probate court, and defining its powers. 

Probate courts when and where held............. 162 1 718 503 
What may be done in vacation................. 162 2 718 503 
Powers of judge of probate relative to wills, ad- 

ministrators, etC...... cc ee eee eee 162 3 718 503 
Jurisdiction of judge of probate............. .... 162 4 718 504 
Duties relative-to records. ..............eeels. . 162 5 718 504 
Authorized to make rules...........0..0000eeue 162 6 718 504 
To make and issue all warrants and processes.... 162 1 718 504 
Shall keep order in his court............. sees 162 8 719 504 
Sheriffs and other officers to serve process for Judge 

of probate 2... cee creer cancnasacsascsoas 162 9 719 504 
Jurisdiction of judge of probate not to be contested 

except in an appeal............. eee ees 162 10 719 504 
Validity of decrees to be presumed after certain time 162 11 719 504 
Cases how disposed of when within the jurisdiction 

of probate court, in two or more counties..... 162 12 719 504 
Case in which Judge of probate is interested, to be 

transferred to any other adjoining county.... 162 13 719 504 
Judge of probate not to be employed as counsel or 

GCLOEMOY ole es KE IUS Wd Wie S 9 RE a 162 14 719 504 
No clerk in probate court to be appraiser, commis- 

sioner of insolvency, etc. .............seesoee 162 15 720 505 
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Oaths of executors may be administered by justices 


out of court, in certain cases... ..........ess 162 16 120 505 
Other oaths may be administered out of court..... 162 17 720 505 
Warrants or commission of appraisement may be re- 

voked by judge of probate................ 162 18 720 505 
All bonds to be approved by judge....... devise yal 162 19 720 505 
Appeals to district court allowed...... dy Sey a1 tie Sera 162 21 720 505 
When to be claimed..... EI gi E T Beene esayera es’ 162 22 720 505 
Appellant to file his reasons for appeal. A eR RC ce Ue . 162 23 720 505 
Persons failing to prosecute appeal from unavold- 

able cause, to have revision of his case...... 162 24 121 505 
Appeal not allowed without due notice to adverse 

Party CP 162 25 121 |" 505 
Proviso relative to persons without the United States 162 26 721 505 
Petition may be filed in vacation............... 162 27 721 505 
All proceedings stopped after appeal, until deter- 

mination of district court be known.......... 162 28 121 506 
Power of district court................elcee een 162 29 721 506 
Appellant failing to prosecute his appeal, former 

sentence to be afüirmed.................... 162 30 121 506 
When case may be tried by jury................. 162 31 721 506 
Discretion of court as to cost8............ lees 162 32 121 506 
Execution to be issued for costs. .............. e. 162 33 722 506 
Stationery, blanks, etc., to be furnished by judge of 

probate 5.2... 4 at Reeve "DE Ma 162 34 722 506 
Term of probate court specified. ................. 162 35 722 506 


CHAPTER 13, OF CHAPTER 162. 
Of the descent of property. 
Disposition of property of person dying without a 


WAH oe ashi ew wa 2% 92309 3. aTe Wai wate ens ae 162 1 722 506 
1st. to his children or lineal descendants........ 162 722 506 
2nd. to Hle father................ lle eee 162 722 506 
3d. to his brothers and sisters... ............. 162 722 506 
4th. to his mother............... esee 162 122 506 
5th. to his next of kin in equal degree. ......... 162 1722 501 
6th. division of property among children of de- j 

ceased brothers ................. enn 162 £7 123 507 
7th. children being dead, estate to go to their issue 162 123 507 
8th. intestate leaves no kindred, estate to escheat 

to the territory... i.c usos army 162 1 723 507 
Illegitimate heirs of their mother................ 162 2 128 507 
Such child dying without issue estate to descend 

to the mother except................ eee 162 3 123 507 
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